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LETTER  OF  INSTRUCTION. 


Treasury  Department, 

Office  of  the  Secretary, 
Washington,  D.  (7,,  June  SO,  1922. 
The  following  instructions  are  published  for  the  information  and 
guidance  of  customs  officers  and  others  concerned : 

1.  Decisions  of  the  Board  of  United  States  General  Appraisers 
adverse  to  the  Government  will,  if  not  appealed  from,  take  eflfect  60 
days  after  their  respective  dates,  except  that  decisions  based  on  pro- 
tests filed  in  Alaska  and  in  the  insular  and  other  outside  possessions 
of  the  United  States  will  take  effect  90  days  after  their  respective 
dates,  in  accordance  with  subsection  29  of  section  28  of  the  act  of 
August  5, 1909.  Entries  covering  the  merchandise  the  subject  of  such 
decisions  will  be  reliquidated  in  harmony  therewith  at  the  expiration 
of  the  period  mentioned,  except  that  entries  covering  merchandise  the 
subject  of  decisions  of  the  board  which  follow  a  given  decision  of  the 
Coui-t  of  Customs  Appeals  involving  the  same  issue  will  be  reliqui- 
dated immediately  upon  receipt  of  orders  from  the  board. 

2.  Entries  the  subject  of  protests  which  have  not  been  forwarded  to 
the  board,  and  which  are  covered  in  principle  by  a  given  decision  of 
the  Court  of  Customs  Appeals,  will  be  reliquidated  in  harmony  with 
the  said  decision  after  30  days  have  elapsed  from  the  date  thereof. 

3.  Unliquidated  entries  which  involve  issues  covered  by  a  given 
decision  of  the  Court  of  Customs  Appeals,  and  which  would  in  ordi- 
nary course  be  liquidated  within  30  days  after  the  rendering  of  such 
decision,  will  be  suspended  until  30  days  have  elapsed  from  the  date 
of  such  decision,  and  will  then  be  liquidated  in  accordance  with  the 
principle  laid  down  by  the  court. 

4.  In  the  absence  of  specific  instructions  from  the  department  to 
the  contrary,  decisions  of  the  Board  of  United  States  General  Ap- 
praisers adverse  to  the  Government,  if  appealed  from  by  the  depart- 
ment, will  not  result  in  any  change  of  practice  prior  to  the  decision 
of  the  appeal  by  the  Court  of  Customs  Appeals. 

5.  Decisions  of  the  Court  of  Customs  Appeals  adverse  to  the  Gov- 
ernment will  become  effective  upon  the  issuing  of  orders  by  the  Board 
of  United  States  General  Appraisers  pursuant  to  the  mandates  of  the 
said  court.  Entries  covering  the  merchandise  the  subject  of  such 
decisions  will  be  reliquidated  only  upon  receipt  of  such  orders. 

A.  W.  Meixon, 
Secretary  of  the  Treasxiry, 
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CUSTOMS. 


(T.  D.  38971.) 

Values  of  foreign  coins. 

[Circular  No.  1.] 

Treasury  Department,  January  1,  1922. 
In  pursuance  of  the  provisions  of  section  25  of  the  act  of  August  27, 
1894,  as  amended  by  section  403,  Title  IV,  of  the  act  of  May  27, 
1921, 1  hereby  proclaim  the  following  estimate  by  the  Director  of  the 
Mint  of  the  values  of  pure  metal  contents  of  foreign  coins  to  be  the 
values  of  such  coins  in  terms  of  the  money  of  account  of  the  United 
States,  to  be  followed  in  estimating  the  value  of  all  foreign  merchan- 
dise exported  to  the  United  States  during  the  quarter  beginning 
January  1,  1922,  expressed  in  any  such  metallic  currencies:  Provided , 
however,  That  if  no  such  value  has  been  proclaimed,  or  if  the  value  so 
proclaimed  varies  by  5  per  cent  or  more  from  a  value  measured  by 
the  buying  rate  in  the  New  York  market  at  noon  on  the  day  of 
exportation,  conversions  shall  be  made  at  a  value  measured  by  such 
buying  rate,  as  determined  by  the  Federal  Reserve  Bank  of  New 
York  and  published  by  me  as  certified  by  said  bank  pursuant  to  the 
provisions  of  said  section  25  as  amended, 

S.  P.  Gilbert,  Jr., 

Acting  Secretary. 

Estimates  by  the  Director  of  the  Mint  of  the  values  of  foreign  coins. 


Country. 


Argentine  Republic. . 


Austria-Hungary. . 
Belgium.: 


BoUvia.. 
Brazil... 


Gold. 


..do 

Gold  and 

silver. 
Gold 


.do. 


Monetary  unit. 


,  Value  ' 
'      in     I 
terms 
of 
I   U.S.  I 
money.' 


Remarks.^ 


Peso • $0.9648 

Krone .2026 

Franc .1930 

Boliviano 3883 

Milreis 5462 


I 


Currency:  Paper,  normally  convert- 
ible at  44  per  cent  of  the  value; 
now  inconvertible. 

Member  Latin  Union;  gold  is  ac- 
tual standard. 

12)  bolivianos  equal  1  pound  ster- 
ling. 

Currency:  Government  paper  nor- 
mally convertible  at  16  pence 
(=10.3244)  per  milreis. 


» The  exchange  rates  shown  under  this  heading  are  recent  New  York  quotations  and  are  given  merely 
as  an  Indication  of  the  values  of  currencies  which  are  fluctuating  in  their  relation  to  legal  standards. 
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Estimates  by  the  Director  of  the  Mint  of  the  values  of  foreign  coin^ — Continued. 


Country. 


British  Colonies  in 
Australasia  and 
Africa. 

British  Honduras 

Canada 

Chile 


Leeal 
standard. 


Gold. 


,do. 
.do. 
.do. 


China. 


Silver. 


Monetary  unit. 


Pound  sterling. 


Dollar.. 

do. 

Peso... 


Tael.. 


Dollar.... 


Amoy , 

Canton , 

Chefoo 

ChinKiang.. 

Fuchau 

Haik  wan 
(customs). 

Hankow 

Kiaocbow 

Nankin 

Niuchwang. . 

Ningpo 

Peking 

Shangnai 

Swatow 

Takau 

Tientsin 

Yuan 


Hongkong.... 

British 

Mexican 


Valne 

in 
terms 

of 
U.  8. 
money, 


11.8665 


1.0000 
1.0000 
.3650 
.8156 
.8131 
.7801 
.7967 
.7544 
.8290 

.7631 
.7903 
.8071 
.7648 
.7841 
.7951 
.7450 
.7534 
.8207 
.7903 
.5344 
.5364 
.5364 
.5401 


Peso. 


Colombia Gold. 

Costa  Rica do. 

Cuba '...do. 

Denmark ;...do. 

Ecuador |. .  .do '  Sucre !    . 4867 

Egypt do Pound  (100 piasters) ,  4.9431 


.9733 

Colon 4653 

Peso I  l.OOOO 

Krone i    .»>80 


Finland I. ..do Markka 1930 

France '  Gold  and     Franc 1930 

I     silver. 

Germany ;  Gold i  Mark 23^ 

Great  Britain do i  Pound  sterling i  4.8665 

Greece Grid  and  !  Drachma 1930 

I      silver.  j  • 

Guatemala Silver I  Peso .4975 

Haiti j  Gold Gourde .2000 

Honduras Silver |  Peso .4975 

India  (British) Gold 1  Rupee I    .4866 

Indo-China '  Silver Piaster 5:^73 

Italy Gold Lira 1930 

Japan l...do Yen !    .49S.'> 

Liberia |...do Dollar l.OOOO 


Mexico do Peso I    .49S.'> 

Netherlands ....do Guilder  (florin) I    .40-0 

Newfoundland ,...do Dollar ■  1.0000 

Nicaragua [...do Cordoba i  1.0000 

Norway '...do i  Krone i    .2680 


Panama ;...do. 

Paraguay do. 

Persia Silver 


Peru Gold. 

Philippine  Islands do. 

Portugal do. 

Rumania |...do. 

Russia l...do. 


Balboa |  1.0000 

Peso  (Argentine) ■    .  9648 


Kran 0916 


Libra... 

Peso 

Escudo.. 

Leu 

Ruble... 


4.8665 
.5000 

L0805 
.1930 
.5146 


Remarks. 


Currency:  Inconvertible  paper. 


The  tael  is  a  unit  of  weight,  not  a 
coin.  The  customs  unit  is  the 
Haikwan  tael.  The  values  of 
other  tael  s  are  based  on  their  rela- 
tion to  the  value  of  the  Haikwan 

The  Yuan  silver  dollar  of  100  cents 
is  the  monetary  unit  of  the  Chi- 
nese Republic;  It  is  equivalent  to 
0.644+  of  the  Haikwan  tael. 


Mexican  silver  pesos  issued  under 
Mexican  decree  of  Nov.  13,  1918, 
are  of  silver  content  approxi- 
mately 41  per  cent  less  than  the 
dollar  here  quoted;  and  those 
issued  undOT  decree  of  Oct.  27, 
1919,  contain  about  51  per  cent 
less  silver. 

Currency:  Government  paper  and 
gold. 


The  actual  standard  is  the  British 
pound  sterling,  which  is  legal 
tender  for  97J  piasters. 

Member  Latin  Union;  gold  is  actual 
standard. 


Do. 

Currency:  Inconvertible  paner. 

Do. 
Currency;  bank  notes. 
(10  rupees  equal  1  pound  sterling.) 

Member  Latin  Union:  gold  is  actual 
standard. 

Currency:  Depreciated  silver  token 
coins.  Customs  duties  are  col- 
lected in  gold 


Currency:  Depreciated  Paraguayan 

paper  currency. 
Currency:  Silver  circulating  above 

its  metallic  value.   Gold  coin  is  a 

commodity  only,  normally  worth 

double  the  silver. 


Currency:  Inconvertible  paner. 
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EstimaUs  by  the  Director  of  the  Mint  of  the  values  of  foreign  coins — Continued. 


Country. 

standard. 

Monetary  unit. 

Value 

In 
terms 

of 
U.S. 
money. 

Remarks. 

Salvador 

Gold 

...do 

CJolon 

$0.,')000 
1.0000 
.1930 
.3709 
.1930 

..W8 
.2680 
.1930 

.OMO 
1.0342 
.1030 

Santo  Domingo 

Dollar 

Sarbia 

...do 

Dinar 

Siam 

...do 

Ti'-al 

Spain 

Gold  and 
silver. 

Gold 

Peseta 

Valuation  is  for  gold  pespta:  cui^ 
rency  Is  notes  of  the  Bank  of 
Spain. 

Straits  Settlements. . . 

Dollar 

Sweden 

.   .do 

Krona 

Switzerland 

...do 

Franc 

Member  Latin  Union;  gold  is  actual 

standard. 
(100  piasters  equal  to  the  Turkish  £.) 

Turkey 

...do 

Piaster 

Urucuav 

...do 

Peso 

V  enezuela 

.do...  . 

Bolivar 

(T.  D.  38972.) 

Accounts  current 

Method  of  rendering  accounts  in  cases  where  disbursements  from  all  appropriations 

are  covered  by  one  bond. 

Treasury  Department,  January  5, 1922, 
To  Collectors  of  Citstoms: 

The  department  has  adopted  the  practice  of  requiring  only  one 
bond  to  cover  disbursements  from  all  appropriations  by  collectors  of 
customs,  including  expenditures  on  account  of  the  Coast  Guard  and 
Supervising  Architect. 

In  order  that  the  general  accounting  office  may  have  a  proper 
record  of  all  the  transactions  collectors  are  instructed  to  execute  in 
full  Customs  Form  4941  and  transfer  the  totals  from  this  form  to 
line  18  on  Customs  Form  4939.  Form  4941  is  to  be  forwarded  with 
the  accounts  to  the  Division  of  Customs. 

This  procedure  is  to  be  followed  beginning  with  the  accounts  for 
December,  1921,  where  these  have  not  been  forwarded,  upon  receipt 
of  these  instructions.  If  the  December  accounts  have  been  forwarded 
to  the  department.  Cat.  4941  is  to  be  executed  as  above  indicated 
and  transmitted  to  the  Division  of  Customs. 

(108800.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  38973.) 
DrawbacTc. 


Synopsis  of  drawback  decisions  issued  between  November  28,  1921,  and  January  7, 

1922,  inclusive. 

(A)  Braid,  straw, — Straw  braid,  bleached,  or  bleached  and  dyed, 
by  the  Monte  Christi  Panama  Hat  Co.,  of  New  York,  N.  Y.,  for  the 
account  of  its  customers. 
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A  record  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  producer  dated  November  14,  1921,  showing,  in  the  case 
of  each  lot  of  straw  braid  bleached  or  bleached  and  dyed  for  expor- 
tation with  benefit  of  drawback,  the  lot  nimiber  and  date  of  manu- 
facture thereof,  the  quantity  and  identity  of  the  imported  straw  braid 
used,  and  the  quantity  of  finished  straw  braid  obtained.  A  sworn 
abstract  from  such  records  shall  be  filed  with  the  drawback  entry. 

The-  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  straw  braid  used  in  the 
production  of  the  exported  bleached  or  bleached  and  dyed  straw 
braid,  as  shown  by  the  abstract  from  the  record  provided  for  above. 

Drawback  may  be  allowed  under  these  regulations  on  bleached  or 
bleached  and  dyed  straw  braid  exported  on  or  after  September  22, 
1921. 

Sworn  statement  dated  November  14,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  November  29,  1921. 
(106934.)     (Signed)  Edward  Clifford,  Assistant  Secretary. 

(B)  Extracts,  flavoring, — Manufactured  by  the  Crescent  City  Car- 
bonate Co.,  of  New  Orleans,  La.,  with  the  use  of  domestic  taxpaid 
alcohol. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  September  30,  1921, 
showing,  in  the  case  of  each  lot  of  flavoring  extract  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  domestic  tax- 
paid  alcohol  used,  the  quantity  and  kind  of  finished  product  obtained, 
the  number  and  size  of  containers  in  which  packed,  and  the  quantity 
of  domestic  taxpaid  alcohol  appearing  therein.  A  sworn  abstract 
from  such  manufacturing  record  shall  be  filed  with  the  drawback 
entry. 

The  drawback  allowance  shall  not  exceed  the  tax  paid  on  the 
quantity  of  domestic  alcohol  appearing  in  the  exported  flavoring  ex- 
tracts, as  shown  by  the  abstract  from  the  manufacturing  record. 

Rate  effective  on  and  after  June  20,  1921. 

Sworn  statement  dated  September  30,  1921,  transmitted  to  the 
collector  of  customs  at  New  Orleans,  La.,  on  December  3,  1921. 
(104569-24.)     (Signed)  Edward  Clifford,  AssistavJt  Secretary. 

(C)  Fruit,  canned. — Produced  by  the  Golden  State  Canneries,  of 
Los  Angeles,  Calif.,  at  its  various  factories,  with  the  use  of  imported 
refined  sugar,  or  refined  sugar  produced  wholly  or  in  part  from  im- 
ported raw  sugar. 

Records  shall  be  kept  and  methods  pursued  at  each  of  the  factories 
in  accordance  with  the  sworn  statement  of  the  manufacturer,  dated 
August  22,  1921,  and  at  the  end  of  each  canning  season  there  shall  be 
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filed  an  abstract  from  the  factory  records  showing,  as  to  the  canned 
fruit  of  each  kind,  grade  and  size,  the  quantity  packed  with  the  use 
of  duty-paid  sugar,  stated  in  terms  of  cans  and  cases,  and  the  quan- 
tity of  sugar  from  each  deUvery  lot  used  in  packing  the  same.  With 
such  abstract  there  shall  be  filed  a  certificate  of  manufacture  in  the 
form  provided  by  article  866  of  the  Customs  Regulations  of  1915, 
showing  the  particulars  of  importation  of  each  dehvery  lot  of  duty- 
paid  sugar  received  at  the  factory  during  the  canning  season. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  sugar  used  in  packing  the  exported 
fruit,  such  quantity  to  be  determined  by  prorating  the  aggregate 
quantity  of  sugar  used  during  the  season,  as  shown  by  the  abstract 
from  the  manufacturing  records,  to  the  canned  fruit  of  each  kind, 
grade  and  size,  in  accordance  with  a  schedule  which  will  be  furnished 
your  office  by  the  special  agent  at  your  port  pursuant  to  instructions 
this  day  issued  to  that  officer. 

Rate  eflFective  on  and  after  July  8,  1920. 

Sworn  statement  dated  August  22,  1921,  transmitted  to  the  col- 
lector of  customs  at  Los  Angeles,  Calif.,  on  December  3,  1921. 
(103746-7.)     (Signed)  Edward  Clifford,  Assistant  Secretary. 

(D)  Malt,  barley. — ^Manufactured  by  the  Froedtert  Malting  Co.,  of 
Milwaukee,  Wis.,  at  its  factories  at  Milwaukee  and  Greenfield,  Wis., 
with  the  use  of  imported  barley. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  December  2,  1921, 
showing,  in  the  case  of  each  lot  of  barley  malt  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity,  value,  and  the  identity  of  the 
imported  barley  used  and  the  quantities  and  values  of  the  barley 
malt  and  barley  sprouts  obtained,  together  with  the  quantity  and 
value  of  the  waste  resulting,  if  any.  A  sworn  abstract  from  such 
manufacturing  record  shall  be  filed  with  the  drawback  entry  or 
certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  barley  used  in  the  manu- 
facture of  the  exported  barley  malt,  as  shown  by  the  abstract  from 
the  manufacturing  record.  The  drawback  shall  be  distributed  to 
the  principal  product,  malt,  and  the  by-product,  malt  sprouts,  in 
accordance  with  the  provisions  of  the  drawback  law  as  interpreted  by 
the  department  in  T.  D.  33809.  If  any  valuable  waste  is  recovered 
the  quantity  of  imported  material  which  may  be  taken  as  a  basis  for 
the  allowance  of  drawback  shall  be  reduced  by  the  quantity  which 
the  value  of  the  waste  will  replace. 

Rate  effective  on  and  after  October  15,  1921. 
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Sworn  statement  dated  December  2,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  January  4,  1922. 
(109748.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(E)  MariileSj  Icerosene  lamp. — ^Manufactured  by  the  Mantle  Lamp 
Co.  of  America,  of  Chicago,  111.,  with  the  use  of  one  or  more  of  the 
following  imported  materials:  Ramie,  thorium  nitrate,  and  asbestos 
cord,  or  with  the  use  of  such  articles  manufactured  in  the  United 
States  from  imported  materials  by  manufacturers  whose  products  are 
covered  by  drawback  rates  now  existing  or  hereafter  promulgated- 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  November  26,  1921, 
showing,  in  the  case  of  each  lot  of  mantles  manufactured  for  exporta- 
tion with  benefit  of  drawback,  the  lot  number  and  date  of  manu- 
facture thereof,  the  quantity,  value,  and  identity  of  each  kind  of 
imported  material  used,  the  number  and  size  of  the  finished  mantles 
obtained,  and  the  quantity  of  each  kind  of  waste  resulting,  together 
with  the  value  thereof,  if  any.  A  sworn  abstract  from  such  manu- 
facturing record  shall  be  filed  with  the  certificate  of  manufacture  or 
drawback  entry. 

The  drawback  allowancts  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  material  used  in  the  manu- 
facture of  the  exported  mantles,  as  shown  by  the  abstract  from  the 
manufacturing  record,  less  the  quantity  which  the  value,  if  any,  of 
the  waste  will  replace. 

Rate  effective  on  and  after  September  6,  1921. 

Sworn  statement  dated  November  26,  1921,  transmitted  to  the 
collector  of  customs  at  Chicago,  Dl.,  on  December  8,  1921.  (109732.) 
(Signed)  Edward  Clifford,  Assistant  Secretary. 

(F)  Medicinal  preparation;  "  Vaclier  Balm.^^ — ^Manufactured  by 
E.  W.  Vacher  (Inc.),  of  New  Orleans,  La.,  with  the  use  of  imported 
menthol  and  oil  of  eucalyptus. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  November  28,  1921, 
showing,  in  the  case  of  each  lot  of  Vacher  Balm  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantities  and  identity  of  the  imported 
menthol  and  oil  of  eucalyptus  used,  the  quantity  of  finished  product 
obtained,  and  the  number  and  size  of  containers  in  which  packed. 
A  sworn  abstract  from  such  manufacturing  record  shall  be  filed  with 
the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  menthol  and  oil  of 
eucalyptus  used  in  the  manufacture  of  the  exported  Vacher  Balm, 
as  shown  by  the  abstract  from  the  manufacturing  record. 
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Rate  effective  on  and  after  July  26,  1921. 

Sworn  statement  dated  November  28,  1921,  transmitted  to  the 
collector  of  customs  at  New  Orleans,  La.,  on  December  31,  1921, 
(109473.)     (Signed)  Elmer  Doveb,  Assistant  Secretary. 

(G)  MUkf  condensed. — ^Manufactured  by  the  Empire  State  Dairy 
Co.,  of  Brooklyn,  N.  Y.,  at  its  factory  at  Greene,  N.  Y.,  with  the  use 
of  imported  refined  sugar  or  sugar  refined  wholly  or  in  part  from 
imported  raw  sugar. 

A  manufacturmg  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  November  2,  1921, 
showing,  m  the  case  of  each  lot  of  condensed  milk  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  refined  sugar 
used,  and  the  quantity  and  brand  name  of  the  condensed  milk  ob* 
tained.  A  sworn  abstract  from  such  manufacturing  record  shall  be 
filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  refined  sugar  used  in  the  manu- 
facture of  the  exported  condensed  milk,  as  shown  by  the  abstract 
from  the  manufacturing  record. 

Rate  effective  on  and  after  August  25,  1921. 

Sworn  statement  dated  November  2,  1921,  transmitted  to  the  col- 
lector of  customs  at  New  York,  N.  Y.,  on  November  29,  1921. 
(103025-49.)     (Signed)  Edward  Clifford,  Assistant  Secretary. 

(H)  Rods  J  radius,  for  automobiles. — Manufactured  by  the  McKinnon 
Dash  Co.,  of  Buffalo,  N.  Y.,  with  the  use  of  imported  steel  tubes. 

The  drawback  allowance  for  each  radius  rod  exported  shall  not 
exceed  the  duty  paid,  less  1  per  cent  thereof,  on  two  steel  tubes  of 
the  kind  and  size  used  ia  the  manufacture  thereof. 

Rate  effective  on  and  after  October  20,  1921. 

Sworn  statement  dated  December  2,  1921,  transmitted  to  the 
collector  of  customs  at  Buffalo,  N.  Y.,  on  January  4,  1922.  (109780.) 
(Signed)  Elmer  Dover,  Assistant  Secretary. 

(I)  Sirups. —SugeLT  sirups  and  refiners'  sirups,  either  straight  or 
blended,  produced  wholly  or  in  part  from  imported  sugar,  with  or 
without  the  addition  of  imported  molasses  and  domestic  glucose  or 
either  of  them,  by  the  Dunbar  Molasses  &  Syrup  Co.  (Inc.),  at  its 
factory  at  Brooklyn,  N.  Y. 

A  manufacturing  record  shall  be  kept  ia  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  November  29,  1921, 
showing,  in  the  case  of  each  lot  of  sirup  manufactured  for  exporta- 
tion with  benefit  of  drawback,  the  lot  number  and  date  of  manu- 
facture thereof,  the  quantity  and  identity  of  each  kind  of  imported 
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material  used  and  the  quantity  and  kind  of  finished  sirup  obtained. 
A  sworn  abstract  from  such  manufacturing  record  shall  be  filed  with 
the  drawback  entry  or  certificate  of  manufacture. 

The  drawback  allowance  shaD  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  material  used  in  the  manu- 
facture of  the  exported  sirups,  as  shown  by  the  abstract  from  the 
manufacturing  record. 

Rate  effective  on  and  after  June  14,  1921. 

Sworn  statement  dated  November  29,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  December  17,  1921. 
(62354.)     (Signed)  Edward  Clifford,  Assistant  Secretary, 

(J)  Wehhingf  elastic^  neckties,  garment  trimmings,  and  similar  mate- 
rials. — ^Manufactured  by  the  Hope  Webbing  Co.,  of  Providence, 
R.  I.,  with  the  use  of  imported  artificial  silk  yam. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statements  of  the  manufacturer  dated  November  28  and 
December  1,  1921,  showing,  in  the  case  of  each  lot  of  articles  manu- 
factured for  exportation  with  benefit  of  drawback,  the  lot  number 
and  date  of  manufacture  thereof,  the  quantity  and  identity  of  the 
imported  artificial  silk  yam  used,  the  quantity  of  each  kind  of  fin- 
ished articles  obtained,  and  the  quantity  of  waste  incurred,  together 
with  the  value  thereof,  if  any.  A  sworn  abstract  from  such  manu- 
facturing record  shall  be  filed  with  the  drawback  entry  or  certificate 
of  manufacture. 

*  The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  artificial  silk  yam  used  in 
the  manufacture  of  the  exported  articles,  as  shown  by  the  abstract 
from  the  manufacturing  record,  such  quantity  to  be  reduced  accord- 
to  the  quantity  of  imported  material  which  the  value,  if  any,  of  the 
waste  will  replace. 

Rate  effective  on  and  after  September  30,  1921. 

Sworn  statements  dated  November  28  and  December  1, 1921,  trans- 
mitted to  the  collector  of  customs  at  Boston,  Mass.,  on  December  16, 
1921.     (103016-8.)     (Signed)  Edward  Clifford,  Assistant  Secretary. 

(K)  Wool,  pyJled,  washed,  and  graded. — ^Produced  by  E.  S.  Park- 
hurst  &  Co.  (Inc.),  of  Gloversville,  N.  Y.,  for  the  account  of  the 
Liberty  Dressing  Co.  (Inc.),  or  H.  R.  Bradt,  of  Gloversville,  N.  Y., 
or  for  the  account  of  others,  from  wool  pulled  from  imported  skins  by 
the  Liberty  Dressing  Co. 

Records  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ments of  the  above-named  firms  dated  November  30,  November  29, 
and  November  30,  1921,  respectively,  showing,"  in  the  case  of  each 
lot  of  pulled,  washed,  and  graded  wool,  produced  for  exportation 
with  benefit  of  drawback,  the  lot  number  and  date  of  production 
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thereof,  the  quantity  and  identity  of  the  imported  wool  used  and  the 
quantity  of  each  grade  of  wool  obtained.  A  sworn  abstract  from 
such  records  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  wool  on  skins  used  in 
the  production  of  the  exported  pulled,  washed,  and  graded  wool,  as 
shown  by  the  abstract  from  the  records  provided  for  above. 

Rate  effective  on  and  after  September  2,  1921. 

Sworn  statements  dated  November  30,  November  29,  and  Novem- 
ber 30,  1921,  respectively,  transmitted  to  the  collector  of  customs 
at  New  York,  N.  Y.,  on  December  31,  1921.  (100768-9.)  (Signed) 
Elmeb  Dover,  Assistant  Secretary. 

(L)  Wooly  pvUedf  wasTiedj  and  graded. — Produced  by  the  Wood  & 
Hyde  Co.  (Inc.),  of  Gloversville,  N.  Y.,  from  imported  wool  on  tht> 
skin. 

A  record  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  producer,  dated  November  9,  1921,  showing,  in  the  case 
of  each  lot  of  pulled,  washed,  and  graded  wool  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  imported  wool 
used,  and  the  quantity  of  each  grade  of  wool  obtained,  together  with 
the  quantity  of  waste  incurred  and  its  value,  if  any.  A  sworn 
abstract  from  such  record  shall  be  filed  with  the  drawback  entry  or 
certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  wool  used  in  the  produc- 
tion of  the  pulled,  washed,  and  graded  wool,  as  shown  by  the  abstract 
from  the  record  provided  for  above.  In  case  the  entire  quantity  of 
wool  from  each  import  lot  is  not  exported,  the  drawback  shall  be 
distributed  to  the  several  grades  of  wool  according  to  their  relative 
values  at  the  time  of  separation. 

Rate  effective  on  and  after  October  14,  1921. 

Sworn  statement  dated  November  9,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  December  17,  1921. 
(100768-8.)     (Signed)  Edward  Clifford,  Assistant  Secretary, 


(T.  D.  38974.) 
Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  proviflions  of  section  403  (c),  emergency  tarifif  act 
of  May  27,  1921. 

Treasury  Department,  January  7, 1922. 
To  CoUedors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
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Bank  of  New  York  under  the  provisions  of  section  403  (c),  ax^t  of 
May  27,  1921,  during  the  period  from  December  16,  1921,  to  January 
5,  1922,  both  inclusive,  is  published  for  the  information  of  collectoia 
of  customs  and  others  concerned. 

(93000.)  Elmeb  Doveb,  Assistant  Secretary 


Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff  act 
of  May  «7,  1921, 

PERIOD  DECEMBER  16  TO  22,  1921,  INCLUSIVE. 


Country. 

Name  of  currency. 

Dec.  16. 

Dec.  17. 

Dec.  10. 

Dec.  20. 

Dec.  21. 

Dec.  22. 

Europe: 
Austria 

Krone. 

10.000381 
.0760 
.00745 
.012106 
.1935 
4.1783 
.019014 
.0789 
.005055 
.0418 
.3632 
.001459 
.0456 
.1545 
.000303 
.0790 
.00844 
.01547 
.1466 
.2449 
.1938 
.003863 

.5433 
.7529 
.5485 
.2772 
.4798 
.3552 
.4700 

.924063 
.996462 
.49225 
.922083 

.7496 
.1267 
.6017 

10.000392 
.0755 
.007575 
.0123 
.1986 
4.1769 
.019329 
.0785 
.004958 
.0416 
.3645 
.001470 
.0451 
.1546 
.000315 
.0787 
.008292 
.01561 
.1463 
.2467 
.1945 
.003844 

.5473 
.7591 
.6523 
.2769 
.4794 
.3538 
.4658 

.925938 
.996660 
.  49175 
.923333 

.7534 
.1253 
.6926 

la  000402 
.0772 
.007383 
.012413 
.2083 
4.1998 
.019420 
.0802 
.005361 
.0418 
.3666 
.001483 
.0452 
.1577 
.000313 
.0806 
.008625 
.01563 
.1485 
.2493 
.1948 
.003803 

.5494 
.7636 
.5520 
.2793 
.4795 
.3593 

10.000398 
.0777 
.00755 
.012634 
.2072 

4.2127 
.019714 
.0810 
.00S62 
.0417 
.3672 
.001495 
.045v<» 
.1.579 
.000315 
.0795 
.008375 
.01557 
.1498 
.2498 
.1951 
.0038S8 

.5488 
.7638 
.5525 
.2706 
.4797 

10.000398 
.07/0 
.007475 
.013313 
.2019 

4.2102 
.019557 
.0801 
.005093 
.0417 
.3683 
.001520 
.0454 
.1575 

.0800 

.008242 

.01565. 

.1491 

.2497 

.1050 

.003909 

.5473 
.7606 
.5568 
.2789 
.4798 
.3618 
.4617 

.034063 
.996046 
.48375 
.932292 

.7614 
.1274 
.7002 

10.000413 

BelKtum 

Franc 

.0750 

Lev 

.007188 

Cze^oelovakia... 

Krone 

.014156 

Denmark 

do 

.2016 

England 

Pound  sterling 

4.1966 

Finland 

.019529 

FrRn<»e .... 

Franc. 

.0790 

OATimftny.  ...    .. 

Reichsmark. 

Drachma. .. ...  . .  . 

.005430 

.0414 

Holland 

Flonn  or  guilder — 

Krone 

Lira 

Krone 

Polish  mark 

Escuda 

Leu 

Dinar 

Peseta 

Krona 

Franc 

Krone 

.3676 

Hunsary 

.001566 

uSv!^...:::::: 

.0444 

NorWay 

.1560 

Poland. 

.000388 

Portugal 

Rumania... 
Serbia W'.'.V. 

.0795 

.007825 

.01564 

Spain 

.1485 

Sweden 

.2496 

Switzerland 

Yugoslavia 

Asia: 

Hongkong 

Shanghai 

.1950 
.003881 

Dollar 

Tael 

Mexican  dollar 

Rupee 

Yen 

Florin  or  guilder — 
Dollar 

do 

.5447 
.7567 

rfo... ;::.:::: 

.5460 

India 

.2775 

Japan 

.4798 

Java 

.3612 

Singapore  (8.  S.). 
North  America: 

.4758          .4750 

.928438      .935156 
.996660  1     .996462 
.4884^^       .486875 
.927083  1    .932917 

.7558      '    .7601 
.1265      1    .1271 
.6937      ,    .6971 

1 

.4721 
.933504 

Cuba 

Peso 

do 

.996046 

Mexico 

.484688 

Newfoundland... 
South  America: 

Argentina 

Brazil 

DoUar 

Peso  (gold) 

.031458 
.7607 

Miire^...;. :::: 

Peso 

.1254 

Uruguay 

.0986 

PERIOD  DECEMBER  23  TO  20,  1921,  INCLUStVE. 


Country. 


Europe: 

Austria 

Bcl^iim 

Bulgaria 

Ciucchoslovakla. . 

Denmark 

England 

Ffailand. 

France 

Germany 

Greece 

Holland 

Hungary 

Italy 

Norway 

Poland. 

Portugal 


Name  of  currency. 


Dec.  23. 


Krone I$0. 000397 

Franc i  .0761 

Lev I  .007293 

Krone i  .013844 

do !  .2015 

Pound  sterUng I  4. 184o 

Markka .019586 

Franc .0793 

Reichsmark- \  .005276 

Drachma .0415 

Florin  or  guilder .3657 

Krone 1  .001584 

Lira !  .0443 

Krone 1  .1568 

PoUshmark. i  .000328 

Escuda I  .0813 


Dec.  24. 


$0.000393 
.0706 
.007190 
.013864 
.2016 
4.1902 
.019617 
.0799 
.005343 
.0416 
.3tV59 
.001579 
.0445 
.1569 
.000338 
.0780 


Dec.  27.  I  Dec.  28. 


$0.000405 
.0773 
.007183 
.013941 
.2014 
4.2052 
.019614 
.0806 
.005470 
.0416 
.3660 
.001631 
.0445 
.1582 
.000330 
.0796 


SO.  000397 
.0771 
.007192 
.014138 
.2001 
4. 19:)0 
.019(186 
.0805 
.005375 
.01416 
.3067 
.001609 
.0430 
.l.'»9 
.00033 
.0796 


Deo.  29. 


10.000394 
.0767 
.007092 
.014388 
.1988 
4. 1973 
.01900 
.OSOO 
.005430 
.0419 
.3665 
.0016 
.0426 
.1592 
.000335 
.0787 
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Vaiues  o/Joreign  currencies  tu  certified  to  the  Secretary  of  the  Treaewry  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  ejnergency  tariff  act  of 
May  f7,  1921— Continued. 

PERIOD   DECEMBER  23  TO  20,   1021,  INCLUSIVE — Continued. 


Country. 


Name  of  currency. 


Dec.  23. 


Dec.  24. 


Dec.  27.  I  Dec.  28. 


Dec.  29. 


Europe— Continued. 

Rumania 

Serbix 

SpiUn 

Sweden 

Switierland 

Yugoslavia 

Asia: 

iionskong 

China 

Shanghai 

i>o 

China 

InJla 

Jipin 

Java 

Sin?  pore (S.S.).... 
Noith  America: 

Canada 

Cuba 

Mexico 

Ncwfoundl  \nd 

South  America: 

.^rKcntina. 

Brazil 

Uruguay 


Leu 10  007658 


Dinar. 
Peseta. 
Krona. . 
Franc. 
Krone.. 


Honglcong 


dollar. 


Tael. 

Mexican  dollar... 

do 

Rupee 

Yen 

Florin  or  guilder. 
Dollar 


do. 

Peso... 
do. 

Dollar. 


.01559 

.1485 

.2490 

.1940 

.003869 

.5434 


to.  007585 
.015025 
.1489 
.3490 
.1951 


SO.  007625  n.  00709 
.01571         .01565 
.  1490      I     .  1495 
.2494  .2496 

.1952  .1952 


.5446 


.7532 
.5480 


Peso  (gold)., 

Milmis 

Peso 


.2772 
.4790 
.3613 
.4C08 

.934063 

.996046 
.  482-.20 
.932202 

.7565 
.1282 
.7004 


.7533 
.5450 


.2769 
.4793 
.3618 
.4675 


I 


.996255 
. 481875 
.934167 

.7508 
.1254 


.5438 


.7513 
.5467 


.2765 
.4795 
.3598 
.4725 


.996046 
.48275 
.937292 


.5471 
.7550 


.5500 
.2787 
.4796 
.3640 
.4683 

.94123 
.996046 
.483625 


7533 

.7552 

1261 

.1267 

7047 

.7125 

10. 007067 
.015() 
.1491 
.2497 
.  1952 
.003864 


.5518 
.7533 


.5492 
-.2788 
.4794 
.3607 
.4800 

.942266 
.996046 
.483875 
.040313 

.7551 
.1261 
.7201 


PERIOD  DECEMBER  30,  1021,  TO  JANUARY  6,  1032,  INCLUSIVE. 


Country. 

Name  of  currency. 

Dec.  30. 

Dec.  31. 

Jan. 3. 

1 

'SO.  000381 
.0765 
.007068 
.015481 
.2002 
4.2089 
.019271 
.0803 
.005298 
.0122 
.3684 
.001634 
.0426 
.1582 
.000332 
.0782 
.00801 
.01509 
.1495 
.2497 
.1942 
.003706 

.5456 
.7438 
.5450 
.2793 
.4792 
.3628 
.4817 

.9.')26.'56 
.996877 
.4830 
.950208 

.7579 
.1264 
.7188 

Jan.  4. 

Jan.  5. 

Europe: 
AiiFtria 

Krone 

SO.  000307 
.0767 
.007102 
.014401 
.1097 
4.2081 
.010213 
.0804 
.005396 
.0418 
.3601 
.001610 
.0433 
.1605 
.(XNa20 
.0768 
.007160 
.01545 
.1407 
.2517 
.1064 
.003841 

.5450 
.7489 
.5408 
.2702 
.4701 
.3660 
.4800 

.946563 
.996045 
.483438 
.945208 

.7562 
.1262 
.7190 

SO.  000380 
.0773 
.007142 
.01475 
.2012 

4.2123 
.010157 
.0813 
.005450 
.0419 
.8698 
.001645 
.0438 
.1607 
.000834 
.0791 
.00814 
.01.'>38 
.1498 
.25??. 
.1050- 
.003788 

.5452 
.7471 
.5433 
.2796 
.4792 
.3677 
.4767 

.952031 
.995838 
.4835 
.949792 

.7568 
.1265 
.7204 

Sa 000380 
.0764 
.007102 
.  016013 
.1094 
4.2030 
.0103 
.0802 
.005176 
.0424 
.3677 
.001722 
.0428 
.1562 
.000338 
.0778 
.00778 
.01480 
.1493 
.2491 
.1940 
.003703 

.5524 
.7416 
.5473 
.2795 
.4785 
.3618 
.4800 

.955469 
.998126 
.483626 
.053333 

.7561 
.1268 
.7204 

SO.  000353 

Belgium .  r 

Franc 

.07.^ 

Halgaria 

Lev 

Krone 

.00715 

.0160 

Denmark 

England 

do 

Pound  starling 

.1988 
4.1865 

Finland 

Markka 

Franc 

Rcichsmark 

Drachma 

Florin  or  guilder 

Krone 

.018914 

France 

.0796 

Germaoy T .-. . 

.005028 

.0429 

Holland 

.3652 

Hunzarv 

.001646 

Italy!:.:.::::::.:::::::: 

Lira 

.0427 

Norway 

Krone 

.l.')47 

Poland. 

Polish  mark 

.000338 

Portugal 

Esruda 

.0782 

Ramauia 

Leu 

.00753 

Serbia 

Spain 

Dinar 

Peseta      

.104f»8 
.1485 

Sweden 

Krona 

.2465 

Swlttcrland 

Franc 

.1030 

Yugoslavia 

Krone ' : 

.003588 

A5ia:* 
Cliiaa 

Hongkong  dollar 

Tad  .    . 

.5490 

Shanghai. 

.7399 

China 

Mexican  dollar 

.5450 

iDdla 

Yen 

Florin  or  guilder 

Dollar 

.do 

Peso 

.2779 

Japan 

.4786 

Java 

Singapore  (S.t.) 

North  America: 
Canada 

.4700 
947734 

Cuba 

.997010 

Mexico. 

do 

.4840 

Newfoundland 

Dollar 

PesoCgold) 

•  044376 

Soath  America: 

Aiigentina 

Bradl 

Uruguay 

.7530 

Miireis^. .....:::. ::::::' 

Peso 1 

.1258 
.7127 

1 
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(T.  D.  38976.) 

Common  carrier. 
Approval  of  common  camera'  bonds. 

Treasury  Department,  January  9, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carriers'  bonds  of  the  foDowing  transportation  com- 
panies have  been  approved  by  the  department: 

Bond  of  the  Outer  Harbor  Dock  &  Wharf  Co.,  dated  November 
14,  1921,  approved  January  4,  1922,  filed  with  the  coDector  of  cus- 
toms at  Los  Angeles,  Calif. 

Bond  of  the  Detroit,  Toledo  &  Iron  ton  Railroad  Co.,  dated  Novem- 
ber 30,  1921,  approved  December  30,  1921,  filed  with  the  coDector 
of  customs  at  Detroit,  Mich. 

Bond  of  the  C.  E.  Giles  Co.,  dated  December  6,  1921,  approved 
December  29,  1921,  filed  with  the  collector  of  customs  at  Boston, 
Mass. 

Bond  of  the  Southern  Pacific  Co.,  dated  December  14,  1921,  ap- 
proved December  29,  1921,  filed  with  the  collector  of  customs  at 
New  York,  N.  Y. 

(107298.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  38976.) 

Rugs — Classification — Appeal. 

Appeal  from  decision  of  the  Board  of  United  States  General  Appraisers,  dated  Novem- 
ber 17,  1921  (Abstract  44587),  holding  certain  rugs  to  be  dutiable  at  the  rate  of 
35  per  cent  ad  valorem  under  paragraph  293,  tariff  act  of  1913. 

Treasury  Department,  January  9,  1922. 

Sir:  The  department  is  in  receipt  of  your  letter  of  the  5th  instant, 
inviting  attention  to  a  decision  of  the  Board  of  United  States  General 
Appraisers,  dated  November  17,  1921  (Abstract  44587),  in  which 
the  board  held  that  certain  rugs  classified  as  dutiable  at  the  rate  of 
50  per  cent  ad  valorem  under  paragraph  300  of  the  tariff  act  of 
October  3,  1913,  were  properly  dutiable  at  the  rate  of  35  per  cent 
ad  valorem  under  paragraph  293  of  the  said  act. 

In  accordance  with  your  recommendation,  you  are  hereby  requested 
to  file,  in  the  name  of  the  Secretary  of  the  Treasury,  an  application 
with  the  United  States  Court  of  Customs  Appeals  for  a  review  of 
the  said  decision,  in  conformity  with  the  provisions  of  subsection 
29  of  section  28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Elmer  Dover, 

(101464.)  Assistard  Secretary. 

Assistant  Attorney  General,  New  York. 
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(T.D.  38977.) 
Sliced  deer  horn — Claseification.' 
Sliced  deer  horn  will  continue  to  be  assessed  with  duty  as  a  medicinal  preparation. 

Tbbasuet  Depabtment,  January  S,  19HB2. 

Sib:  Your  attention  is  directed  to  a  decision  of  the  Board  of 
United  States  General  Appraisers,  dated  November  9,  1921  (T.  D. 
38905),  in  which  sliced  deer  horn  classified  by  you  as  a  medicinal 
preparation,  dutiable  under  paragraph  17  of  the  tariflF  act  of  October 
3,  1913,  was  held  by  the  board  to  be  free  of  duty  under  paragraph  511 
of  the  said  act. 

Owing  to  the  unsatisfactory  nature  of  the  record,  no  appeal  will 
be  taken.  The  department  does  not  acquiesce,  however,  in  the  said 
decision  and  is  advised  by  the  Assistant  Attorney  General  that  a  new 
case  will  be  made  on  the  issue  involved. 

Pending  a  final  determination  of  the  question,  therefore,  you  will 
continue  to  assess  duty  on  merchandise  of  the  character  in  question 
under  paragraph  17  of  the  tariff  act  of  October  3,  1913,  as  a  medicinal 
preparation. 

Respectfully,  Elmeb  Doveb,  - 

(104882.)  Assistant  Secretary. 

C!oLLECTOB  OP  CUSTOMS,  San  Francisco,  Calif. 


(T.  D.  38978— G.  A.  8497.) 

Value  of  phonograpJis. 

United  States  General  Appraisers,  New  York,  January  12,  1922. 

Id  the  matter  of  reappraisement  4302-A  of  E.  L.  MoConnaughey  &  Co. 

[Affirmed.] 

Barnes f  Chilvers  <k  HalsUad  (Albert  McC,  Barnes  of  counsel)  for  the  importers. 
William  W.  Hopping  Aflsistant  Attorney  General  {Martin  T.  Baldwin  and  G,  F, 
Lambf  special  attorneys),  for  the  United  States. 

Sullivan,  General  Appraiser:  The  merchandise  under  considera- 
tion consists  of  phonographs  shipped  from  Toronto,  Canada,  by 
W.  H.  Banfield  &  Sons  (Ltd.)  to  the  Stewart  Phonograph  Co.  (Inc.), 
of  Chicago,  on  February  17,  1921. 

The  merchandise  was  invoiced  and  entered  at  $5  per  machine  and 
appraised  at  $8.50  per  machine. 

There  are  three  questions  at  issue:  (1)  Was  there  a  market  for  the 
merchandise  in  Canada?  (2)  If  so,  what  was  the  market  price? 
(3)  Is  the  merchandise  freely  offered  for  sale  to  all  purchasers  in 
Canada  ? 

The  facts  are  not  in  serious  dispute. 
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The  manufacturer  of  the  machines  is  W.  H.  Banfield  &  Sons  (Inc.) , 
of  Toronto,  Canada.  The  Stewart  Phonograph  Co.  (Inc.)  are  either 
the  purchasers  froln  or  the  sales  agents  of  the  manufacturer. 

It  is  established  beyond  question  that  the  Stewart  Phonograph  Co. 
receive  the  entire  output  of  the  manufacturer.  They  pay  to  the 
manufacturer  $5  for  each  machine.  It  is  shown  the  manufacturer 
does  not  sell  any  of  the  machines  to  any  other  purchaser  in  Canada. 
The  Stewart  Phonograph  Co.,  having  the  exclusive  control  of  the 
machines,  then  sell  to  dealers  throughout  the  Dominion.  They 
require  the  dealers  thus  purchasing  to  sell  the  machines  at  a  certain 
price  to  the  retail  trade.  They  also  require  that  the  retailer  sell  the 
machine  to  the  final  purchaser  at  a  certain  price.  It  is  evident  they 
are  seeking  to  control  the  market. 

The  price  at  which  the  machines  are  purchased  by  the  Stewart 
Phonograph  Co.  from  the  manufacturer,  to  wit,  $5  per  machine,  can 
not  be  the  market  price.  The  manufacturer  is  not  offering  the  mer- 
chandise freely  as  provided  by  paragraph  R,  Section  III,  tariff  act 
of  1913.  The  sale  is  entirely  to  one  single  corporation.  Therefore 
the  merchandise  is  not  fre^lj^  offered,  and  does  not  fall  within  that 
paragraph. 

That  there  is  a  market  for  the  machines  in  Canada  is  unquestioned. 
The  catalogue  of  the  Stewart  Phonograph  Co.,  offered  in  evidence, 
states  that  hundreds  of  thousands  of  Stewart  Phonographs  have  been 
and  are  being  offered  and  sold  in  Canada,  the  United  States,  and 
throughout  the  world. 

In  the  testimony  of  the  witness  Reimers,  who  at  one  time  was 
connected  with  the  Stewart  Phonograph  Co.,  both  in  the  United 
States  and  Canada,  appear  unequivocally  the  number  and  quantity 
sold  throughout  Canada. 

The  report  of  the  special  agent,  that  is  not  denied,  sets  forth 
numerous  purchasers  throughout  the  entire  Dominion  of  Canada 
In  the  brief  of  counsel  he  admits  practically  that  the  Stewart  Phono- 
graph Co.  are  selling  to  all  classes  of  dealers,  but  he  insists  that  the 
manufacturer  is  not  offering  the  machines  to  all  purchasers,  and 
that  in  effect  the  sale  by  the  Stewart  Phonograph  Co.  does  not 
constitute  the  market.  As  the  manufacturer  would  not  sell  to  any 
one  in  Canada,  except  the  Stewart  Phonograph  Co.  of  Toronto,  and 
that  fact  being  established,  the  price  paid  for  the  machine  by  the 
Stewart  Phonograph  Co.  to  the  manufacturer,  can  not  be  considered 
as  estabUshing  a  market  value.  In  fact,  the  Stewart  Phonograph 
Co.  is  the  original  sales  manufacturer  of  these  machines,  and  must 
stand  in  the  shoes,  as  far  as  the  market  is  concerned,  of  the  manu- 
facturer. 

It  is  contended  that  as  the  Stewart  Phonograph  Co.  restricts  those 
to  whom  it  sells  as  to  the  price  at  which  they  may  sell  the  merchandise 
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to  others,  that  thereby  their  sales  do  not  constitute  a  free  and  open 
market  as  provided  and  required  by  statute.  The  statute  is  as 
foDows: 

That  such  actual  market  value  shall  be  held  to  be  the  price  at  which  such  ;nerchan- 
dise  is  freely  offered  for  sale  to  all  purchasers  in  said  markets,  in  the  usual  wholesale 
quantities. 

What  does  this  statute  require  ?  That  the  ''  actual  market  value 
shall  be  held  to  be  the  price  at  which  such  merchandise  is  freely  offered 
for  sale  to  all  purchasers  in  said  markets  in  the  iLsual  wholesale  quanti- 
ties." It  then  continues  ''and  the  price  which  the  seller,  shipper, 
or  owner  would  have  received,  and  was  willing  to  receive."  This 
statute  does  not  provide  that  the  seller  may  supervise  or  qualify  what 
the  purchaser  may  do  with  his  purchases.  There  must  be  a  free  and 
open  market.  Evidently  any  dealer  can  purchase  from  the  Stewart 
Phonograph  Co.  any  and  all  machines  he  may  wish.  The  only  re- 
quirement is  not  with  reference  to  what  he  pays  for  the  machines,  but 
the  price  at  which  he  may  sell  to  others.  I  am  not  interested  in  that 
condition,  but  to  ascertain  the  wholesale  market,  and  such  market 
to  be  a  free  one  ad  provided  by  the  statute  should  permit  the  sale  of 
the  merchandise  to  all  purchasers  at  a  price.  That  price  makes  the 
market.  Now,  if  the  manufacturer  or  controller  of  the  product 
exacts  of  the  purchaser  an  agreement  that  he  shall  not  sell  to  others 
for  less  than  a  certain  sum  he  is  not  thereby  forestalling  the  market, 
and  is  not  thereby  destroying  the  free  and  open  market  between  the 
dealer  and  wholesaler. 

These  questions  have  been  passed  on  by  the  Supreme  Court  of  the 
United  States  with  reference  to  requiring  purchasers  to  sell  phono- 
graph records  and  medicine  at  a  certain  price  to  the  consumer.  The 
litigation  arose  under  the  Sherman  Antitrust  Act.  It  was  held  that 
the  Sherman  Antitrust  Act  did  not  restrict  a  manufacturer  from 
requiring  of  the  purchaser  of  the  article  to  sell  to  the  consumer  at  a 
certain  price  so  long  as  there  was  competition  in  the  purchase  from 
the  manufacturer.  That  is  a  more  stringent  statute  than  paragraph 
R,  Section  III,  of  the  act  of  1913.  The  latest  case  that  I  have  found 
on  this  matter  is  United  States  v.  Colgate  (250  U.  S.,  300). 

In  sustaining  the  right  of  Colgate  &  Co.  to  require  those  to  whom 
they  sold  to  resell  at  a  stipulated  price,  the  court  stated: 

The  purpose  of  the  Sherman  Act  is  to  prohibit  monopolies,  contracts  and  combi- 
nations which  probably  would  unduly  interfere  with  the  free  exercise  of  their  righta 
by  those  engaged,  or  who  wish  to  engage,  in  trade  and  commerce— in  a  word  to  pre- 
serve the  right  of  freedom  to  trade.  In  the  absence  of  any  purpose  to  create  or  main- 
tain a  monopoly,  the  act  does  not  restrict  the  long  recognized  right  of  trader  or  manu- 
facturer engaged  in  an  entirely  private  business  freely  to  exercise  his  own  independent 
discretion  as  to  parties  with  whom  he  will  deal.  And,  of  course,  he  may  announce 
in  advance  the  circumstances  under  which  he  will  refuse  to  pell.  "The  trader  or 
manufacturer,  on  the  other  hand,  carries  on  an  entirely  private  business,  and  can  sell 
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to  whom  he  pleasee."— United  States  v,  Trans-MiBBOuri  Freight  Abbo.  (166  U.  S.,  290, 
320;  41  L.  ed.,  1007;  17  Sup.  Ct.  Rep.,  540).  ''A  retail  dealer  has  the  unquestioned 
right  to  stop  dealing  with  a  wholesaler  for  reasons  sufficient  to  himself^  and  may  do  bo 
because  he  thinks  such  dealer  is  acting  unfairly  in  trying  to  undermine  his  trade.'* 

This  satisfactorily  establishes  the  right  in  this  country,  in  the  face 
of  the  Sherman  Antitrust  Act,  to  do  the  things  the  Stewart  Phono- 
graph Co.  are  claiming  the  right  to  do  in  Canada.  They  do  not 
restrict  any  one  in  purchasing.  Their  merchandise  is  freely  offered 
to  all  who  will  comply  with  the  regulations  with  reference  to  sale; 
there  are  no  regulations  with  reference  to  purchase. 

Recently  this  question  was  before  Board  2  of  the  Board  of  United 
States  General  Appraisers  in  the  Goodyear  Tire  &  Rubber  Co.'s  case, 
G.  A.  8477  (T.  D.  38906),  wherein  it  was  found  the  Goodyear  Tire  & 
Rubber  Co.  were  selling  their  wares  in  Canada  at  diflFerent  prices, 
restricting  themselves  to  purchasers  who  were  jfinancially  able  to  buy, 
and  not  selling  to  certain  purchasers,  whether  financially  able  to 
buy  or  not.  It  was  held  by  the  board  that  the  action  of  the  Good- 
year Tire  &  Rubber  Co.  was  legal,  and  that  their  sales  were  within 
paragraph  R,  Section  III,  of  the  act  of  1913. 

Therefore,  it  is  unnecessary  to  follow  the  contention  of  the  im- 
porters that-  the  value  should  be  based  on  the  cost  of  production. 
Having  found  a  market  I  am  precluded  from  looking  into  that  fact. 

The  report  of  the  special  agent  indicates  that  the  Stewart  Phono- 
graph Co.  and  the  manufacturer  are  practically  one  and  the  same 
institution.  I  do  not  base  my  judgment  of  this  case  on  that  fact. 
It  is  based  entirely  on  the  proposition  that  there  is  a  market  for  these 
machines  in  Canada,  and  that  they  are  freely  oflFered  for  sale  through- 
out the  Dominion  to  wholesale  dealers  therein  at  from  $8.50  to  $15 
per  machine. 

I  therefore  find  the  market  value  in  this  reappraisement  to  be  $8.50 
per  machine.     The  action  of  the  appraiser  is  affirmed. 


(T.  D.  38979.) 
Foreign  currencies — Rates  of  excJuinge. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Recerve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act  of 
May  27,  1921. 

Treasury  Department,  January  14,  1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  January  6  to  January  12,  1922, 
both  inclusive,  is  published  for  the  information  of  collectors  of  cus- 
toms and  others  concerned. 

(103512.)  Elmek  Dover,  Assistant  Secretary. 
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Vohua  of  foreign  currencies  at  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bant  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff 
actof  Mayt7,19tl, 

PERIOD  JANUARY  6  TO   12,  1922,  INCLUSIVB. 


Country. 

Name  of  ourrency. 

Jan.  6. 

Jan.  7. 

Jan.  9. 

Jan.  10. 

Jan.  11. 

Jan.  12. 

Europe: 
AiMtria 

Krone 

10.000334 
.0766 
.007175 
.016169 
.1988 

4.1978 
.018757 
.0801 
.005269 
.0433 
.3663 
.001633 
.0431 
.1553 
.000338 
.0782 
.0081 
.0141 
.1491 
.2473 
.1983 
.003475 

.5484 
.7420 
.5412 
.2788 
.4769 
.4717 

.944063 
.997919 
.4850 
.942083 

.7550 
.1258 
.7092 

to.  000339 
.0770 
.007287 
.016247 
.1989 

4.2039 
.018786 
.0804 
.005395 
.0438 
.3664 
.001641 
.0432 
.1558 
.00035 

.00834 

.0146 

.1488 

.2472 

.1931 

.003572 

.5506 

.7436 
.5458 

.2784 
.4769 
.4750 

.936469 
.998542 
.485594 
.93375 

.7542 
.1261 
.7096 

10.000365 
.0791 
.007268 
.016372 
.1979 
4.2211 
.018767 
.0824 
.005876 
.0435 
.3673 
.001675 
.0429 
.1562 

.0781 

.00829 

.0144 

.1497 

.2484 

.1933 

.003594 

.5548 
.7496 
.5478 
.2791 
.4775 
.4733 

.939375 
.997919 
.4884 
.936667 

.7577 
.1260 
.7097 

10.000348 
.0799 
.007167 
.016366 
.1985 
4.2322 
.018714 
.0832 
.005775 
.0439 
.3680 
.001667 
.0432 
.1658 
.000345 
.0775 
.008275 
.01424 
.1500 
.2497 
.1936 
.003431 

.5569 
.7511 
.5463 
.2797 
.4777 
.4817 

.912969 
.998334 
.489469 
.940417 

.7579 
.1264 
.7109 

10.000353 
.0794 
.007483 
.016141 
.1983 
4.2256 
.018643 
.0628 
.005672 
.0438 
.3673 
.00165 
.0431 
.1559 
.000349 
.0774 
.00816 
.0133 
.1497 
.2491 
.1937 
.0033 

.5541 
.7482 
.5456 
.2795 
.4772 
.4800 

.945156 
.997712 
.488225 
.944167 

.7588 
.1267 
.7209 

10.000334 

Fiano.      .»..  .  X 

.0800 

Czedioslovakia.'i'.I! 

Lev 

.0071 

Krone 

.016022 

Depmark., 

do 

.1999 

Rnfland. . 

Pound  sterling — 

4.2342 

inland » 

.0185 

FrBDoe 

♦Frano.  . 

.0635 

'S^nnany.,  ,....,.. 

Reiohsmark 

Florin  or  guilder... 
Krone 

.005547 

Gneoe./. 

.0437 

Holland             ,    ,    . 

.3682 

Hiinmry  . .  .  ^ 

.001630 

Italy..?.......    ... 

Lira 

Krone 

.0437 

Norway 

.1570 

PnlaiMf 

Polish  mark 

Escuda 

.000354 

PortugaL 

.0780 

Rnmanlft 

Leu^. :::::: 

.00813 

Serbia 

Dinar 

.01325 

Spain 

Peseta 

.1499 

Sweden... 

Krona 

.  .2495 

Switzerland 

Frano 

.1939 

YugoslaTia 

Krone 

.00332 

rhina 

Hongkong  doUar. 

Tael 

Mexioan  dollar.... 
Runee 

.5604 

filV\n»hftI . 

.7468 

China .    . 

.5446 

India 

.2791 

Japan 

YenT...:;:::;:::: 

.4769 

OvMida 

Dollar 

.4817 

do 

.948594 

Cuba 

Peeo 

.997088 

Mexiro... 

...  .do 

.48775 

Newfoundland 

Dollar 

.94625 

South  America: 

ArMntina 

Peso  (gold) 

Milreis 

.7584 

BiasU 

.1266 

Peso 

.7219 

(T.  D.  38980.) 

No  consul. 

Certification  of  involcee  from  Bueoaventura,  Colombia. 

Tbeasuby  Department,  January  20, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  Secretary  of  State  has  recommended  to  the  department  that 
the  city  of  Buenaventura,  Colombia,  be  placed  on  the  no-consul  list. 
In  accordance  with  such  recommendation,  invoices  of  merchandise 
shipped  from  Buenaventura  may  be  accepted  by  collectors  of  customs 
when  certified  pursuant  to  the  provisions  of  section  2844,  Revised 
Statutes. 

(101208.)  EuiEB  Dover,  Assistant  Secretary. 

96370— 22-^OL  41-^—2 
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(T.  D.  38981.) 

Schedvlefor  hearings  hy  the  Board  of  United  States  General  Appraisers. 

Schedule  for  hearingB  of  cases  by  the  Board  of  United  States  General  Appraisers  at 
ports  other  than  the  port  of  New  York  for  the  calendar  year  1922. 

Tbeasuky  Depabtment,  January  SO,  1922. 
To  Officers  of  the  Customs  and  Others  Concerned: 

The  appended  schedule  of  hearmgs  by  the  Board  of  United  States 
General  Appraisers  is  published  for  your  information. 

(34583.)  Elmer  Dover,  Assistant  Secretary. 


Dockets  for  the  hearings  of  cases  by  the  boards  of  United  States  general  appraisers  and 
individual  general  appraisers  at  ports  other  than  New  York,  19£S. 

Office  of  the  Boabd  of  Unfted  States  General  Appeaisers, 

641  Washington  Street,  New  York,  January  17,  19H. 
Under  and  by  virtue  of  the  authority  conferred  by  the  customs  administrative  act 
of  1890,  as  amended  by  the  act  of  August  5, 1909,  reenacted  in  the  tariff  act  of  October 
3,  1913,  and  for  the  purpose  of  hearing  appeals  in  both  classification  and  reappraise- 
ment  cases  at  ports  others  than  the  port  of  New  York,  the  following  dockets  therefor 
are  hereby  promulgated: 


Port. 

Feb. 

Mar. 

Apr. 

June. 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

Chicago 

Tues.21 
Tues.28 

Wed.  21 

Wed.  20 

Tues.   5 

Spokane 

Fri.   20 
Tues.24 
Fri.  27 
Tues.31 

Seattle 

Thur.  2 
Mon.  6 
Mon.  13 
Man.  20 
Wed.  29 
Wed.  1 
Thur.  2 
Wed.  1 
Mon.  6 
Thur.  9 
Sat.   11 
Tues.  7 
Thur.  9 
Fri.    10 

Wed.  28 
Thur.22 
Tues.  13 
Tues.  6 

Portland 

1 

San  Franoiswo . ..... 

1 

Los  Angelea 

Tues.  7 

ElPado 

Providence 

Wed.  14 
Thur.  15 

Tues.  5 
Wed.  6 

Tues.   6 

Boston 



Wed.    6 

Jacksonville 

Wed.  13 

Savannah 

1 

::::::::::::-:::- 

Mon.  11 

Baltimore 

Thur.22 

Thur.U 
Tues.  12 

Thur.  7 

Philadelphia 



Tues.  20 
Tues,  20 
Thur.22 
Fri.   23 

Tues.   5 

Buffalo 

TueJ.lO 
Thur.U 
Fri.    13 

Cleveland 





Detroit 

St.  Loula 

Thur.  tt 
Tuea.ll 
Fri.   21 
Tues.25 
Thur.27 

Thur.  7 

New  Orleans 

Fri.     15 

Galveston 

... 

Wed.  13 

DaUaa 

! 

Mon.  11 

Kansas  City 

1 

Duluth 

Mon.  26 
Tues.  27 
Tues.  27 
Mon.  26 
Tues.  27 

Mon.  25 

St.  Paul 

Minneapolis 

, 



Des  Moines 

1 

1 

Omaha 

Ogdensburg 

Thur.  17 
Fri.   18 
Mon.  21 
Tues.  22 

' 

Malone 

Rouses  Point 

St.  Albana 

Pittsburgh 

" 

Tue3.19  .  Toes.  17 

Cincimiati.. 

Mon.  16 

Miami 

1 

1 

Fri.    16 

. 

'               1 

1 

Whenever  it  shall  appear  to  the  president  of  the  Board  of  General  Appraisers  that 
there  are  not  pending  at  any  port  in  the  schedule  herein  a  sufficient  number  of  cases 
to  warrant  the  visit  of  a  general  appraiser,  or  for  other  sufficient  cause,  he  will,  after 
due  notice,  extend  the  time  appointed  for  such  dockets  to  a  future  day. 

Whenever  a  docket  day  herein  fixed  falls  upon  a  holiday  such  docket  will  be  called 
upon  the  day  following. 
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Said  dockets  and  each  of  them  will  be  called  at  the  hour  designated  in  the  notice 
of  hearing  of  the  day  appointed  in  the  above  schedule,  and  all  pending  cases  be  heard 
or  set  for  trial  as  the  general  appraiser  in  attendance  may  direct. 

Upon  transmittal  of  records  from  ports  other  than  New  York  to  the  Board  of  General 
Appraisers  in  cases  in  which  local  hearings  are  to  be  had  the  sample  will,  after  being 
properly  carded  (Cat.  No.  183  or  184)  for  identification  with  such  records,  be  retained 
in  the  local  office  for  use  at  such  hearings,  and  thereafter  be  immediately  indorsed 
with  the  board  numbers  and  transmitted  with  such  records  to  the  Board  of  General 
Appraisen. 

Jebrt  B.  Sullivan, 
Pruident  General  Board  of  United  States  General  Appraisers, 


(T.  D.  38982.) 

Special  agents. 

Changes  in  the  status  of  the  special  agency  service,  United  States  customs. 

Treasury  Department,  January  23,  1922. 
The  following  change  in  the  status  of  the  special  agency  service, 
United  States  customs,  is  hereby  ordered,  effective  February  I,  1922: 

1.  In  accordance  with  the  provisions  of  sections  2649  and  2651 
of  the  Revised  Statutes,  the  direction  of  the  work  relating  to  the 
examination  of  the  books,  papers,  and  accounts  of  collectors  and 
other  officers  of  customs  and  to  the  prevention  of  frauds  on  the 
customs  revenue  shall  hereafter  be  performed  by  an  officer  of  the 
special  agency  service  to  be  named  by  the  Assistant  Secretary  in 
charge  of  revenue. 

2.  The  officer  so  named  shall,  on  February  1,  1922,  assume  ad- 
ministrative direction  of  the  special  agency  service,  including  special 
4Lgents,  customs  agents.  Treasury  attaches,  and  other  employees  of 
the  special  agency  service  in  Washington  and  in  the  field. 

3.  The  officer  performing  these  duties  shall  report  to  the  Assistant 
Secretary  in  charge  of  revenue  and  operate  under  his  immediate 
supervision. 

4.  The  Chief  of  the  Division  of  Customs  shall  cooperate  with  and 
assign  to  the  directing  agent  the  services  of  employes  of  the  Customs 
Division  as  may  be  necessary  for  the  conduct  of  the  Washington 
office  of  the  special  agency  service. 

5.  There  is  hereby  set  aside  from  the  appropriation  for  the  expense 
of  collecting  the  revenue  from  customs  for  the  fiscal  year  1922, 
1200,000,  this  sum  to  be  inclusive  of  the  unexpended  balance  of  the 
allotment  of  $200,000  annually  made  in  the  sundry  civil  appropria- 
tion bill  '*  for  the  prevention  and  detection  of  frauds  upon  the  customs 
revenue,"  the  moneys  so  set  aside  to  be  expended  during  the  re- 
mainder of  the  fiscal  year  1922  for  salaries  and  traveling  expenses 
of  the  special  and  customs  agents  in  Washington  and  in  the  field, 
Treasury  attachfis  in  the  foreign  service,  and  the  necessary  office 
and  clerical  assistants  in  Washington  and  in  the  field. 
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6.  In  addition  to  the  duties  imposed  upon  the  above  officers  by- 
statute,  all  ^investigations  relating  to  drawback  claims  and  allow- 
ances, dumping,  undervaluation  of  dutiable  merchandise,  frauds  on 
the  revenue,  smuggling,  other  violations  of  the  United  States  customs 
laws,  and  all  changes  in  the  system  of  transacting  and  recording 
the  customs  business  shall  be  referred  to  the  directing  agent  for 
investigation  and  report. 

7.  The  attention  of  officials  and  employes  of  the  Customs  Division 
and  the  customs  service  at  large  is  directed  to  T.  D.  26784  of  October 
14,  1905,  the  provisions  of  which  are  hereby  reaffirmed. 

8.  T.  D.  35782  of  September  30,  1916,  and  any  other  rules  or 
regulations  of  the  department  inconsistent  with  or  repugnant  to  this 
order  are  hereby  revoked. 

A.  W.  Mellon, 
Secret<iry  oj  the  Treasury. 


(T.  D.  38983.) 

Executive  order  abolishing  and  creating  certain  'ports  of  entry. 

Treasuky  Department,  January  23,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

For  your  information  and  guidance,  there  is  published  below  an 
Executive  order  dated  January  9,  1922,  abolishing  various  ports  of 
entry  in  the  customs  service  and  creating  new  ports  of  entry  in  sev- 
eral customs  collection  districts. 

(90740.)  Elmer  Dover,  Assistant  Secretary. 


BXBCUTIVB   ORDER. 

By  virtue  of  the  authority  vested  in  me  by  the  act  of  Congress,  approved  August  1, 
1914,  making  appropriations  for  the  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  1915,  the  following  ports  of  entr>'  are  hereby  abolished: 

In  customs  collection  district  No.  1,  of  which  Portland,  Me.,  is  the  headquarters 
port,  Rockport,  Me.,  Deer  Isle,  Me.,  Vinal  Haven,  Me.,  and  Castine,  Me. 

In  customs  collection  district  No.  4,  of  which  Boston,  Mass.,  is  the  headquarters 
port,  Barnstable,  Mass.,  and  Holyoke,  Mass. 

In  customs  collection  district  No.  7,  of  which  Ogdensburg,  N.  Y.,  is  the  head- 
quarters port,  Chaumont,  N.  Y. 

In  customs  collection  district  No.  10,  of  which  New  York,  N.  Y.,  is  the  head- 
quarters port,  Greenport  and  Patchogue,  N.  Y. 

In  customs  collection  district  No.  11,  of  which  Philadelphia,  Pa.,  is  the  head- 
quarters port,  Tuckerton,  N.  J. 

In  customs  collection  district  No.  18,  of  which  Tampa,  Fla.,  is  the  headquarters 
port,  Port  Inglis  and  Punta  Gorda,  Fla. 

In  customs  collection  district  No.  22,  of  which  Galveston,  Tex.,  is  the  headquarters 
port,  Port  Lavaca,  Tex. 

In  customs  collection  district  No.  23,  of  which  San  Antonio,  Tex.,  is  the  head- 
quarters port,  Santa  Maria  and  Koma,  Tex. 

In  customs  collection  district  No.  24,  of  which  El  Paso,  Tex.,  is  the  headquarters 
port,  Boquillas,  Tex. 
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In  customs  collection  district  No.  25,  of  which.San  Di^o,  Calif.,  is  the  headquarters 
port,  Campol,  Calif. 

In  customs  collection  district  No.  31,  of  which  Juneau,  Alaska,  is  the  headquarters 
port,  Fairbanks,  Alaska. 

In  customs  collection  district  No.  33,  of  which  Great  Falls,  Mont.,  is  the  head- 
quarters port,  Plentywood,  Mont. 

In  customs  collection  district  No.  36,  of  which  Duluth,  Minn.,  is  the  headquarters 
port,  Isle  Royale,  Mich. 

In  customs  collection  district  No.  38,  of  which  Detroit,  Mich.,  is  the  headquarters 
port,  Manistique  and  Petoskey,  Mich. 

In  customs  collection  district  No.  45,  of  which  St.  Louis,  Mo.,  is  the  headquarters 
port,  Cairo,  111. 

In  customs  collection  district  No.  46,  of  which  Omaha,  Nebr.,  is  the  headquarters 
port,  Lincoln,  Nebr. 

By  virtue  of  the  same  authority,  the  following  ports  of  entry  are  hereby  created: 

In  customs  collection  district  No.  1,  of  which  Portland,  Me.,  is  the  headquarters 
port.  Jackman,  Frenchville,  and  Robbinston,  Me. 

In  customs  collection  district  No.  23,  of  which  San  Autonio,  Tex.,  is  the  head- 
quarters port,  Hidalgo,  Tex. 

This  order  will  become  effective  February  1,  1922. 

Warren  G.  Harding. 

Thb  Whttb  House, 
January  P,  19t2. 


(T.  D.  38984.) 
Motion  to  remand, 

ISHIDA  ET  AL.  V,  llNrTBD  STATES  (No.  2061). 

United  States  Court  of  Customs  Appeals  Reviews  Final  Decisions  Only. 

The  United  States  Court  of  Customs  Appeals  reviews  final  decisions  only  of  the 

Board  of  United  States  General  Appraisers. — (Sec.  195.  Judicial  Code.)    A  motion 

to  remand  this  cause  to  the  board  on  the  ground  of  the  alleged  improper  admission 

of  certain  evidence  is  denied  without  prejudice. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 
MonoN  for  remand  to  Board  of  United  States  General  Appraisers,  Abstract  43792. 
[Denied.] 

Frank  L,  Lawrence  (Martin  T.  Baldwin  and  Thomas  M,  Lane  of  counsel)  for  the 
motion. 

William  W.  Hoppin,  Assistant  Attorney  General  (David  Ilyams,  special  attorney, 
of  counsel),  contra. 

[Oral  argament  October  28, 1921,  by  Mr.  Lane  and  Mr.  Hoppin.] 

Before  De  Vries,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 
Per  curiam: 

Appellants  move  the  court  for  a  reversal  and  remand  of  this  case, 
on  the  ground  that  against  the  objection  of  the  appellants  the  board, 
in  violation  of  its  rules,  admitted  in  evidence  the  record  and  evidence 
in  another  case  without  giving  to  the  appellants  an  opportunity  to 
reexamine  or  cross-examine  the  witnesses  whose  testimony  was  set- 
out  in  the  record  so  admitted. 
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The  motion  is  in  effect  nothing  less  than  an  attempt  to  appeal 
from  a  ruling  of  the  board  as  to  the  admissibility  of  evidence,  and 
rulings  of  that  kind  are  not  appealable  inasmuch  as  this  court  is 
authorized  to  review  final  decisions  of  the  board  and  not  orders  or 
rulings  made  during  the  hearing  or  trial  and  before  a  final  decision  is 
reached. — (Sec.  195,  Judicial  Code.) 

The  improper  admission  or  consideration  of  evidence  may  be 
assigned  as  error  and  corrected  on  appeal  from  the  final  decision  of 
the  board.  To  review  by  direct  appeal  or  motion  intermediate 
rulings  or  orders  which  do  not  finally  determine  the  issue  submitted 
to  the  board  would  result  in  a  multiplicity  of  appeals  and  proceedings 
and  consequent  unnecessary  delays  not  contemplated  or  permitted 
by  the  statute. 

The  motion  is  therefore  denied  without  prejudice  to  the  considera- 
tion of  the  point  on  appeal  from  the  final  decision  of  the  board.  In 
view  of  the  stipulation  by  counsel  the  record  need  not  be  printed  in 
case  the  appeal  is  finally  perfected. 


(T.  D.  38985) 

Christmas-tree  ornaments— Toys. 

WooLWORTH  Co.  V,  United  States  (No.  2102). 

1.  Legislative  Sanction  op  Judicial  Construction — ^Toys. 

The  tariff  act  of  1913  having  been  enacted  since  the  deci8i6n  of  the  case  of  Illfelder 
V,  United  States  (1  Ct.  Cust.  Appls.,  109;  T.  D.  31115)  with  no  provision  to  modify 
the  definition  of  toys  made  in  that  case,  Congress  must  be  presumed  to  have  sanc- 
tioned that  definition. 

2.  Christmas-Tree  Ornaments  are  not  Toys. 

Colored  glass  ornaments  for  Christmas  trees  are  not  toys  under  paragraph  342, 
tariff  act  of  1913.  Their  classification,  some  as  colored  glass  articles  under  para- 
graph 84,  and  some  as  articles  made  of  glass  beads  under  paragraph  333,  is  not  dis- 
turbed. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  38697  (G.  A.  8427). 

(Affirmed.] 

SkarrettSy  Coe  &  Billis  for  appellants. 

William   W.  Iloppin,  Assistant  Attorney  General  (Charles  D.  Lawrence^  spec^ial 
attorney,  of  counsel),  for  the  United  States. 

[Oral  argument  October  27, 1921,  by  Mr.  Hillis  and  Mr.  Lawrence.] 

Before  De  Vries,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

De  Vries,  Presiding  Judge,  delivered  the  opinion  of  the  court: 
These  importations  were  of  Christmas-tree  ornaments,  some  of 
individual  colored  glass  balls,  with  ring  attached  by  which  they 
could  be  suspended,  some  in  the  form  of  a  number  of  colored  glass 
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globular  or  oval  articles  loosely  strung  together,  and  some  of  bead- 
like colored  glass  balls  wired  together  in  strings.  The  classifications 
for  dutiable  purposes  by  the  collectors  classifying  the  same  were,  in 
so  far  as  herein  concerned,  in  part  under  the  provisions  of  paragraph 
84  of  the  current  tariff  act  as  colored  glass  articles,  and  in  part  under 
paragraph  333  of  said  act  as  beaded  articles.  The  importers  pro- 
tested several  of  these  assessments  claiming,  in  so  far  as  here  perti- 
nent, the  merchandise  dutiable  as  "toys"  under  the  provisions  of 
paragraph  342  of  said  act.  Other  assessments,  claims,  and  con- 
cessions are  in  the  record  but  as  here  presented  are  not  before  the 
court  for  decision.  The  concrete  issue  here  presented  for  decision 
is  whether  or  not  Christmas-tree  ornaments,  such  as  above  described, 
are  "toys"  within  the  principles  and  decisions  of  import  customs 
law.  The  stated  paragraphs  may  be  quoted,  in  so  far  as  pertinent, 
as  follows: 

84.  GlasB  bottles,  decanten,  and  all  artidee  of  every  description  composed  wholly 
or  in  chief  value  of  glass,  ornamented  or  decorated  in  any  manner,  or  cut,  *  *  * 
colored,  stained,  silvered,  gilded,  *  *  *  or  printed  in  any  manner,  *  *  *  45 
per  centum  ad  valorem:    *    *    *.    [Italics  ours.] 

333.  *  *  *  curtains,  and  other  articles  not  embroidered  nor  appliquM  and  not 
specially  provided  for  in  this  section,  composed  wholly  or  in  chief  value  of  beads 
or  spangles  made  of  glass    *    *    *    50  per  centum  ad  valorem. 

342.  Dolls,  and  parts  of  dolls,  doll  heads,  toy  marbles  of  whatever  materials  com* 
posed,  and  all  other  toys,  and  parts  of  toys,  not  composed  of  china,  porcelain,  parian, 
bisque,  earthen,  or  stone  ware,  and  not  specially  pro\dded  for  in  this  section,  35  per 
centum  ad  valorem. 

The  record  is  extended  and  quite  complete  and  the  case  has  been 
presented  by  counsel  upon  both  sides  with  commendable  industry. 
The  Board  of  General  Appraisers  in  a  carefully  written  and  elaborate 
opinion  has  reviewed  the  evidence  with  great  care  and  precision. 

What  constitutes  a  "toy"  within  import  tariiOf  nomenclature  was 
defined  by  this  court  in  lUfelder  v.  United  vStates  (1  Ct.  Oust.  Appls., 
109,  111;  T.  D.  31115),  in  the  following  language: 

In  common  speech,  and  as  popularly  understood,  a  toy  is  essentially  a  plaything, 
something  which  is  intended  and  designed  for  the  amusement  of  children  only,  and 
which  by  its  very  nature  and  character  is  reasonably  fitted  for  no  other  purpose. 
Although  an  article  may  be  chiefly  used  for  the  amusement  of  children,  if  its  nature 
and  character  are  such  that  it  is  also  reasonably  fitted  for  the  amusement  of  adults, 
or  if  it  is  reai?onably  capable  of  use  for  some  practical  purpose  other  than  the  amuse- 
ment of  children,  it  can  not  be  classed  as  a  toy  unless  it  is  affirmatively  shown  by  the 
importer  that  it  is  so  known  and  designated  by  the  trade  generally. 

That  definition  was  promulgated  early  in  the  history  of  this  court, 
and  in  the  numerous  reviews  of  that  pronoimcement  since  made,  in 
response  to  testimony  offered  and  authorities  submitted,  the  court 
has  found  no  reason  to  deviate  therefrom.  Nor  does  this  record  offer 
such.  Accepting  that  principle  of  decision,  however,  the  importers 
here  contend  that  within  that  doctrine  it  has  been  here  shown  that 
Christmas-tree  ornaments  are  known  and  designated  by  the  trade 
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generally  as  "  toys."  The  board,  as  stated,  has  carefully  reviewed  the 
testimony  in  the  record  upon  that  contention  and  stated  its  finding 
as  follows: 

From  all  these  facts  and  authorities  we  find  that  the  merchandise  under  consider- 
ation does  not  fall  within  the  term  *'toy,"  either  as  defined  by  the  courts  or  as  known 
commercially  to  the  trade  of  the  country. 

A  careful  review  of  that  finding  by  this  court  not  only  fails  to 
disclose  any  reason  for  disturbmg  it,  but  is  convincing  that  it  is  well 
within  the  facts  presented  by  the  record  and  should  not  be  disturbed. 

The  further  contention  is  made  by  coimsel  for  appellants,  importers, 
that  the  legislative  course  indicates  a  purpose  upon  behalf  of  the 
CJongress,  approved  by  the  courts,  to  treat  and  separately  class  and 
hold  Christmas-tree  ornaments  as  toys.  The  court  is  of  the  opinion 
that  the  contention  is  not  sustained.  It  should  be  sufficient  in  this 
particular  to  point  out  that  the  case  of  Thanhauser  v.  United  States 
(159  Fed.,  228)  and  the  Illfelder  case,  supra,  negative  this  conten- 
tion. After  decision  of  the  latter  case,  which  construed  paragraph 
418  of  the  tariflF  act  of  1897  providing  for  ''toys,"  decided  m  1910, 
the  tariff  act  of  1913  was  enacted  wi£hout  pertinent  change  affecting 
the  construction  therein  placed  upon  the  term.  It  can  not  be  said, 
therefore,  that  any  judicial  or  legislative  interpretation  exists  con- 
trary to  the  doctrine  of  the  Illfelder  case. 

The  decision  of  the  Board  of  General  Appraisers  is  affirmed. 


(T.  D,  38986.) 

Christmas-tree  ornaments — Toys. 

Central  Warehouse  Co.  et  al.  v.  Unfted  States  (No.  2105). 

Christmas-Tree  Ornaments  are  not  Toys. 

Following  Woolworth  Co.  v.  United  States  (11  Ct.  Cust.  Appls.,  — ;  T.  D.  38985), 
decided  concurrently  herewith,  colored  glass  ornaments  for  Christmas  trees  are  not 
toys  under  paragraph  342,  tarifif  act  of  1918.  Their  classification,  some  as  glass 
articles  under  paragraph  84,  and  some  as  articles  made  of  glass  beads  under  para* 
graph  333,  is  not  disturbed. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 
Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  38697  (G.  A.  8427). 
[Affirmed.] 

Bamea,  Chilvers  4r  HaUtead  for  api>ellants. 

William  W.  Hoppin,  Assistant  Attorney  General  {Charles  D,  Lawrence,  special 
attorney,  of  counsel),  for  the  United  States. 

[Oral  argument  October  27, 1921,  by  Mr.  Halstead  and  Mr.  Lawrence.] 

Before  Db  Yries,  Presiding  Judge,  and  Smith,  Babber,  and  Martin,  Assodate 

Judges. 

De  Vbies,  Presiding  Judge,  delivered  the  opinion  of  the  Court: 
The  subject  of  decision  herein  is  the  same  as  that  in  Woolworth 
Co.  V.  United  States  (11  Ct.  Cust.  Appls.,  — ;  T.  D.  38985),  decided 
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herewith.  The  case  was  submitted  upon  this  and  the  record  therein. 
For  the  reasons  therein  set  forth  the  decision  of  the  Board  of  General 
Appraisers  is  affirmed. 

(T.  D.  38987.) 

Christmas-tree  ornaments — Toys, 

Shallub  Co.  v.  United  States  (No.  2108). 

Christmas-Treb  Ornaments  are  not  Toys. 

Following  Woolworth  Co.  v.  United  States  (11  Ct.  Cust.  Apple.,  ~;  T.  D.  38985) 
decided  concurrently  herewith,  colored  glass  ornaments  for  Christmas  trees  are 
not  \joyB  under  paragraph  342,  tariff  act  of  1913.  Their  classification,  some  as  glass 
articles  under  paragraph  84,  and  some  as  articles  made  of  glass  beads  under  para- 
graph 333,  is  not  disturbed. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44246. 

[Affirmed.] 

Comstock  <Sc  WioMntm  (J.  Stuart  Tompkins  of  counsel)  for  appellant. 
William  W,  Hoppin,  Assistant  Attorney  General  (Charles  D,  Lawrence,  special 
attorney,  of  counsel),  for  the  United  States. 

[Oral  argament  October  27, 1921,  by  Mr.  Washbarn  and  Ifr.  Lawrence.) 

Before  Ds  Vries,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Db  Vries,  Presiding  Judge,  delivered  the  opinion  of  the  court: 
The  subject  of  decision  herein  is  the  same  as  that  in  Woolworth 
Co.  V.  United  States  (11  Ct.  Cust.  Appls.,  — ;  T.  D.  38985),  decided 
herewith.  The  case  was  submitted  upon  this  and  the  record 
therein.  For  the  reasons  therein  set  forth  the  decision  of  the  Board 
of  General  Appraisers  is  affirmed. 


(T.  D.  38988.) 

Clerical  error. 

Western  Bag  Co.  v.  Untted  States  (No.  2095). 

.  Manifest  Clerical  Error. 

The  market  value  of  merchandise  imported  from  Calcutta  was  officially  deter- 
mined as  of  the  date  when  the  vessel  bearing  it  passed  an  Indian  point  known  as 
Budge  Budge.  In  the  duplicate  consular  invoice  received  by  the  importer  this 
date  had  originally  been  stated  as  May  2,  but  an  attempt  had  been  made  to  correct 
it  to  read  May  1.  In  this  attempt  an  imperfect  erasure  of  the  2  was  had  and  the 
1,  instead  of  being  superimposed  upon  the  2,  was  placed  in  front  of  it,  so  that  the 
date  appeared  as  May  12.  Importer,  having  made  a  pro  forma  entry,  amended  it, 
fixing  the  market  value  of  the  merchandise  as  of  May  12,  and  delivered  his  consular 
invoice  to  the  collector.  The  triplicate  consular  certificate  of  the  invoice  received 
officially  at  the  customhouse  stated  this  date  as  May  1.  Duty  was  levied  on  the 
market  value  on  May  1,  and  this,  being  higher  than  the  entered  value,  the  addi- 
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tional  duty  provided  for  undervaluation  by  paragraph  I,  Section  III,  tariff  act  ol 
1913,  was  imposed.  The  clerical  error  made  in  stating  the  date  was  manifest  from 
a  comparison  of  the  duplicate  with  the  triplicate,  both  of  which  were  in  the  hands 
of  the  collector  as  parts  of  the  official  record,  and  the  additional  duty  should  not 
have  been  imposed. 

.2.  Evidence. 

Where  the  seller's  declaration  stated  that  the  vessel  left  Calcutta  on  May  1,  and 
the  consular  certificate  stated  that  the  vessel  passed  Budge  Budge  on  May  12,  the 
importer  was  justified  in  relying  on  the  consular  statement. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 

APPEA.L  from  Board  of  United  States  Creneral  Appraisers,  Abstract  44091. 
[Modified.] 

Frank  L.  Lawrence  {Martin  T.  Baldwin  and  Thomas  M,  Lane  of  counsel)  for  appel- 
lant. 

William  W.  Hoppin,  Assistant  Attorney  General  (Charles  D.  Lawrence  and  Pelham  St. 
George  Bissell^  special  attorneys,  of  counsel),  for  the  United  States. 

[Oral  argnment  October  28, 1921,  by  Mr.  Lane  and  Mr.  Charles  D.  Lawrence.] 

Before  De  Vribs,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

Wheat  bags  shipped  from  Calcutta  were  on  their  arrival  at  SeatdOi 
Wash.,  entered  for  duty  by  the  importer  at  the  value  of  21  rupees 
8  annas  per  100  bags.  The  bags  were  officially  appraised  at  23 
rupees  per  hundred,  and  because  of  their  undervaluation  in  the  entry 
an  additional  duty  amounting  to  more  than  $3,000  was  imposed  upon 
the  importation. 

The  importer  protested  against  the  assessment  of  additional  duties 
on  the  merchandise  and  claimed  in  efiFect  that  as  the  entered  value 
was  the  result  of  a  manifest  clerical  error  no  additional  duties  should 
have  been  imposed. 

The  Board  of  General  xYppraisers  overruled  the  protest  and  the 
importer  appealed. 

The  material  facts  in  the  case  are  not  disputed,  and  the  only  question 
raised  by  the  appeal  is  whether  the  admitted  facts  warrant  the  con- 
clusion that  the  ''entered  value"  was  caused  by  a  manifest  clerical 
error. 

It  appears  from  the  record  that  on  accQimt  of  rapid  fluctuations 
in  the  value  of  goods  shipped  from  Calcutta  it  is  the  established 
customs  practice  to  fix  as  the  date  of  exportation  the  date  on  which 
the  vessel  carrying  the  goods  passes  a  point  known  as  Budge  Budge, 
and  that  merchandise  leaving  Calcutta  for  the  United  States  is  offi 
cially  appraised  at  its  market  value  on  that  date. 

The  bags  arrived  in  the  United  States  before  the  coming  to  hand  M 
the  consular  invoices,  and  as  the  importer  was  therefore  with'>ii* 
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official  information  as  to  the  date  of  exportation,  he  was  in  no  position 
to  safely  make  an  entry.  He  consequently  made  application  to  the 
Secretary  of  the  Treasury  to  enter  the  bags  on  a  pro  forma  invoice 
at  21i  rupees  per  100  bags,  with  permission  to  amend  his  entry  to 
conform  to  the  facts  as  shown  by  the  consular  invoices  upon  their 
arrival.  Tl^e  Secretary  of  the  Treasury  granted  the  application  of 
the  importer  and  the  bags  were  thereupon  entered  on  a  pro  forma 
invoice  at  the  value  of  21^  rupees  per  100  bags.  He  was  informed 
by  the  customs  officials  that  the  date  on  which  the  vessel  carrying 
the  goods  passed  Budge  Budge  would  govern  in  determining  the  value 
of  the  importation. 

^ter  making  the  entry  permitted  by  the  Secretary  of  the  Treasury 
the  importer  received  his  duplicate  consular  invoice  and  relying  on 
the  consular  certificate  thereto  attached,  which  recited  that  the  vessel 
had  passed  Budge  Budge  on  May  12,.  1919,  he  amended  his  entry  and 
by  the  amendment  fixed  the  entered  value  at  21  i  rupees  per  100  bags, 
their  market  value  on  May  12,  1919. 

Five  days  after  presenting  the  amended  entry  he  was  informed  by 
the  acting  appraiser  that  the  bags  had  been  appraised  at  23  rupees 
and  upon  inquiry  learned  that  the  consular  certificate  attached  to 
the  triplicate  consular  invoice  received  at  the  customhouse  certified 
that  the  date  on  which  the  carrying  vessel  passed  Budge  Budge  was 
May  1,  and  not  May  12,  as  shown  by  the  certificate  to  the  duplicate. 
The  duplicate  copy  was  immediately  submitted  to  the  deputy  col- 
lector of  customs  in  charge  of  appraiser's  stores  oh  his  request  and 
filed  as  part  of  the  customs  records  to  release  the  bond  given  for  its 
production  at  the  time  of  making  the  pro  forma  invoice.  (See  par. 
E,  Sec.  m,  act  of  1913.) 

The  consular  certificate  on  the  triplicate  invoice  shows  distinctly 
marks  of  erasure,  but  the  day  of  the  month  is  so  incompletely  erased 
as  to  leave  a  clear  figure  1  and  a  scarcely  distinguishable  figure  2  in 
the  date.  It  is  evident  that  the  original  date  was  either  May  1  or 
May  2,  and  if  the  latter,  that  the  1  was  inserted  before  the  2  after  that 
figure  had  been  more  or  less  effectively  erased.  The  date  of  passing 
Budge  Budge  on  the  consular  certificate  to  the  duplicate  invoice 
shows  marks  of  having  been  once  erased,  but  the  figures  1  and  2  are 
quite  plain,  although  the  1  is  darker  and  therefore  a  bit  more  pro- 
nounced than  the  2.  So  clear,  however,  are  the  figures  1  and  2  that 
the  collector  himself  reported  to  the  Secretary  of  the  Treasury  that 
the  date  ''was  originally  stamped  May  2  and  changed  to  May  1, 
leaving  some  dovht  as  to  whether  the  correct  date  was  May  1  or  May  B'' 
(italics  ours),  from  which  it  is  apparent  that  both  figures  so  clearly 
appear  in  the  date  that  a  reading  of  12  was  fully  warranted,  whereas 
a  reading  of  either  1  or  2  had  nothing  to  support  it  except  surmise. 

The  Board  of  General  Appraisers  held  in  effect  that  the  importer 
could  have  informed  himself  as  to  the  true  sailing  date  by  reading  the 
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declaration  of  the  seller  made  in  Calcutta  in  which  it  was  recited  "  that 
the  market  value  on  the  sailing  date  1-5-19,  was  as  per  broker's 
quotation  Rs.  23."  The  date  on  which  the  vessel  left  Calcutta  was 
probably  May  1,  but  just  why  the  importer  was  bound  to  accept  that 
as  the  date  on  which  the  vessel  passed  Budge  Budge  is  not  apparent, 
especially  as  the  American  vice  consul  in  the  performance  of  his  plain 
official  duty  made  a  certificate  on  the  duplicate  invoice  which  certified 
in  terms  that  the  vessel  carrying  the  goods  had  passed  Budge  Budge 
on  May  12.  Had  the  importer  relied  on  the  seller's  date  as  against 
the  consular  certificate  and  made  his  entry  accordingly,  it  is  per- 
fectly evident  that  such  an  entry  could  not  have  been  justified  and 
that  if  incorrect  the  entry  made  on  the  faith  of  a  date  contradicted  by 
the  consular  certificate  left  him  wholly  unprotected  against  the  con- 
sequences of  mistake. 

All  invoices  must  be  made  in  triplicate  and  certified  to  by  the 
proper  consular  officer  of  the  United  States.  No  importation  of  any 
merchandise  exceeding  $100  in  value  can  be  admitted  to  entry  with- 
out the  production  of  an  invoice  therefor  certified  to  by  such  consular 
officer,  and  if  an  entry  of  the  merchandise  by  a  pro  forma  invoice  is 
permitted  a  bond  must  be  given  for  the  production  of  the  consular 
invoice  certified  to  as  required  by  law.  (Pars.  C,  D,  E,  Sec.  Ill, 
tariff  act  of  1913.) 

Invoices  of  merchandise  subject  to  appraisement  on  importation 
must  be  made  out  in  triplicate,  inasmuch  as  one  copy  is  required  for 
the  consular  office,  one  copy  for  the  person  requesting  certification  to 
be  used  in  making  entry  of  the  merchandise  and  one  copy  for  the 
collector  of  the  port  at  which  the  merchandise  is  to  be  entered. 
(Sees.  2853,  2855,  Rev.  Stats.,  as  amended  by  sec.  4,  act  of  June  18, 
1890;  21  Stats.  L.,  173.) 

With  that  as  the  law  it  is  evident  that  no  official  final  entry  of 
merchandise  is  possible  without  a  certified  consular  invoice  for  such 
merchandise,  and  that  in  case  such  invoice  is  not  at  hand  the  importer 
can  not  be  permitted  to  enter  his  merchandise  on  a  pro  forma  invoice 
unless  he  gives  a  bond  for  the  production  of  the  certified  invoice 
required  by  law.  Therefore,  the  certified  invoice  received  by  the 
importer  in  this  case  was  not  only  an  official  document,  but  it  was 
a  document  essential  to  the  making  of  a  legal  entry  of  his  merchandise 
and  one  which  he  was  bound  to  file  with  the  collector  at  the  time  of 
such  entry  or  in  case  the  certified  invoice  was  not  available  to  produce 
it  later  on  the  obligation  of  his  bond.  The  certified  invoice  was 
consequently  not  only  a  paper  which  the  importer  was  required  to 
present  to  the  collector,  but  one  which  constituted  a  part  of  the 
official  record  of  the  importation  in  the  customhouse. 

For  the  statements  in  the  invoice  proper  in  this  case  the  importer 
might  well  be  held  responsible,  but  he  had  no  responsibility  whatever 
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for  the  certification  as  to  the  date  on  which  the  vessel  carrying  his 
goods  passed  Budge  Budge.  Under  the  customhouse  practice  that  date 
had  to  be  certified  to  by  the  consular  officer,  and  he  having  certified 
mistakenly  or  otherwise  that  the  vessel  passed  that  point  on  May  12, 
1919,  the  importer  was  warranted  in  accepting  that  date  and  making 
his  entry  accordingly.  That  the  consular  officer  did  make  a  mistake 
is  demonstrated  by  the  fact  that  the  duplicate  and  triplicate  cer- 
tificates, both  of  them  issued  by  the  consul  and  both  of  them  records 
of  the  customhouse,  do  not  agree  as  to  the  day  of  the  month  which 
fixed  the  date  of  exportation.  True,  the  error  is  not  manifest  from 
the  duplicate,  but  it  is  manifest  from  the  records  in  the  case;  that  is 
to  say,  from  a  comparison  of  the  duplicate  with  the  triplicate.  The 
importer  was  obliged  to  accept  the  date  certified  to  in  the  consular 
certificate  furnished  to  him,  and  if  her  had  entered  his  merchandise 
on  the  faith  of  any  other  date,  he  could  hardly  have  excused  himself, 
if  the  date  selected  by  him  proved  to  be  incorrect  and  to  be  a  date 
on  which  the  goods  were  lower  in  value  than  they  were  on  the  date 
certified. 

The  decision  of  the  Board  of  General  Appraisers  in  so  far  as  it 
sustains  the  appraised  value  is  affirmedy  and  in  sd  far  as  it  sustains 
the  imposition  of  additional  duties  it  is  reversed. 


(T.  D.  38989.) 

Shortage  of  dump-car  wheels. 

Smith  &  Co.  v.  United  States  (No.  2103). 

Afpuairement,  Finality  pp — Error  without  Injury. 

360  car  wheels  were  invoiced,  entered,  and  appraised  as  180  sets,  $1,800.  No 
appeal  from  the  appraisement  was  taken  and  duty  was  had  at  the  correct  ad  valorem 
rate  upon  the  $1,800.  Proof  that  a  set  of  such  wheels  is  4  instead  of  2, is  of  no  avail, 
since  the  appraised  value  of  $1,800  is,  under  paragraph  M,  Section  III,  tariff  act  of 
1913,  final  and  conclusive. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44141. 

[Affirmed.] 

Appellants  for  themselves. 

William  W.  Hoppin,  Assistant  Attorney  General  (Charles  D.  Lawrence^  special  at- 
torney, of  counsel),  for  the  United  States. 

(Oral  argument  October  29, 1921,  by  Mr.  Lawrence.] 

Before  De  Vrieb,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 
Goods  of  foreign  manufacture  invoiced  as  180  sets  of  dump-car 
wheels,  imported  at  Spokane,  Wash.,  were  classified  by  the  collector 
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of  customs  at  the  port  of  Seattle  as  car  wheels,  2  wheels  to  the  set. 
and  assessed  for  duty  as  manufactures  of  metal  under  that  part  of 
paragraph  167  of  the  tariff  act  of  1913  which  reads  as  follows: 

167.  Articles  or  wares  not  specially  provided  for  in  this  section;  «  *  «  if  com- 
posed wholly  or  in  chief  value  of  iron,  steel,  *  *  ♦  or  other  metal,  *  ♦  * 
whether  partly  or  wholly  manufactured,  20  per  centum  ad  valorem. 

The  importers  protested  that  a  set  of  dump-car  wheels  was  com- 
posed of  4  wheels  and  not  2  wheels  as  found  by  the  appraiser  and 
the  collector,  and  claimed  that  as  only  90  sets  of  foreign-made  wheels 
arrived  instead  of  180  sets  as  invoiced,  the  importation  should  have 
been  certified  as  short  shipped  to  the  extent  of  90  sets  of  wheels. 

The  Board  of  General  Appraisers  overruled  the  protest  and  the 
importers  appealed. 

At  the  time  of  entry  an  aflSidavit  was  made  and  delivered  to  the 
collector  in  which  affidavit  it  was  set  forth  that  a  set  of  railroad 
dump-car  wheels  consisted  of  4  wheels.  At  the  hearing  by  the  board 
on  the  protest,  the  deputy  collector  of  customs  at  Spokane  testified 
on  behalf  of  the  importers  that  he  inspected  the  shipment  of  dump- 
car  wheels  on  their  arrival  from  Canada  and  found  them  to  be  wheels 
such  as  are  iised  on  dump  cars  for  railroad  construction.  He  said 
that  there  were  720  wheels  altogether,  360  of  which  were  of  foreign 
manufacture  and  360  American  goods  returned.  He  further  testified 
that  4  wheels  were  required  for  each  car  and  that  a  set  of  car  wheels 
consisted  of  2  axles  and  4  wheels.  According  to  this  witness  there 
were  180  pairs  or  90  sets  of  foreign  wheels  imported,  and  he  therefore 
found  a  shortage  in  the  importation.  In  his  opinion  the  value  of  the 
shipment  as  stated  in  the  invoice  on  the  basis  of  4  wheels  to  the  set 
was  conservative  and  consequently  he  passed  the  invoice  value  as 
correct. 

The  collector  of  customs  at  Seattle,  Wash.,  liquidated  the  entry  of 
foreign  wheels  on  the  basis  of  2  wheels  to  the  set  and  fixed  the  duty 
at  20  per  cent  of  $1,800,  the  appraised  value  thereof. 

We  think  that  the  evidence  of  the  deputy  collector  at  Spokane 
submitted  by  the  importers  and  admitted  without  objection  estab- 
lished that  4  wheels  constituted  a  set  of  dump-car  wheels,  from  which 
it  follows  that  only  half  the  number  of  sets  invoiced  actually  arrived. 
It  appears  on  the  face  of  the  entry,  however,  that  the  wheels  were 
appraised  by  the  appraiser  at  SIO  per  set  on  the  basis  of  2  wheels  to 
the  set  instead  of  J 10  for  4  wheels,  as  claimed  by  the  importers. 
While  the  collector  therefore  assessed  duty  on  twice  the  number  of 
sets  actually  imported,  the  amount  of  duty  collected  was  no  more 
than  the  Government  was  entitled  to  receive,  inasmuch  as  2  wheels 
were  finally  appraised  at  double  their  invoice  value.  Wrong  though 
the  collector  and  the  appraiser  may  have  been  in  holding  that  2 
wheels  not  4  constituted  a  set,  the  fact  remains  that  the  wheels 
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imported  and  subject  to  duty  were  officially  appraised  at  $1,800,  and 
that  on  that  sum  the  collector  took  duty  at  the  rate  prescnbed  by 
law. 

The  papers  in  the  case  establish  beyond  question  that  each  2  wheels 
of  the  360  foreign  wheels  imported  was  appraised  at  SIO.  That 
value  may  have  been  twice  as  much  as  the  real  market  value  of  the 
^wheels,  but  no  appeal  having  been  taken  to  reappraisement,  the 
appraiser's  findiog  as  to  value  must  stand  because  of  the  express 
command  of  the  statute — 

The  decision  of  the  appraiser,  or  the  person  acting  as  such  (in  case  where  no  objec* 
tloD  is  made  thereto,  either  by  the  c9llector  or  by  the  importer,  owner,  consignee, 
or  agent),  or  the  single  general  appraiser  in  case  of  no  appeal,  or  of  the  board  of  three 
genoal  appraisers,  in  all  reappraisement  cases,  shall  be  final  and  conclusive  against 
all  parties  and  shall  not  be  subject  to  review  in  any  manner  for  any  cause  in  any 
tribunal  or  court,    *    *    *     (Par.  M,  Sec.  Ill,  tariff  act  of  1913.) 

The  decision  of  the  Board  of  General  Appraisers  is  therefore 
affirmed. 

(T.  D.  38990.) 

.  War  tax  on  spirits — Revenue  act  of  1918. 

Shaw  <&Co.  bt  al.  v.  Unitbd  States  (No.  2115). 

Internal  Revenue — Customs. 

The  provision  of  section  600  (a),  revenue  act  of  1918  (40  Stats.  L.,  1057),  levying 
additional  taxes  on  certain  imported  distilled  spirits  describes  a  customs  duty 
and  not  an  internal-revenue  tax.  Such  spirits,  imported  and  warehoused  in  1917 
and  1920  but  withdrawn  for  consumption  after  the  revenue  act  went  into  effect, 
were  subject  to  the  duty  imposed  by  paragraph  237,  tariff  act  of  1913,  and  also  to 
that  imposed  by  the  revenue  act. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8436  (T.  D.  38719). 

[AflSrmed.] 

TT.  P.  Preble  for  api>ellants. 

William  W.  HoppiUy  Assistant  Attorney  General  (John  J.  Mulvaney,  special  at- 
torney, of  counsel),  for  the  United  States. 

lOral  argument  October  25, 1921,  by  Mr.  Preble  and  Mr.  Mulvaney.] 

Before  Db  Vrieb,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

9,816.06  gallons  of  whiskey,  brandy,  and  other  liquors  imported 
and  warehoused  in  1917  and  5,173.24  gallons  imported  and  ware- 
housed in  1920  were  withdrawn  for  consumption  subsequent  to 
February,  1919;  6,600.36  gallons  of  the  1917  importations  with- 
drawn in  March,  April,  May,  and  June.,  1919,  for  beverage  purposes, 
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were  assessed  with  a  duty  of  $2.60  per  gallon  under  paragraph  237 
of  the  tariff  act  of  1913  and  with  an  additional  duty  of  $6.40  under 
section  600  of  the  act  of  February  24,  1919. 

2,209.72  gallons  of  the  1917  importations,  it  is  <;laimed  by  the 
importers  (protest  937180),  were  withdrawn  for  nonbeverage  pur- 
poses in  1920  and  paid  a  duty  of  $2.60  per  gallon  under  paragraph 
237  of  the  tariff  act  of  19^13  and  an  additional  tax  of  $1.10  per  proof. 
,  gallon  levied  thereon  imder  the  war  act  of  February  24,  1919.  This 
claim,  however,  is  not  sustained  by  the  report  of  the  collector,  from 
which  it  appears  that  before  the  passage  of  the  war  revenue  act  of 
1919  he  liquidated  the  entries  under  the  act  of  1917  at  $2.60  per 
gallon;  plus  $2.10,  not  $1.10  per  gallon,  from  which  it  would  seem 
that  the  collector  assumed  that  the  liquors  were  to  be  withdrawn  for 
beverage  purposes. 

The  report  of  the  collector  further  estabUshes  that  the  goods 
were  not  actually  released  from  customs  custody  until  after  the 
revenue  act  of  February  24,  1919,  became  effective,  and  that  on  re- 
liquidation  the  rates  prescribed  by  paragraph  600  of  the  act  of  1919 
were  substituted  for  the  rate  of  $2.10  per  gallon  assessed  on  the  orig- 
inal liquidation  under  the  act  of  October  3,  1917. 

1,006.28  gallons,  the  rest  of  the  1917  importations;  and  the  5,173.24 
gallons,  imported  in  1920,  withdrawn  for  nonbeverage  purposes  in 
1920,  were  assessed  for  duty  at  $2.60  per  gallon  under  the  provisions 
of  paragraph  237  of  the  tariff  act  of  October,  1913,  and  with  an 
additional  duty  of  $2.20  per  gallon  under  the  provisions  of  section 
600  of  the  revenue  act  approved  February  24,  1919. 

It  is  stipulated  between  the  Government  and  the  importers  that 
on  6,302.04  gallons  of  the  whiskies  imported  in  1917  and  withdrawn 
for  beverage  purposes  after  the  passage  of  the  war  revenue  act  of 
1919  there  was  refunded  to  the  importers  $4.30  per  gallon.  Just 
how  that  amount  per  gallon  was  reached  does  not  appear  from 
the  record  or  the  stipulation.  If  the  importers  paid  $2.60  under 
the  act  of  1913  and  $2.10  under  the  act  of  1917  and  subsequently 
paid  $6.40  under  the  act  of  1919,  they  apparently  would  be  entitled 
to  a  refund  of  $2.10  per  gallon.  On  the  other  hand,  if  they  paid 
$2.60  under  the  act  of  1913  and  $2.10  under  the  act  of  1917  and 
subsequently  paid  $2.60  under  the  act  of  1913  and  $6.40  under  the 
act  of  1919,  they  would  apparently  be  entitled  to  a  refund  of  $4.70. 
As  there  is  nothing,  however,  either  in  the  record  or  the  stipulation 
which  establishes  that  they  paid  $4.70  under  the  acts  of  1913  and  1917, 
and  subsequently  $2.60  and  $6,40  under  the  acts  of  1913  and  1919, 
we  are  unable  to  reach  any  conclusion  as  to  what  the  refund  should 
have  been,  and  therefore  we  do  not  deal  with  that  question  or  with 
the  sufficiency  of  the  protests  on  that  point. 
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The  importers  protested,  first,  that  the  distilled  spirits  imported 
and  withdrawn  for  beverage  purpose$  were  not  subject  to  the  addi- 
tional tax  of  S6.40  per  gallon  provided  for  in  section  600  of  the 
revenue  act  approved  February  24,  1919;  second,  that  the  distilled 
spirits  imported  and  withdrawn  for  nonbeverage  purposes  were  not 
subject  to  the  additional  tax  of  S2.20  imposed  by  said  section  600; 
third,  that  the  revenue  act  approved  February  24,  1919,  repealed 
section  300  of  the  act  of  October  3,  1917,  and  imposed  an  internal 
revenue  and  not  a  duty  tax  on  distilled  spirits,  with  the  result  that 
such  spirits  are  subject  to  no  duty  other  than  the  $2.60  per  gallon 
provided  for  in  paragraph  237  of  the  act  of  October  3,  1913. 

The  Boarcf  of  General  Appraisers  overruled  the  protests  and  the 
importers  appealed. 

Leaving  out  of  consideration  the  matter  of  the  refund,  concisely 
stated,  the  contention  of  the  importers  is  that  there  is  no  duty  imposed 
on  imported  distilled  spirits  other  than  that  prescribed  by  paragraph 
237  of  the  act  of  October  3, 1913,  admitted  to  be  still  in  force,  and  that 
therefore  the  liquors  withdrawn  from  warehouse  should  have  been 
subjected  to  a  duty  of  $2.60  per  gallon  and  no  more. 

Tlie  position  of  the  Government  is  that  all  distilled  spirits  are 
subject  not  only  to  the  duty  of  $2.60  per  gallon  provided  for  in  para- 
graph 237  of  the  act  of  1913,  but  to  the  additional  duties  prescribed 
by  the  act  of  February  24,  1919;  that  is  to  say,  $2.20  per  gallon  on 
spirits  withdrawn  for  nonbeverage  purposes  and  $6.40  on  spirits 
withdrawn  for  use  as  beverages. 

Section  600  of  the  act  approved  February  24,  1919,  levies  a  tax, 
first,  on  all  distilled  spirits  in  bond;  second,  on  all  distilled  spirits 
produced  in  the  United  States,  and  third,  on  all  distilled  spirits 
imported  into  the  United  States. 

Taxes  levied  on  domestic  spirits,  whether  in  bond  or  not,  are  be- 
yond question  excise  or  internal  revenue  taxes,  and  taxes  levied  on 
distilled  spirits  imported  into  the  country  and  still  in  customs  custody 
are  just  as  certainly  imposts  on  imports  and  therefore  customs  duties. 
The  designation  of  a  tax  on  domestic  products  or  industries  as  a  cus- 
toms duty  would  be  an  inexcusable  misnomer,  and  it  is  no  less  a  mis- 
nomer to  call  a  levy  on  imports  in  customs  custody  an  internal  revenue 
tax.  True  enough,  excises  and  duties  are  both  in  a  sense  indirect 
taxes;  nevertheless,  they  are  so  essentially  different  that  neither  can 
be  converted  into  the  other  or  into  anything  else  by  simply  giving  it 
another  name.  If  it  were  otherwise  the  constitutional  provisions 
which  reserve  to  Congress  the  right  to  regulate  commerce  among  the 
several  States  and  which  irhibit  the  States  from  laying  imposts  or 
duti^  on  imports  or  exports  without  the  consent  of  Congress  might 
be  avoided  and  defeated  by  the  simple  process  of  dubbing  such  taxes 
96370— 22— VOL  41 3 
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license  fees  or  stamp  taxes,  as  was  attempted  by  the  State  of  Mary- 
land in  1821,  by  California  in  the  "fifties,*'  and  by  the  State  of  Ten- 
nessee in  1881. — Brown  v.  Maryland  (12  Wheat.,  419) ;  Almy  v.  Cali- 
fornia (24  How.,  169-173);  Robbins  v.  Shelby  County  (120  U.  S., 
489). 

Moreover,  the  limitation  on  the  power  of  Congress  to  lay  a  tax  or 
duty  on  articles  exported  from  any  State  might  be  readily  evaded  by 
the  adroit  expedient  of  imposing  a  stamp  tax  on  bilk  of  lading  or  by 
levying  on  such  articles  a  so-called  internal  revenue  tax.  The 
National  Government  can  not  impose  any  tax  burden  on  exports  of 
the  States,  and  the  States  on  the  other  hand  can  not  subject  either 
imports  or  exports  to  any  impost,  whatever  may  be  the  name  or  guise 
it  takes.  In  other  words,  the  name  of  a  tax  does  not  determine  its 
nature.— May  v.  New  Orleans  (178  U.  S.,  496-507);  Fairbank  v. 
United  States  (181  U.  S.,  283-290-291). 

Whatever,  therefore,  may  have  been  the  "excise"  or  ''internal 
revenue '*  taxes  levied  by  tiie  act  approved  February  24,  1919,  the 
taxes  laid  by  it  on  imports  in  customs  custody  were  essentially 
''customs  duties''  determinable  and  collectible  as  prescribed  bylaw. — 
United  States  v.  Shallus  (9  Ct.  Cust.  Appls.,  168;  T.  D.  37999); 
Porges  &  Levy  v.  United  States  (10  Ct.  Cust.  Appls.,  244;  T.  D. 
38575);  Batjer  &  Co.  et  al.  v.  United  States  (11  Ct.  Cust.  Appls.^ 
—;T.D.  38726). 

As  it  is  admitted  that  paragraph  237  of  the  act  of  1913  is  still  ux 
force,  and  as  all  taxes  imposed  on  imports  in  customs  custody  by 
section  600  of  the  revenue  act  approved  February  24,  1919,  are  cus- 
toms duties,  it  follows  that  all  of  the  spirits  here  involved  were  sub- 
ject to  a  duty  of  $2.60  per  gallon  and  to  an  additional  duty  either  of 
$2.20  per  gallon  if  withdrawn  for  nonbeverage  purposes  subsequent  to 
February  24,  1919,  or  of  $6.40  per  gallon  if  withdrawn  for  beverage* 
uses  after  that  date.  (Par.  237,  tariff  act  1913;  sec.  600,  revenue 
act  approved  Feb.  24,  1919.) 

The  decision  of  the  Board  of  General  Appraisers  must  therefore  be 
affirmed. 


(T.  D.  38991.) 

American  goods  returned. 

United  States  v.  Bird  (No.  2106). 

1.  American  Goods  Returned — Proof  of  Identity — Stipuuition. 

A  stipulation  between  counsel  for  the  parties  as  to  goods  claiming  free  entry 
under  paragraph  404,  tariff  act  of  191S,  aa  American  goods  returned,  that  *'the 
parts  claimed  to  be  of  American  manufacture  are  American  goods  actually  ex- 
ported/' establishes  their  identity. 
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2.  Advancbd  in  Value  or  Improvbd  in  Condition — Evidence— Judicial  Notice. 
American-made  parts  had  been  incorporated  abroad  in  electric  generators.  The 
court,  in  the  trial  of  a  protest  claiming  free  entry  of  such  parts  under  paragraph 
404,  tariff  act  of  1913,  can  not  judicially  know  that  they  have  not  been  ** advanced 
in  value  or  improved  in  condition  by  any  process  of  manufacture  or  other  means." 
In  fact,  it  seems  that  they  have.  The  decision  of  the  Board  of  United  States  Gen- 
eral Appraisers  sustaining  a  protest  against  their  assessment  under  paragraph  167  is 
reversed. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 
Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44210. 
[Reversed.] 

William  W.  Hoppin,  Assistant  Attorney  General  {John  J.  Mulvaney,  special  attorney » 
of  counsel),  for  the  United  States. 

Barnes,  Chilvers  dc  JIalstead  for  appellee. 

[Oral  argument  October  2A,  1921,  by  Mr.  Mulvaney  and  Mr.  Halstead.] 

Before  De  Vries,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 

Paragraph  404  of  the  tariff  act  of  1913  provides  for  the  duty-free 

importation  into   this  country  of  certain  merchandise  previously 

exported,  iix  the  following  language: 

Articles  the  growth,  produce,  or  manufacture  of  the  United  States,  when  returned 
after  having  been  exported,  without  having  been  advanced  in  value  or  improved  in 
condition  by  any  process  of  manufacture  or  other  means;  *  *  *  but  proof  of  the 
identity  of  such  articles  shall  be  made,  under  general  regulations  to  be  prescribed  by 
the  Secretary  of  the  Treasury. 

There  are  two  entries  and  two  protests  in  this  case. 

As  appears  by  one  invoice  and  consumption  entry  there  was 
imported  from  Canada  about  October  3,  1918^  one  electric  furnace, 
complete;  consisting  of  motor  generator  set  and  six  furnaces,  and 
about  the  22d,day  of  the  same  month,  as  appears  by  the  other  invoice 
and  entry  papers,  there  was  another  importation  from  Canada  of  one 
electric  generator  complete,  with  field  rheostats,  coupling,  and 
pedestal. 

We  imderstand  each  importation,  and  it  is  so  treated  by  counsel, 
to  be  properly  designated  as  an  electric  generator,  and  each  was 
assessed  by  the  collector  under  paragraph  167  of  the  act.  As  an 
integral  part  of  each  machine  there  were  certain  articles  called  '*  gen- 
erator spiders,  generator  shafts,  pole  pieces,  and  pole  splines.*'  It  is 
claimed  that  these  articles  were  made  in  the  United  States  and 
exported  to  Canada,  there  used  in  the  manufacture  of  these  gener- 
ators, and  that  upon  the  importation  of  the  generators  such  parts 
were  entitled  to  free  entry  as  American  goods  returned  under  para- 
graph 404,  and  that  is  the  only  issue. 

When  the  case  came  on  for  hearing  before  the  Board  of  General 
Appraisers  it  was  stipulated  between  counsel  for  the  respective  parties 
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"  That  the  parts  claimed  to  be  of  American  manuf  actm-e  are  American 
goods  actually  exported,  but  they  are  so  incorporated  in  the  electric 
generators  that  their  identity  could  not  be  established  by  physical 
examination/' 

No  testimony  was  offered  by  either  party,  nor,  so  far  as  the  record 
discloses,  did  counsel  make  any  statement  before  the  board  as  to 
their  respective  claims  touching  the  classification  of  the  merchandise. 
The  material  part  of  the  protest  was  that  the  merchandise  was 
entitled  to  entry  free  of  duty  under  the  provisions  of  paragraph  404. 
The  collector  in  his  return  to  the  board  stated  that  he  had  assessed 
the  merchandise  under  pi^-ragraph  167,  and  that  it  had  been  returned 
by  the  appraiser  as  impossible  to  segregate  the  alleged  United  States 
manufactures.  The  appraiser's  answer  to  the  protest  was  to  the 
effect  that  the  importations  were  found  to  be  complete  electric  gen- 
erators, and  that  if  any  material  of  American  origin  was  employed  in 
the  manufacture  thereof  its  identity  was  lost  and  that  it  could  not 
be  segregated  for  classification  purposes. 

Thereupon  the  Board  of  General  Appraisers  foimd  that  the  regu- 
lations of  the  Secretary  of  the  Treasury  for  the  administration  of  the 
law  under  paragraph  404  had  been  complied  with;  that  by  the  stipu- 
lation the  identity  of  the  goods  had  been  established;  and  sustained 
the  claim  of  the  importer  that  as  to  the  parts  above  mentioned  they 
were  entitled  to  entry  free  of  duty. 

The  Government  in  its  brief  on  the  argument  of  this  appeal 
claims — 

(a)  That  the  importations  were  entireties  and  the  parts  thereof  were 
not  separable  for  tariff  purposes. 

(6)  That  if  the  machine  parts  above  referred  to  were  exported  from 
the  United  States  they  were  returned  advanced  in  value  and  improved 
in  condition. 

(c)  That  the  identity  of  the  articles  has  not  been  established 
before  either  the  collector  or  the  board. 

Importer  urges  that  the  stipulation  establishes  the  identity  of  the 
parts  that  are  claimed  to  be  of  American  origin  sufficiently  for  the 
purposes  of  this  case,  and  we  concur  in  that  view. 

The  Government,  however,  as  already  appears,  claims  that  these 
parts  were  returned  advanced  in  value  and  improved  in  condition. 
It  is  true  the  Board  of  General  Appraisers  made  no  specific  finding 
upon  that  phase  of  the  case,  but  in  order  to  sustain  the  protest  it 
must  have  found  or  assumed  that  these  machine  parts  had  not  been 
advanced  in  value  or  improved  in  condition,  to  use  the  language  of 
the  statute,  ''by  any  process  of  manufacture  or  other  means." 

This  implied  finding  is  specifically  challenged  by  the  Government 
in  its  assignment  of  errors. 
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Under  paragraph  404  it  is  incumbent  upon  the  importer  to  estab- 
lish that  these  machine  parts  when  returned  had  not  been  advanced 
in  value  or  improved  in  condition,  or,  what  would  be  the  equivalent, 
that  the  value  was  no  greater  and  the  condition  no  better  than  when 
exported  from  the  United  States. 

While  proof  of  identity  may  be  made  under  general  regulations  to 
be  prescribed  by  the  Secretary  of  the  Treasury  (or  agreed  to  as  by 
the  stipulation  in  this  case),  proof  of  value  or  condition,  imless 
waived,  must  be  made  in  the  same  manner  as  any  other  fact  which  an 
importer  is  called  upon  to  establish  by  substantive  evidence.  There 
is  nothing  here  to  show  the  cost  of  installing  these  various  machine 
parts  in  the  respective  generators,  or  whether  after  being  installed 
.they  were  of  no  greater  value  and  in  no  better  condition  than  when 
exported  from  the  United  States.  It  would  seem  reasonable  to  pre- 
sume, at  least  until  the  contrary  were  shown,  that  their  incorporation 
in  these  generators  advanced  their  value  or  improved  their  condition, 
or  both.  As  pointed  out  by  the  Government,  when  exported  they 
were  so  many  pieces  of  metal,  probably  useless  for  any  purpose  other 
than  that  for  which  they  were  designed,  while  as  imported  they  were 
in  position  to  serve  that  purpose.  They  were  working  parts  of  a 
complete  machine,  and  their  installation  so  that  they  could  perform 
their  predesigned  function  would  seem  to  constitute  an  improvement 
in  their  condition,  as  well  as  an  advance  in  their  value.  The  burden, 
however,  was^on  the  importer  to  show  that  there  had  been  neither  an 
advance  in  the  value  nor  an  improvement  in  the  condition  of  these 
parts  by  any  process  of  manufacture  or  other  means. 

We  think  the  importer  has  failed  to  discharge  this  burden. 

The  only  thing  that  relates  to  this  phase  of  the  case  is  an  ex  parte 
affidavit  contained  in  the  entry  papers  that  the  goods  were  the  pro- 
duction or  manufacture  of  the  United  States  and  were  returned  with- 
out having  been  advanced  in  value  or  improved  in  condition.  This 
affidavit,  however,  was  obviously  made  in  support  of  the  claim  for  a 
"conditionally  free  entry,"  as  that  term  is  employed  in  Chapter  VII 
of  the  Customs  Regulations  of  1915.  It  could  not,  if  challenged,  be 
conclusive  of  the  facts  alleged,  and  the  collector's  denial  of  free 
entry  puts  them  in  issue.  The  stipulation  has  established  that  the 
parts  claimed  to  be  of  American  manufacture  are  such  and  identifies 
them  for  the  purposes  of  this  case,  but  it  shows  nothing  as  to  their 
value  or  condition. 

In  this  view  of  the  case  it  becomes  unnecessarj'^  to  determine  any 
other  of  the  questions  argued. 

We  think  the  board,  upon  the  record  before  it,  should  have  sus- 
tained the  assessment  of  the  collector. 

The  judgment  of  the  Board  of  General  Appraisers  is  therefore 
reversed. 
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(T.  D.  38992.) 
Works  of  art — Parts  of  altar.    .  ^ 
Reardon  v.  United  States  (No.  2063). 

1.  Sculptures — Statuary. 

The  provision  of  paragraph  652,  tariff  act  of  1913,  for  "original ^sculptures  or 
statuary"  means  representations  of  natural  objects.  A  set  of  church  altars  (one 
main  and  two  side)  of  the  conventional  Gothic  type  is  not  embraced  within  it. 

2.  Articles  op  Utility — Church  Altars. 

The  provision  of  paragraph  652,  tariff  act  of  1913,  excluding  articles  of  utility 
from  the  operation  of  the  paragraph  excludes  church  altars,  since  they  are  articles 
of  utility. 

3.  "Works  of  Art." 

The  provision  of  paragraphs  376,  654,  and  655,  tariff  act  of  1913,  for  "works  of  art" 
refers  to  the  free  rather  tiian  the  dependent  fine  arts;  and  church  altars  are  not  within 
the  expression. 

4.  Church  Altars — Manufactures  of  Marble. 

A  set  of  marble  church  altars  (two  side  and  one  main)  of  the  conventional  Gothic 
type,  imported  in  a  knock-down  condition,  is  not  admissible  free  of  duty  as  "sculp- 
ture or  statuary"  imder  paragraph  652,  tariff  act  o(  1913,  or  as  "works  of  art"  under 
paragraph  654  or  655,  or  dutiable  as  "  works  of  art "  under  paragraph  376,  but  dutiable 
as  manufactures  of  marble  under  paragraph  98. 

United  States  Court  of  Customs  Appeals,  January  13,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  836(1. (T.  D.  38465). 
[Affirmed.] 

Frank  L.  Lawrence  {J.  Wiseman  MacDonald,  William  P.  Bohmd,  and  Thomas  M. 
Lane  of  counsel)  for  appellant. 

William  W.  Hoppin,  Assistant  Attorney  Greneral  (John  /.  Mulvaneyj  specif 
attorney,  of  counsel),  for  the  United  States. 

[Oral  argument  October  28, 1921,  by  Mr.  Lane  and  Mr.  Hoppin.] 

Before  De  Vries,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 
The  issue  in  this  case  relates  to  the  tariff  status  of  certain  marbles 
which  were  imported  from  Italy  for  the  construction  of  an  altar  in  a 
Catholic  church  in  this  country. 

The  appellant  is  Father  Reardon,  who  at  the  time  now  in  ques- 
tion was  pastor  of  St.  Anthony's  church  located,  at  Long  Beach, 
Calif.  In  the  year  iai3  the  appellant  and  his  congregation  com- 
menced the  building  of  a  church  edifice  for  the  parish,  their  purpose 
of  course  contemplating  also  the  erection  of  an  altar  therein.  It  was 
desired  that  this  should  be  as  beautiful  and  imposing  as  possible,  and 
since  the  congregation  was  not  wealthy  the  pastor  sought  for  special 
donations  toward  the  cost  of  the  altar  before  deciding  upon  its  design 
and  expense.     He  succeeded  in  obtaining  a  pledge  from  one  parish- 
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ioner  of  $6,000,  from  another  $2,000,  and  $2,000  from  a  third.  It 
may  be  said  in  passing  that  the  donors  never  fully  paid  the  sums  so 
promised  by  them,  but  at  the  time  of  the  pledge  they  fully  intended 
to  do  so,  and  it  was  contemplated  that  the  amount  thereof  would 
be  sufficient  to  procure  an  acceptable  main  altar  and  two  side  altars 
for  the  new  church.  The  pastor  thereupon  procured  designs  from 
various  establishments  which  were  engaged  in  the  business  of  con- 
structing church  altars  in  this  country.  The  designs  were  drawn 
in  accordance  with  certain  suggestions  and  directions  which  the 
pastor  himself  furnished,  and  finally  a  design  submitted  by  the  E. 
Hackner  Co.,  of  La  Crosse,  Wis.,  was  accepted,  after  it  had  been 
somewhat  altered  to  suit  the  pastor's  wishes.  A  written  contract 
was  thereupon  entered  into  between  St.  Anthony's  congregation  and 
the  company  whereby  the  latter  agreed  to  furnish  for  the  congrega- 
tion a  main  altar  and  two  side  altars  according  to  the  accepted 
design,  to  be  composed  of  Italian  carrara  white  marble,  the  main 
altar  to  be  15  by  26  feet,  including  a  three-step  platform,  the  side 
altars  to  be  6  feet  6  inches  by  16  feet,  including  one  step  for  each 
platform,  no  statuary  however  to  be  included,  and  all  to  be  set  up 
by  competent  men  and  marble  setters  in  the  new  church  building. 
TTie  price  of  the  altars  in  full  was  to  be  $10,000  payable  in  stipulated 
installments;  and  it  was  a  term  of  the  contract  that  they  were  to  be 
''imported  free  of  duty." 

In  the  performance  of  this  contract  the  E.  Hackner  Co.  ordered 
the  marble  pieces  which  composed  the  present  importations.  They 
came  from  Mairtino  Barsanti  of  Pietrasanta,  Italy,  and  were  invoiced 
to  "Rev.  J.  A.  Reardon,  of  Long  Beach  (Calif.)  through  the  E. 
Hackner  Co.,  of  La  Crosse  (Wis.)."  Altogether  there  were  71  boxes 
of  marble  containing  many  hundreds  of  separate  pieces,  all  fitted  and 
prepared  to  enter  into  the  construction  of  the  three  altars  according 
to  the  terms  of  the  existing  contract.  It  may  be  noted  that  certain 
slight  alterations  in  dimensions  were  found  necessary  when  the 
altars  came  to  be  erected,  but  that  fact  bears  no  relation  to  the  present 
issue. 

The  importation  was  entered  by  Father  Reardon  at  the  port  of 
Los  Angeles;  the  entry  was  made  upon  the  invoice  above  mentioned 
with  a  claim  that  the  merchandise  should  be  admitted  free,  upon  the 
ground  that  it  was  imported  expressly  for  presentation  to  the  above- 
named  church.  Certain  certificates  in  support  of  this  claim  were 
filed  concurrently  with  the  entry,  and  subsequently  others  were  filed 
for  the  same  purpose. 

The  collector,  however,  denied  the  claim  for  free  entry  and  as- 
sessed duty  at  the  rate  of  45  per  cent  ad  valorem,  under  the  pro- 
vision for  articles  manufactured  of  marble  in  paragraph  98  of  the 
tariff  act  of  1913. 
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Thereupon  a  protest  Was  filed  by  Father  Reardon,  claiming  free 
entry  for  the  merchandise  imder  paragraphs  652;  654,  and  655, 
severally,  or  alternatively  an  assessment  thereon  of  only  16  per  cent 
ad  valorem  under  paragraph  376  of  the  act.  Copies  of  these  para- 
graphs appear  immediately  below. 

The  protest  was  submitted  upon  evidence  to  the  Board  of  General 
Appraisers,  who  overruled  it,  from  which  decision  the  protestant 
now  appeals. 

The  following  is  a  copy  of  the  relevant  parts  of  paragraph  98  under 
which  the  merchandise  was  assessed,  and  also  per  contra  of  para- 
graphs 652,  654,  and  655  of  the  free  list,  and  paragraph  376  of  the 
dutiable  hst,  upon  which  the  various  claims  of  the  protest  were 
founded: 

98.  Marble  *  ♦  *  wholly  or  partly  manufactured  into  monuments,  benches, 
vases,  and  other  articles,    *    *    *    45  per  centum  ad  valorem. 

376.  Works  of  art,  including  paintings  in  oil  or  water  colors,  pastels,  pen  and  ink 
drawings,  or  copies,  replicas,  or  reproductions  of  any  of  the  same,  statuary,  sculptures, 
or  copies,  replicas  or  reproductions  thereof,  and  etchings  and  engravings,  not  specially 
provided  for  in  this  section,  15  per  centum  ad  valorem. 

(Free  list.) 

652.  *  *  *  original  sculptures  or  statuary  *  *  *  ;  but  the  terms* 'sculpture" 
and  '^statuary"  as  used  in  this  paragraph  shall  be  understood  to  include  professional 
productions  of  sculptors  only,  whether  in  round  or  in  relief,  *  *  *  or  whether 
cut,  carved,  or  otherwise  wrought  by  hand  from  the  solid  block  or  mass  of  marble, 

*  *    *    made  as  the  professional  productions  of  sculptors  only;  and  the -words 

*  *    *    *' sculpture"  and  "statuary"  as  used  in  this  paragraph  riiall  not  be  under- 
stood to  include  any  articles  of  utility,  nor  such  as  are  made  wholly  or  in  part  by 

*  *    *    any  other  mechanical  process;    *    *    *. 

654.  Works  of  art  *  *  *  imported  in  good  faith  for  exhibition  at  a  fixed  place 
by  any  State  or  by  any  society  or  institution  established  for  the  encouragement  of 
the  arts,  science,  agriculture,  or  education  *  ♦  *  but  bond  shall  be  given  under 
such  rules  and  regulations  as  the  Secretary  of  the  Treasury  may  prescribe  for  the 
payment  of  lawful  duties  which  may  accrue  should  any  of  the  articles  aforesaid  be 
sold,  transferred,  or  used  contrary  to  this  provision    ♦    *    *. 

655.  Works  of  art,-  *  *  *  imported  expressly  for  presentation  to  an  incorporated 
religious  society  *  *  *  but  such  exemption  shall  be  subject  to  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe. 

It  thus  appears  that  the  merchandise  was  assessed  with  duty  at 
the  rate  of  45  per  cent  ad  valorem  as  manufactures  of  marble  under 
paragraph  98;  whereas  appellant  claims  free  entry  for  it  as  original 
sculptures  or  statuary  under  paragraph  652,  or  as  works  of  art 
imported  for  institutions  estabhshed  for  the  encouragement  of 
education  under  paragraph  654,  or  as  works  of  art  imported  expressly 
for  presentation  to  a  religious  society  under  paragraph  655;  and  in 
case  of  an  adverse  ruling  on  these  claims  appellant  contends  for  an 
assessment  of  only  15  per  cent  ad  valorem  upon  the  merchandise 
as  works  of  art  under  paragraph  376. 

As  above  stated,  the  present  importations  comprise  many  hundreds 
of  separate  pieces,  all  of  them  elaborated  and  prepared  to  serve  as 
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parts  in  the  erection  of  the  contemplated  altars.  It  will  be  observed, 
however,  that  both  the  collector  and  the  importer  have  treated  the 
importations  as  entireties  without  attempting  to  distingxiish  between 
the  separate  marbles  composing  them.  Accordingly,  in  the  invoice 
and  entry  the  merchandise  was  described  as  a  main  altar  and  two 
side  altars,  while  in  the  protest  they  were  described  simply  as  chiu-ch 
altars.  It  is  apparently  conceded  that  the  importations  contain 
substantially  all  of  the  marble  parts  required  for  setting  up  the  pro- 
posed altars,  although  the  contract  refers  also  to  other  materials  and 
brickwork,  masonry  work,  etc.,  which  necessarily  would  have  to  be 
supplied  in  this  country.  The  question  in  hand  accordingly  deals 
with  the  altars  as  entireties,  and  it  becomes  necessai;y,  therefore,  to 
inquire  how  far  these  may  answer  to  the  various  tariff  enumerations 
upon  which  the  protest  is  founded. 

The  first  claim  presented  by  the  protest  is  that  the  altars  respond 
to  the  description  of  ''original  sculp tiu*es  or  statuary"  within  para- 
graph 652,  wixerein  it  is  prescribed  that  those  terms  shall  be  under- 
stood to  include  professional  productions  of  sculptors  only,  whether 
in  round  or  in  relief,  or  whether  cut,  carved,  or  otherwise  wrought  by 
hand  from  the  solid  block  or  mass  of  marble,  made  as  the  professional 
productions  of  sculptors  only,  and  not  to  include  any  articles  of  utility 
nor  such  as  are  made  wholly  or  in  part  by  any  mechanical  process. 

The  Standard  Dictionary  (1916)  defines  statuary  to  be  statues, 
collectively  considered;  statues  are  defined  by  the  same  authority  as 
plastic  work  representing  a  human  or  animal  figure,  generally  in 
marble  or  bronze;  especially,  such  a  work,  nearly  life-size  or  larger,  as 
distinguished  from  statuette,  and  preserving  the  proportions  in  all 
directions  as  distinguished  from  relief.  The  same  dictionary  pri- 
marily defines  sculpture  as  the  art  of  fashioning  figures  out  of  stone 
or  other  solid  material  by  carving  or  chiseling,  or  of  modeling  them 
in  some  plastic  substance,  for  subsequent  reproduction  by  carving 
or  by  casting  as  in  bronze.  It  is  said,  furthermore,  to  be  that  free 
branch  of  the  fine  arts  that  imitates  natural  objects,  chiefly  the 
human  body,  by  representing  in  solid  form  their  true  proportions, 
either  in  all  three  dimensions  or  in  those  of  length  and  breadth  only. 
It  is  either  (1)  sculpture  proper,  where  the  proportions  of  all  three 
dimensions  are  reproduced,  or  relief,  where  that  of  thickness  or  depth 
is  relatively  reduced. 

The  foregoing  definitions  have  been  adopted  with  approval  by  this 
court  in  former  decisions  (see  United  States  v.  Olivetti  &  Co.,  7  Ct. 
Oust.  Appls.,  46;  T.  D.  36309,  and  cases  cited),  and  a  mere  reference 
to  them  seems  to  be  a  sufficient  answer  to  the  claim  that  the  altars 
are  either  sculptures  or  statuary.  A  photograph  of  the  main  altar 
and  a  print  of  the  two  side  altars  are  in  evidence  in  the  case.  From 
them  it  appears  that  the  altars  conform  to  the  conventional  type  of 
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gothic  church  altars,  with  a  table  surmounted  by  spires  and  crosses, 
with  panels,  tabernacles  and  columns,  and  decorated  with  scroll  and 
tracery  work  and  other  similar  ornamentation.  There  are  also  steps 
of  ordinary  construction  leading  up  to  the  altar  platform.  No  imita- 
tions or  representations  of  natural  objects  or  human  or  animal  fonns 
are  carved  upon  the  altars,  with  the  single  exception  of  a  lamb,  upon 
the  front  of  the  altar  table.  As  entireties  they  are  not  imitations  of 
any  distinctive  object  at  all,  but  are  quasi  architectural  edifices. 
Nor  are  they  ''in  round  or  relief,"  nor  **cut,  carved,  or  otherwise 
wrought  by  hand  from  the  solid  block  or  mass  of  marble,"  nor  can 
it  properly  be  said  that  altars  so  designed,  ordered,  and  constructed 
are  the  ''original"  and  "professional  productions  of  sculptors  only." 
It  is  claimed  that  Martino  Barsanti  is  a  professional  sculptor,  but  it 
must  be  remembered  that  the  design  for  these  altars  was  worked  out 
by  Father  Reardon  and  the  members  of  the  constructing  company, 
none  of  whom,  so  far  as  we  know,  claims  to  be  a  professional  sculptor. 
It  is  not  improper,  furthermore,  to  note  that  the  written  contract 
itself  expressly  stipulates  that  no  statuary  is  included  therein. 

Moreover,  we  think  that  the  altars  are  excluded  from  the  opera- 
tion of  paragraph  652,  because  of  the  proviso  that  the  words  "sculp- 
ture" and  "statuary"  as  used  therein  "shall  not  be  understood  to 
include  any  articles  of  utility."  It  is  of  course  well  known  that  the 
altars  of  a  Catholic  church  serve  an  all-important  use  and  function 
in  the  religious  observances  held  therein.  They  are  essential  parts 
of  the  church  equipment,  and  accordingly  they  possess  the  quality 
of  utility.  In  fact  that  quality  gives  the  present  articles  almost 
their  sole  value,  since  they  would  be  little  more  than  waste  stones  if 
removed  from  their  position  of  service  in  the  church.  Nor  are  they 
any  the  less  useful  as  altars  because  of  their  cost  and  their  beautiful 
and  artistic  adornment,  for  they  serve  their  religious  uses  none  the 
less  effectively  on  that  account.  In  that  particular  they  differ  in 
character  from  the  article  which  was  involved  in  United  States  v. 
Baumgarten  &  Co.  (2  Ct.  Cust.  Appls.,  321;  T.  D.  32052).  The 
vase  in  question  in  that  case  served  as  a  mere  foundation  for  the 
creative  work  which  was  imposed  upon  it  by  the  artist;  and  it  no 
longer  possessed  any  real  utility  for  the  ordinary  and  practical 
purposes  of  a  vase.  This  statement  applies  similarly  to  the  painted 
fans  involved  in  Tiffany  v.  United  States  (66  Fed.,  736),  and  to  the 
paintings  upon  wood,  as  imported,  in  White  v.  United  States  (113 
Fed.,  855). 

We  conclude  therefore  that  the  altars  were  not  entitled  to  free 
entry  as  sculptures  or  statuary  under  paragraph  652. 

The  protest  next  includes  a  claim  for  free  entry  of  the  merchandise 
under  paragraph  654  as  works  of  art  imported  in  good  faith  for 
exhibition  by  an  institution  established  for  the  encouragement  of 
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education;  also  a  claim  for  its  free  entry  under  paragraph  655  as 
works  of  art  imported  expressly  for  presentation  to  an  incorporated 
religious  society;  together  with  an  alternative  claim  for  its  assess- 
ment at  the  rate  of  15  per  cent  ad  valorem  imder  paragraph  376,  in 
event  the  foregoing  claims  for  free  entry  should  be  overruled  by  the 
court. 

It  will  at  once  be  noticed  that  the  importations  can  not  be  classi- 
fied under  any  of  the  three  paragraphs  last  cited,  unless  first  they 
be  held  to  be  "works  of  art"  within  the  purview  thereof.  The 
question  therefore  arises  whether  the  altars  answer  to  the  legislative 
description  of  works  of  art  within  the  paragraphs  thus  cited. 

It  may  be  difficult  to  formulate  an  exact  definition,  at  the  same 
time  comprehensive  and  exclusive,  of  the  term  "works  of  art." 
In  a  reported  case,  T.  D.  18625  (G.  A.  4023),  a  witness  is  quoted  as 
saying:  "It  is  difiicult  to  define  a  work  of  art,  or  say  just  where  a 
work  of  art  begins  and  where  it  ends.  In  a  large  sense,  everything 
from  the  conmionest  design  on  a  cheap  cast-iron  stove  to  the  frieze 
of  the  Parthenon  can  be  included  in  the  expression  '  work  of  art.' 
There  is  no  established  line.  Every  man  draws  his  own  line." 
On  the  other  hand,  the  Standard  Dictionary  (1916)  says: 

The  fine  arts  may  be  classed  in  general  as  (1)  the  frtt^  whose  object  is  to  create 
form  for  its  own  sake,  embracing  painting,  engraving,  sculpture,  music  and  poetry; 
and  (2)  the  dependenty  whose  object  is  to  create  form  that  shall  minister  to  some  utility, 
embracing  architecture,  landscape  gardening,  decoration,  ceramics,  glass  making, 
the  goldsmith's  art,  and  other  applications  of  the  principle  of  artistic  construction 
and  arrangement. 

We  think  that  for  tariff  purposes  the  definition  of  the  free  fine  arts 
above  quoted  comes  nearest  to  the  intent  with  which  Congress 
employed  the  phrase  in  question.  And  that  view  was  expressed  by 
this  court  by  Judge  Smith  in  United  States  v.  Olivetti  &  Co.  (7  Ct. 
Cust.  Appls.,  46,  48;  T.  D.  36309),  asfollows: 

Finding,  as  we  do,  that  the  font  is  not  sculpture,  the  next  question  which  arises  is, 
Can  it,  because  of  its  beauty  and  artistic  character,  be  classified  as  a  work  of  art  within 
the  meaning  of  paragraph  376?  We  think  not.  In  our  opinion,  the  expression 
"works  of  art"  as  used  in  376  was  not  designed  by  Congress  to  cover  the  whole 
range  of  the  beautiful  and  artistic,  but  only  those  productions  of  the  artists  which  are 
something  more  than  ornamental  or  decorative  and  which  may  be  properly  ranked 
as  examples  of  the  free  fine  arts,  or  possibly  that  class  only  of  the  fine  arts  imitatiye 
of  natural  objects  as  the  artist  sees  them,  and  appealing  to  the  emotions  through  the 
eye  alone.  The  potter,  the  glassmaker,  the  goldsmith,  the  weaver,  the  needlewoman, 
the  lacemaker,  the  woodworker,  the  jeweler,  all  produce  things  which  are  both  artistic 
and  beautiful.  It  can  hardly  be  seriously  contended,  however,  that  it  is  the  legisla- 
tive purpose  to  include  such  things,  beautiful  and  artistic  though  they  may  be,  in  a 
provimon  which,  as  shown  by  its  history  and  the  enumerations  therein  contained, 
was  intended  to  favor  that  particular  kind  of  art  of  which  painting  and  sculpture  are 
the  types.  See  Lazarus  v.  United  States  (2  Ct.  Cust.  Appls..  608,  509;  T.  D.  32347); 
United  States  v.  Downing  (6  Ct.  Cust.  Appls.,  545;  T.  D.  36197). 
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That  everything  artutic  and  beautiful  can  not  be  claaaed  as  fine  arts  was  well  estab- 
lished in  United  States  v.  Perry,  which  involved  the  classification  of  painted  glass 
windows  on  which  were  represented  by  artists  of  superior  merit  pictures  of  the  saints 
and  other  biblical  subjects.  In  that  case  it  was  held  by  the  Supreme  Court  that  the 
windows  were  not  paintings  and  that,  although  they  were  artistic  in  the  sense  that 
they  were  beautiful,  they  were  representative  of  the  decorative  and  industrial  rather 
than  of  the  fine  arts.-— United  States  v.  Perry  (146  U.  S..  71,  74). 

The  foregoing  observations  apply  directly  to  the  altars  now  in 
question.  It  is  true  that  they  were  artistically  designed  and  con- 
structed, but  their  adornment  belonged  to  the  decorative  and  indus- 
trial rather  than  the  fine  arts.  They  are  essentially  the  product  of 
builders  and  omamentalists  rather  than  artists,  for,  after  all,  they 
are  structures  of  church  equipment  for  use  in  religious  worship  and 
are  not  esthetic  objects  created  or  produced  by  artists  to  appeal  to 
the  emotions  through  the  eye  alone.  Such  objects  are  not  ''works  of 
art"  within  the  sense  of  the  statute.  In  reaching  this  conclusion  we 
have  not  overlooked  the  testimony  of  the  witnesses  Stone  and 
Anker,  nor  the  statement  of  the  exporter,  but  we  consider  the  char- 
acter of  the  merchandise  to  be  obvious. 

In  the  board's  decision  various  questions  were  passed  upon  in 
addition  to  those  just  considered.  One  of  these  related  to  certain 
testimony  which  had  been  taken  in  a  reappraisement  proceeding 
affecting  the  same  importation.  The  Government  sought  to  intro- 
duce the  record  of  this  testimony  in  the  present  case,  but  the  board 
refused  to  admit  it.  Furthermore  under  paragraph  654  the  board 
held  that  the  church  in  question  was  not  an  institution  ''established 
for  the  encouragement  of  *  *  *  education,"  and  that  the 
altars  had  not  been  imported  for  "exhibition"  therein,  within  the 
intent  of  the  paragraph;  the  board  also  found  that  the  bond  required 
by  the  paragraph  had  not  been  given  by  the  importer.  And  under 
paragraph  655  the  board  found  upon  the  testimony  that  the  altars 
had  not  been  "imported  for  presentation  to  *  *  *  an  incor- 
porated religious  society."  It  was  not  denied  that  the  church 
was  such  a  society  within  the  sense  of  the  statute,  but  it  was  held 
that  the  actual  importation  of  the  merchandise  was  effected  by  the 
E.  Hackner  Co.  for  the  purpose  of  performing  its  contract.  The 
board  held  also  that  the  regulations  established  by  the  department 
under  the  latter  paragraph  had  not  been  complied  with  by  the 
importer.  We  do  not  disagree  with  the  board  in  respect  to  any  of 
these  conclusions,  but  we  have  not  discussed  them  in  detail  since 
we  find  the  merchandise  to  be  foreign  to  the  primary  classifications 
relied  upon  in  the  protest. 

It  must  be  conceded  that  our  conclusion  in  this  case  is  incon- 
sistent with  several  former  decisions  of  other  courts,  notably  Morris 
European  &  American  Express  Co.  v.  United  States  (85  Fed.,  964), 
and  United  States  v.  Ecclesiastical  Art  Works  (139  Fed.,  798,  aflSrmed 
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142  Fed.,  1038);  and  other  authorities  cited  in  the  appellant's  brief. 
But  we  believe  that  it  is  sustained  by  United  States  v.  Halle  (6  Ct. 
Cust.  Appls.,  543;  T.  D.  36196);  United  States  v.  Downing  (6  id., 
545;  T.  D.  36197);  United  States  v.  Olivotti  (7  id.,  46;  T.  D.  36309), 
and  United  States  v.  Perry  (146  U.  S.,  71). 

In  accordance  with  the  views  above  presented  the  decision  of 
the  board  is  affirmed. 


(T.  D.  38993.) 

Special  agency  districts. 

Changiug  boundary  lines  and  creating  new  district. 

Treasury  Department,  January  SO^  1922. 
To  SpexAal  AgerUs  and  Others  Concerned: 

The  following  changes  are  hereby  made  in  special  agency  districts 
Nos.  6,  8,  and  10  for  the  purpose  of  creating  a  new  special  agency 
district  with  headquarters  at  New  Orleans,  La.,  which  will  be  known 
as  special  agency  district  No.  7. 

The  sixth  special  agency  district  is  hereby  modified  by  the 
separation  therefrom  of  the  States  of  Alabama,  Mississippi  and 
Louisiana;  the  eighth  special  agency  district  is  reduced  by  the 
separation  therefrom  of  customs  collection  districts  Nos.  21  and  22, 
and  the  tenth  special  agency  district  by  the  separation  therefrom 
of  the  State  of  Arkansas. 

The  territory  above  separated  from  the  several  special  agency 
districts  mentioned  is  hereby  constituted  seventh  special  agency 
district. 

This  change  will  be  effective  March  1,  1922. 

(100000-50.)  Elmer  Dover,  Assistant  Secretary, 


(T.  D.  38994— G.  A.  8498.) 
Automobile  hody  frames. 

Automobile  body  frames  composed  in  chief  value  of  wood,  imported  unlined  and 
untiinmied,  with  no  exposed  hardware,  and  without  floor  boards,  toe  boards,  instru- 
ment boards,  windshield  brackets,  top  irons  or  brackets,  and  otherwise  lacking 
necessary  parts  which  ordinarily  enter  into  and  go  to  make  up  complete  automobile 
bodies,  and  which  are  not  definitely,  uniformly,  and  generally  known  and  recog- 
nized throughout  the  trade  and  commerce  of  this  country  as  automobile  bodies,  are 
properly  dutiable  at  the  rate  of  15  per  cent  ad  valorem  under  paragraph  176,  tariff 
act  of  1913,  as  articles  composed  in  chief  value  of  wood;  rather  Uian  at  the  rate  of  45 
per  cent  ad  valorem  under  paragraph  119  of  said  act  as  automobile  bodies.  G.  A. 
8369  (T.  D.  38480)  cited  and  foUowed. 
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United  States  General  Appraisers,  New  York,  January  20,   1922. 

In  the  matter  of  protests  033509,  etc.,  of  John  V.  Carr  against  the  assessment  of  duty  by  the  collector  of 

customs  at  the  port  of  Detroit. 

[Reversed.] 

Comsiock  de  Washburn  (J.  Stuart  Tompkina  of  counsel)  for  the  importer. 
William  W.  Hoppin,  AsaiBtant  Attorney  General  {Harry  M.  FarreU,  Charles  2). 
Lafvrencey  and  Frank  P.  Wilson,  special  attorneys),  for  the  United  States. 

Before  Bpard  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

Fischer,  General  Appraiser:  The  merchandise  in  question  is 
entered  and  described  on  pro  forma  invoices  as  ''auto  body  less 
metal  parts."  It  was  advisorily  classified  by  the  local  appraiser  as 
''unfinished  automobile  body,"/and  duty  was  levied  thereon  at  the 
rate  of  45  per  cent  ad  valorem  under  the  specific  provision  in  para- 
graph 119  of  the  act  of  1913  for  "automobile  bodies."  It  is  claimed 
by  the  importer,  among  other  things,  that  said  articles  are  properly 
dutiable  at  the  rate  of  15  per  cent  ad  valorem  under  paragraph  176 
of  said  act  as  manufactures  composed  in  chief  value  of  wood. 

Inasmuch  as  it  is  mutually  conceded  that  wood  is  the  most  valuable 
component  in  said  articles,  the  sole  question  here  presented  for 
determination  b  whether  the  articles  as  imported  are  in  fact  auto- 
mobile bodies,  as  classified  by  the  collector. 

The  record  establishes  as  facts  that  the  merchandise  covered  by 
protests  933509  and  933620  in  its  imported  condition,  is  unlined  and 
untrimmed,  has  no  exposed  hardware,  floor  boards,  toe  boards, 
instrument  boards,  windshield  brackets,  top  irons  or  brackets,  and 
is  otherwise  minus  necessary  parts  which  enter  into  and  go  to  make 
up  complete  automobile  bodies,  within  the  trade  understanding  of 
the  term. 

It  further  appears  that  said  enumerated  protests  were  originally 
docketed  for  hearing  at  Detroit,  Mich.,  November  13,  1920,  at  which 
time  they  were  submitted  without  testimony,  for  decision,  on  the 
following  stipulation: 

It  is  stipulated  by  and  between  the  attorneys  for  the  importers  and  the  Assistant 
Attorney  General  for  the  United  States  that  the  merchandise  covered  by  the  protests 
above  named  is  of  the  same  character  as  that  which  was  the  subject  of  board's  decision 
of  July  27,  T.  D.  38480  (G.  A.  8369),  and  that  the  record  in  said  G.  A.  8369  may  h^ 
and  hereby  is  incorporated  as  part  of  the  record  in  these  protests;  and  said  protests 
are  submitted  for  decision  upon  the  decision  referred  to  and  the  record  thus  made. 

That  subsequently,  and  on  March  9,  1921,  counsel  for  the  Grovem- 
ment  formally  moved  that  said  submission  be  set  aside  on  the  ground 
of  newly  discovered  evidence,  which  motion  was  granted  and  the 
protests  restored  to  the  docket  for  further  hearing. 

That  on  April  15,  1921,  when  said  protests  were  again  regularly 
called  for  hearing  at  Detroit,  counsel  for  the  Government  made  the 
following  preliminary  statement:  "  I  have  agreed  that  the  record  may 
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be  consolidated  in  protests  933509,  933620  and  934038,"  whereupon, 
as  disclosed  by  the  record,  the  following  agreement  was  made  by 
and  between  counsel  for  the  interested  parties: 

Mr.  Tompkins.  It  is  the  wish  of  counsel  for  the  Government,  as  I  understand  it^ 
that  your  honor's  attention  be  directed  to  the  fact  as  to  the  particular  points  of  differ- 
ence between  the  merchandise  involved  in  the  two  earlier  protests,  which  was  stipu- 
lated to  be  of  the  same  kind  as  that  passed  on  by  the  board  in  T.  D.  38480  (G.  A.  8369)^ 
and  the  merchandise  involved  in  the  remaining  protest,  934038,  as  to  which  Mr. 
Fraser,  of  the  shipping  company,  when  this  case  was  called  at  Detroit  on  November 
13, 1920,  made  a  precise  statement  of  facts  as  to  the  difference  between  the  merchandise, 
auto  body  frames,  in  this  case  and  in  the  earlier  cases.  In  other  words,  they  had 
been,  as  I  understand,  further  advanced  in  manufacture  by  having  one  or  two  coats 
of  priming  paint  applied  and  by  having  the  upholstery  or  trimming  on  the  back  of  the 
front  seat  and  on  the  back  of  the  rear  seat.  Otherwise  the  merchandise  was  identical. 
I  ask  that  the  statement  of  Mr.  Fraser  which  appears  with  protest  934038  be  marked  as 
jMUt  of  the  official  record,  the  statement  made  November  13,  1920. 

General  Appraiser  Brown.  That  statement  appears  to  have  been  taken  after  Judge 
Waite  left  the  room,  after  the  hearing  last  November? 

Mr.  Tompkins.  Yes;  we  now  ask  that  it  be  formally  accepted  as  evidence  in  the 
case 

Mr.  Farrell.  No  objection. 

General  Appraiser  Brown.  So  ordered. 

Referring  to  the  merchandise  involved  in  the  decided  cases,  and 
differentiating  between  it  and  the  articles  involved  in  protest  934038^ 
Mr.  Fraser  testified  as  follows: 

Q.  Did  you  see  the  merchandise  in  that  case? — ^A.  Oh,  yes. 

Q.  Were  you  associated  with  the  firm  that  shipped  the  goods  in  that  case? — ^A.  Yes; 
we  are  the  shippers  of  both. 

Q.  What  are  they — chassis? — ^A.  Body  frames  of  metal  and  wood. 

Q.  And  the  goods  in  the  case  now  under  protest  you  say  are  practically  the  same? — 
A.  Metal  and  wood  with  the  addition  of  trimming  and  extra  painting,  but  not  com- 
plete. 

Q.  When  you  say  not  complete,  what  has  to  be  done  to  complete  them? — ^A.  There 
are  several  processes  they  go  through.  They  have  to  be  rubbed  out,  coated  with  color 
and  varnish,  and  coated  with  finishing  varnish;  all  the  panels  and  doors  have  to  be 
put  in  inside. 

Q.  Now,  tell  me  exactly  what  had  been  done  to  the  bodies  in  this  case  which  had 
not  been  done  to  the  bodies  in  the  decided  case. — ^A.  That  does  not  exactly  describe 
them.    These  are  body  frames. 

Q.  Did  that  additional  painting  and  trimming  bring  them  into  the  category  of 
what  you  call  an  automobile  body? — ^A:  No. 

Q.  Aside  from  the  coat  of  paint  and  rubbing  down  and  trimming  with  fibroid  had 
anything  been  done  to  the  articles  covered  by  this  protest  that  had  not  been  done  to 
the  articles  in  the  decided  case? — ^A.  Nothing  further. 

Mr.  Tompkins.  Do  you  agree  with  us,  Mr.  Blum,  that  these  bodies  have  been 
advanced  over  those  in  the  decided  case  only  by  those  two  processes  of  painting  and 
two  processes  of  rubbing  down,  and  the  back  of  the  front  seat  and  the  back  of  the  rear 
seat  had  been  upholstered?  , 

Examiner  Blum.  Yes;  I  agree  to  that. 
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Among  the  witnesses  who  appeared  herein  was  a  Mr.  Soule,  who 
was  also  a  witness  in  the  decided  case.  Concerning  the  particular 
merchandise  covered  by  protest  934038  and  that  involved  in  the 
decided  case,  he  testified: 

Q.  Now,  bearing  in  mind  the  difference  between  the  merchandise  covered  by  the 
latter  protest  934038  and  that  involved  in  the  earlier  case  933021  in  which  you  testified, 
and  also  the  statements  which  you  made  in  the  earlier  case,  tell  us  whether  the  testi- 
mony  which  you  gave  with  reference  to  the  merchandise  in  the  earlier  case  does  or 
does  not  apply  in  all  particulars  to  the  merchandise  involved  in  this  later  protest 
934038.— A.  It  does. 

Q.  Mention  the  parts  which  you  include  in  the  term  body. — ^A.  The  framework,  the 
paneling,  the  upholstering,  the  floor  boards,  toe  boards,  foot  rests,  robe  roll,  carpets, 
top,  wind  shield. 

Q.  And  when  automobile  bodies  are  shipped  out  from  your  plant  on  orders  they  are 
not  from  your  parts  catalogue,  they  are  all  ready  to  be  put  right  on  the  chassis,  is 
that  correct? — A.  All  ready  to  mount  on  the  chassis. 

Q.  It  needs  nothing  more  than  bolting  these  di£ferent  appliances  that  hold  the 
body  to  the  chassis?— A.  That  is  all. 
By  Mr.  Tompkins: 

Q.  I  think  in  answer  to  one  or  two  questions  of  counsel  you  referred  possibly  inad- 
vertently to  the  merchandise  involved  in  protests  934038  and  933509  as  bodies.  Is 
there  any  correction  you  wish  to  make  in  that  respect? — A.  Body  frames,  skeleton 
to  the  bodies;  they  are  not  bodies.  The  merchandise  covered  by  the  protests  was  not 
bodies  in  the  condition  it  is  imported. 

Q.  You  do  not  then  wish  to  amend  your  testimony  as  originally  given  that  the  term 
automobile  body  applies  only  to  the  finished  article? — A.  To  the  finished  article. 

Another  trade  witness,  Edward  V.  Rippingille,  amply  qualified 
on  the  subject  under  discussion,  testified  as  follows: 

Q.  Was  it  or  was  it  not  the  trade  practice  of  automobile  manufacturers  on  or  about 
October  3,  1913,  to  regard  and  sell  as  automobile  bodies  only  such  articles  as  were 
finished  or  complete  ready  to  be  bolted  on  to  the  chassis? — A.  Automobile  manufac- 
turers sell  bodies  which  are  complete  and  suitable  for  the  purchaser  to  use  as  a  body. 

Q.  You  would  say  that  was  the  general  practice  in  the  trade  prior  to  1913,  and  it  is 
to-day? — ^A.  Absolutely.  I  can  not  conceive  of  any  condition  where  an  automobile 
manufacturer  would  want  to  Bell  a  body  that  is  not  complete. 

Q.  What  do  you  understand  by  the  term  "body  in  the  white?'* — ^A.  A  body  in  the 
course  of  construction,  constructed  to  a  point  where  the  succeeding  operations  neces- 
sary to  finish  it  would  not  interfere  with  it.  For  example,  it  would  be  impossible  to 
paint  a  body  completely  after  it  was  trimmed,  therefore  the  trimming  must  be  left 
off.  It  is  processed.  I  would  estimate  25  to  30  per  cent  of  the  total  process  to  bring 
that  body  up  to  the  point  where  it  is  the  passenj^er-carrying  part  of  an  automobile. 

Q.  Is  body  in  process  another  name  for  body  in  white? — A.  Absolutely. 

Q.  Would  you  say  articles  like  these  in  question  which  according  to  the  evidence 
were  imported  without  any  floor  boards,  \vithout  any  toe  boards,  and  with  many  of 
the  metal  parts  laxiking,  had  advanced  in  manufacture  sufficiently  to  be  termed  even 
bodies  in  white? — A.  Bodies  in  the  white  is  a  very  broad  term.  I  could  not  answer 
the  question  unless  I  saw  them.  Speaking  from  my  experience  in  the  Hudson  Motor 
Co.  they  would  not  be  complete  bodies  in  the  white. 
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Q.  In  what  respect? — A.  The  floor  boards  and  toe  boards  and  parts  of  the  wooa 
work  of  the  body. 

Q.  The  floor  boards  are  really  then  essential  parts  of  the  article  which  you  term 
body  in  the  white? — ^A.  Yes,  in  my  experience. 

Q.  What  would  you  call  this  merchandise  where  the  floor  boards  were  lacking? — 
A.  A  body  in  the  process  of  construction. 

Another  witness,  David  Oviatt,  efficiency  engineer  with  the 
Buick  Motor  Co.,  which  has  12  branch  offices  besides  a  main  office, 
in  answer  to  the  question  what  he  understood  by  the  term  auto- 
mobile body  replied:  "Well,  an  automobile  body  I  understand  to 
be  the  body  complete,  painting,  trimming  and  hardware  and  every- 
thing." 

Q.  Would  you  say  that  was  the  understanding  which  prevailed  in  the  trade  so  far 
as  you  know  prior  to  October  3,  1913? — A.  Yes,  so  far  as  my  knowledge  of  the  situ- 
ation is  concerned. 

L.  D.  Crusol,  a  Government  witness,  testified: 

Q.  If  in  a  given  lot  of  merchandise,  as  in  the  case  of  these  importations,  there  were 
the  floor  boards,  toe  boards,  and  various  parts  of  the  hardware  pertaining  to  framework 
misBing,  it  would  be  fairly  accurate,  would  it  not,  to  say  that  such  articles  were  in 
the  nature  of  bodies  in  process  as  distinguished  from  automobile  bodies? — ^A.  I 
would  say  it  would  be  a  body  in  process  to  an  automobile  manufacturer. 

George  W.  McNair,  another  Government  witness,  testified  that  his 
plant  turned  out  very  few  bodies  in  the  white,  and  that  he  sold  gen- 
erally his  product  to  private  owners. 

Q.  I  am  referring  to  the  product  which  you  sell  as  an  automobile  body  generally 
to  your  trade,  that  is  to  say  to  private  owners  generally,  those  have  the  coll  or  instru- 
ment board  on? — A.  As  a  rule. 

Q.  And  they  also  have  on  them  the  other  parts  which  I  have  mentioned  in  my 
previous  question? — A.  Yes.  , 

James  B.  Murphy  testified  that  for  18  years  he  has  been  engaged 
in  production  and  factory  efficiency  work  in  the  automobile  in- 
dustry, but  that  he  has  never  sold  automobiles  or  automobile  bodies; 
that  he  manufactured  both  the  finished  product  and  the  unfinished 
product;  that  he  had  heard  the  term  bodies  in  the  white  in  the  car- 
riage trade  but  never  in  the  automobile  industry;  that  said  term  is 
not  conunon  in  the  automobile  industry.     He  testified — 

Q.  Is  not  there  in  your  business,  as  well  as  in  the  automobile  manufacturing  indus- 
try, a  term  which  applies  to  bodies  in  process  or  bodies  in  the  white? — ^A.  Possibly; 
we  do  not  apply  it  at  our  factory. 

In  its  ruling  in  the  decided  case  (G.  A.  8369,  supra) — the  record  in 
which  has  been  incorporated  herein — this  board  said: 

The  inclusion  or  exclusion  of  these  articles  in  or  from  said  paragraph  is  made  by  the 
terms  thereof  dependent  entirely  upon  whether  or  not  the  proof  sufficiently  warrants 
a  finding  that,  as  commercially  known  and  recognized,  the  articles  in  question  are 
automobile  bodies,  or  at  least  have  reached  that  point  in  the  stage  of  mantifacture 
where  they  are  so  known  and  designated  in  the  trade.  We  do  not  believe  that  the 
96370— 22— VOL  41 4 
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present  record  warrants  us  in  making  an  affirmative  finding  to  that  effect.  Seven 
witnesses  appeared  herein  for  the  importers,  and  their  testimony  is  to  the  effect  that 
these  articles  are  merely  the  frames  of  automobile  bodies,  which  require  considerable 
further  manufacturing  processes  to  be  applied  thereto  before  the  trade  would  recog- 
nize or  accept  the  articles  as  automob^e  bodies. 

Now,  the  merchandise  covered  by  the  present  protests,  933509  and 
933620,  is  concededly  identical  in  character  with  that  involved  in  said 
ruling,  and  the  record  upon  which  the  board's  findings  were  based  has 
been  incorporated  as  part  of  the  record  herein.  The  alleged  newly 
discovered  evidence  upon  which  the  Government  relies  to  obtain  a 
different  classification  for  the  present  merchandise  falls  far  short  of 
being  sufficient  to  accomplish  that  result.  Even  as  to  the  merchan- 
dise covered  by  protest  934038 — ^which  is  admittedly  advanced  in 
condition  beyond  that  covered  by  the  other  two  enumerated  pro- 
tests— the  trade  testimony  at  best  raises  a  doubt,  which  doubt  we 
resolve  in  favor  of  the  importer.  In  other  words,  from  the  present 
record  as  thus  made  up  we  are  imable  to  make  a  positive  finding  that 
the  articles  here  under  protest  are  definitely,  uniformly,  and'generally 
known  throughout  the  trade  and  commerce  of  this  country  as  auto- 
mobile bodies. 

We  are  therefore  constrained  to  here  follow  our  previous  ruling  and 
hold  the  articles  imder  consideration  dutiable  at  the  rate  of  15  per 
cent  ad  valorem  under  paragraph  176  as  manufactures  composed  in 
chief  value  of  wood,  as  claimed  by  the  importer.  That  claim  in  each 
of  the  protests  is  therefore  sustained  and  the  decision  of  the  collector 
classifying  the  articles  under  paragraph  119  as  automobile  bodies  is 
in  each  instance,  reversed. 

(T.  D.  38995— G.  A.  8499.) 
Neckties  in  the  'piece. 

Woven  silk  fabrics,  with  fast  edges,  measuring  about  4^  inches  in  width  and  sev- 
eral yards  in  length,  and  adapted  and  used  solely  for  the  making  of  neckties  which 
are  definitely  indicated  by  a  **doup  edge"  produced  by  the  dropping  of  certain 
threads  in  the  process  of  weaving  at  regular  intervals  of  about  36  inches  throughout 
the  length  of  the  fabric,  and  also  by  the  introduction  of  colored  threads  on  either 
side  of  the  *'doup  edge"  which,  after  the  fabric  is  cut  at  the  "doup  edge"  into 
individual  neckties,  serve  to  ornament  and  to  prevent  the  ends  of  the  neckties  from 
unraveling,  are  properly  dutiable  as  silk  wearing  apparel,  partly  manufactured,  at 
the  rate  of  50  per  cent  ad  valorem  under  paragraph  317,  tariff  act  of  1913,  rather 
than  as  woven  silk  fabrics  in  the  piece  under  paragraph  318  of  said  act.  G.  A.  6116 
(T.  D.  26613)  cited  and  foUowed. 

United  States  General  Appraisers,  New  York,  January  20,  1922. 

In  the  matter  of  protest  93M91-62973  of  Wilson  Bros,  against  the  assessment  of  duty  by  the  collector  of  cus- 
toms at  the  port  of  Chicago. 
fAflSrmed.] 

Comstock  <k  Washburn  (/.  Sttuirt  Tompkins  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  (Harry  M.  Farrell,  special  attor- 
ney) for  the  United  States. 
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Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

Howell,  General  Appraiser:  The  goods  in  question  are  described 
in  the  invoice  as  ''Silk  bat  end  ties."  They  were  returned  by  the 
appraiser  as  silk  wearing  apparel,  partly  manufactured,  and  were 
assessed  for  duty  by  the  collector  at  the  rate  of  50  per  cent  ad  valorem 
imder  the  provision  in  paragraph  317,  tariff  act  of  1913,  for  "articles 
of  wearing  apparel  of  every  description,  *  *  *  made  up  or  manu- 
factured in  whole  or  in  part  by  the  tailor,  seamstress,  or  mariufac- 
turer;  *  *  *  composed  of  silk  or  of  which  silk  or  silk  and  india 
rubber  are  the  component  materials  of  chief  value."  The  import- 
ers claim  that  the  goods  are  properly  dutiable  at  the  rate  of  45  per 
cent  ad  valorem  as  woven  silk  fabrics  imder  paragraph  318  of  said 
act,  or  as  silk  ribbons,  bandings,  etcj.,  not  exceeding  12  inches  in 
width,  at  the  same  rate  under  the  provisions  of  paragraph  316  of 
said  act. 

The  goods  in  question  consist  of  a  woven  silk  fabric,  with  fast  edges, 
measuring  about  4}  inches  in  width  and  several  yards  in  length. 
Throughout  the  length  of  the  fabric,  at  regular  intervals  of  about 
36  inches,  there  is  what  is  called  a  "doup  edge,"  on  either  side  of 
which  colored  threads  have  been  introduced,  which  form  an  orna- 
mental design  about  three-eighths  of  an  inch  in  width  and  nmning 
across  the  width  of  the  fabric. 

It  appears  from  the  testimony  of  the  assistant  manager  of  the 
neckwear  department  of  the  importing  firm  that  the  goods  are 
imported  by  his  firm  for  the  sole  purpose  of  making  neckties,  and 
that  they  are  not  suitable  for  any  other  use;  that  in  separating  the 
fabric  into  pieces  for  individual  neckties  the  fabric  is  cut  at  the 
"doup  edge,"  and,  after  cutting,  the  colored  threads  serve  to  orna- 
ment and  to  prevent  the  ends  of  the  neckties  from  unraveling. 

Although  the  importers  admit  that  the  goods  are  adapted  and 
used  solely  for  the  making  of  neckties,  they  contend  that  in  their 
condition  as  imported  they  are  neither  neckties  nor  partly  made 
neckties,  but  rather  woven  fabrics  in  the  piece,  and  are  therefore 
not  dutiable  as  silk  wearing  apparel,  partly  manufactured. 

In  this  view  we  can  not  concur.  The  goods  unquestionably  have 
been  woven  in  the  piece,  but  in  the  process  of  their  fabrication  they 
have  been  manufactured  "in  part"  into  individual  neckties  which 
are  definitely  indicated  by  the  "doup  edge,"  which  is  produced  by 
the  dropping  of  certain  threads  in  the  process  of  weaving,  and  also 
by  the  introduction  of  colored  threads  on  either  side  of  the  "doup 
edge, "  which,  as  we  have  stated,  not  only  serve  an  ornamental  but 
also  a  utilitarian  purpose.  The  construction  of  the  fabric,  therefore, 
not  only  shows  that  the  goods  are  designed  and  adapted  for  use  in 
the  making  of  neckties  but  the  testimony  shows  that  that  is  the 
sole  use  for  which  they  are  suitable  and  adapted. 
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In  Kaskel's  case,  G.  A.  6116  (T.  D.  26613),  we  held  that  men's 
silk  scarfs  imported  in  pieces  of  various  lengths,  each  scarf  being 
definitely  indicated  by  the  absence  of  warp  and  filling  threads  at 
intervals  where  they  had  only  to  be  cut  to  separate  them  into  indi- 
vidual scarfs,  and  which  were  adapted  for  no  other  use  than  as  scarfs, 
were  dutiable  as  articles  of  wearing  apparel,  manufactured  in  part. 

Following  that  decision,  and  the  authorities  therein  cited,  we 
hold  that  the  goods  in  question  are  properly  dutiable  as  silk  wearing 
apparel,  partly  manufactured,  as  assessed.  Note  also  Sachs'  case, 
G.  A.  7460  (T.  D.  33406). 

The  protest  is  accordingly  overruled. 


(T.  D.  38996— G.  A.  8500.) 

Power  of  collector — Sufficiency  of  protest, 

1.  Section  2984,  Revised  Statutes,  Construed. 

Section  2984  of  the  Revised  Statutes  is  a  grant  of  power  to  the  Secretary  of  the 
Treasury  and  und*er  it  the  collector  has  no  power  or  authority  to  abate  or  refund 
duties  except  that  he  may  be  directed  by  the  Secretary  of  the  Treasury  to  do  so. 

2.  Sufficiency  of  Protest. 

A  protest  which  makes  no  claim  except  under  section  2984  of  the  Revised  Statutes 
is  not  sufficient  to  grant  an  importer  relief  under  provisions  of  law  not  therein 
claiined  or  referred  to. 

United  States  General  Appraisers,  New  York,  January  20,  1922. 

In  the  matter  of  protest  934081  of  Stone  &  Downer  Co.  against  the  assessment  of  duty  by  the  collector  of 

customs  at  the  port  of  Boston. 
[Affirmed.] 

Blodgetty  Jones,  Bumham  <k  Bingham  and  Waterhoiise  A  Lockett  {Jose-ph  F.  Lockett 
of  counsel)  for  the  importer. 

William  W.  Hoppin,  Assistant  Attorney  General  (Frank  P.  Wihon,  Charles  D. 
Lawrence,  and  John  J.  Mulvaney,  special  attorneys),  for  the  United  States. 

Before  Board  3  (Waite,  Hay,  and  Adamson,  General  Appraisers). 

Hay,  General  Appraiser:  On  or  about  April -29,  1919,  the  bark 
Professor  Kochj  navigating  the  Atlantic  Ocean,  was  by  stress  of  weather 
driven  onto  Scituate  Beach,  and  certain  merchandise,  to  wit,  packages 
of  mohair,  constituting  a  part  of  the  cargo,  were  alleged  to  have  been 
damaged.  The  protestant  made  claim  to  the  Secretary  of  the 
Treasury  under  the  provisions  of  section  2984  of  the  Revised  Statutes 
for  an  abatement  and  refund  of  the  duties  upon  said  damaged 
articles.     Section  2984  reads  as  follows: 

Sec.  2984.  The  Secretary  of  the  Treasury  is  hereby  authorized,  upon  production 
of  satisfactory  proof  to  him  of  the  actual  (industry)  (injury)  or  destruction,  in  whole 
or  in  part,  of  any  merchandise  by  accidental  fire  or  other  casualty,  while  the  same 
remained  in  the  custody  of  the  officers  of  the  customs  in  any  public  or  private  ware- 
house under  bond,  or  in  the  appraisers'  stores  undergoing  appraisal,  in  pursuance 
of  law  or  regulations  of  the  Treasury  Department,  or  while  in  transportation  under 
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bond  from  the  port  of  entry  to  any  other  port  in  the  United  States,  or  while  in  the 
custody  of  the  officers  of  the  customs  and  not  in  bond,  or  while  within  the  limits  of 
any  port  of  entry,  and  before  the  same  have  been  landed  under  the  supervision  of 
the  officers  of  the  customs,  to  abate  or  refund,  as  the  case  may  be,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriate  1,  the  amount  of  impost  duties  paid  or  accru- 
ing thereupon;  and  likewise  to  cancel  any  warehouse  bond  or  bonds,  or  enter  satis- 
faction thereon  in  whole  or  in  part,.as  the  case  may  be. 

A  somewhat  extensive  correspondence  occurred  between  the  parties 
in  interest  and  the  Secretary  of  the  Treasury,  all  of  which  has  been 
offered  and  received  in  evidence  in  this  case.  The  Secretary  of  the 
Treasury  denied  the  application  and  refused  to  abate  or  refund  the 
impost  duties  thereon. 

This  case  was  once  heretofore  before  this  board  submitted  solely 
upon  the  question  of  the  jiurisdiction  of  the  board  to  hear  and  try 
the  issues  presented.  The  board  held  that  it  had  such  jurisdiction, 
and  ordered  that  the  case  be  placed  upon  the  next  docket  at  Boston 
for  further  proceedings — Stone  &  Downer  Co.'s  case,  G.  A.  8379 
(T.  D.  38516).  It  came  up  for  trial  and  evidence  was  offered  and 
received,  consisting  of  the  correspondence  between  the  Treasury 
Department  and  the  importer  relative  to  the  application  for  an  abate- 
ment and  refund  of  duties,  and  the  testimony  of  witnesses  relative  to 
the  circumstances  of  the  accident  to  the  boat  and  the  damage  done 
to  the  merchandise,  including  some  testimony  of  a  more  or  less 
expert  nature  as  to  when  that  damage  was  sustained.  In  G.  A. 
8379,  supra,  we  said,  '^The  collector's  action  in  assessing  duty  and 
the  importer's  action  in  filing  a  protest  against  that  assessment 
bring  the  case  properly  before  this  board.'' 

The  first  question  that  presents  itself  in  the  case  now  at  bar  is, 
Could  the  collector  within  the  law  satisfy  the  protest  in  question  ? 
The  second  is,  Does  the  protest  raise  any  issue  growing  out  of  which 
this  board  could  grant  the  relief  as  requested  ?  The  protest  reads  as 
follows: 

We  hereby  protest  against  your  liquidation  and  assessment  of  duties  on  our  entry 
of  562, bales  of  mohair  marked  and  numbered  as  follows: 


Marks. 

Numbers. 

Number 
of  bales. 

W.  K.8 

1-259,161 

1-61 

260 

B.  A.  8 ;;;'  ;*' 

61 

H.  W.  H 

1-10 

10 

12-lg4 

173 

L.  L.B 

221-250 

1-28 

30 
28 

Total 

562 

1 

This  mohair  was  imported  in  the  bark  Professor  Koch,  which  arrived  May  5, 1919. 
The  date  of  entry  was  May  17,  1919.  The  entry  number  was  7289,  and  the  date  of 
liquidation  February  12,  1920. 
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The  grounds  of  our  objection  and  protest  are  that  we  are  entitled  under  section 
2984  of  the  Revised  Statutes  to  an  abatement  or  refund  of  the  duty  assessed  and  paid 
by  reason  of  actual  injury  and  destruction  of  the  mohair — 

First.  Because  such  injury  and  destruction  occurred  while  the  goods  were  within 
the  limits  of  a  port  of  entry  and  before  they  had  been  landed,  and 

Second.  Because  such  injury  and  destruction  occurred  while  the  goods  were  in  the 
custody  of  the  officers  of  the  customs  and  not  in  bond.  ^ 

We  claim  that  we  are  entitled  to  a  refund  or  rebate  on  the  grounds  above  stated 
and  that  the  duties  assessed  by  you  are  not  the  legal  duties  with  which  said  goods  are 
chargeable. 

It  will  be  seen  that  the  solitary  claim  of  the  protest  is  that  the 
collector  erred  in  the  assessment  and  hquidation  of  duties  upon  the 
ground  that  those  duties  could  not  be  legally  assessed  for  the  reason 
that  the  protestant  is  entitled  under  section  2984  to  the  abatement 
and  refund  of  the  duties  assessed  and  paid  by  reason  of  the  injury 
and  destruction  of  the  mohair.  The  remainder  of  the  protest  is 
simply  a  statement  identifying  the  merchandise  and  an  amplification 
of  the  claim  under  section  2984.  There  is  no  other  claim  made  in 
the  protest. 

The  collector  is  given  no  discretionary  power  to  act  or  refuse  to  act 
by  section  2984.  That  is  a  grant  of  power  to  the  Secretary  of  the 
IVeasury,  and  any  claim  under  that  section  of  the  law  must  be 
addressed  to  the  Secretary,  and  the  Secretary  is  authorized  by  the 
law  to  abate  and  refund  the  duti^  ''upon  the  production  of  satisfac- 
tory proof  to  him''  of  certain  conditions  named  in  the  law.  The 
collector,  therefore,  can  only  abate  and  refund  the  duties  under  the 
provisions  of  section  2984  if  the  Secretary  authorizes  it,  and  the 
Secretary  before  authorizing  it  must  have  had  produced  to  him 
satisfactory  proof.  In  the  case  at  bar  the  Secretary  evidently  did 
not  have  produced  proof  satisfactory  to  him,  as  he  did  not  authorize 
the  collector  to  abate  or  refund  the  duty.  The  Secretary  not  having 
authorized  it,  the  collector  had  no  power  under  this  provision  of  the 
law  to  abate  or  refund  the  duties.  It  is  scarcely  necessary  in  the 
case  at  bar  to  go  into  the  question  as  to  whether  or  not  the  Secretary's 
action  under  section  2984  is  subject  to  review  by  the  courts,  for  even 
if  it  is,  it  is  not  subject  to  review  in  a  proceeding  of  this  character. 
The  collector  is  given  no  power  to  abate,  refund,  or  remit  duties  under 
section  2984.  This  proceeding  is  one  which  reviews  the  action  of 
the  collector  only.  No  claim  is  made  by  the  importer  that  he  is 
entitled  to  a  remission  of  duties  under  other  provisions  of  law,  and 
imder  section  2984  the  collector  could  not,  unless  authorized  by  the 
Seci:etary  of  the  Treasm^y,  abate,  refund,  or  remit  the  duties.  An 
elaborate  argument  is  made  to  show  that  this  board  has  power  to 
reach  beyond  the  action  of  the  collector  to  that  of  the  Secretary  of 
the  Treasury.  This,  we  think,  is  not  sound.  Under  the  decided 
weight  of  authority  we  think  the  Secretary's  duties  under  section 
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2984  are  discretionary  and  not  merely  ministerial.  In  the  case  of 
the  School  of  Magnetic  Healing  v,  McAnnulty  (187  U.  S.,  94)  there 
are  some  expressions  used  by  the  court  out  of  which  it  might  be 
contended  that  the  courts  have  power  upon  a  writ  of  injunction  to 
restrain  a  Cabinet  oflElcial  from  performing  a  discretionary  duty. 
We  do  not  think  the  decision  of  that  case  necessarily  carries  the  law 
that  far.  If  it  does,  it  is  in  conflict  with  a  long  line  of  authorities, 
conmiencing  with  Marbury  v.  Madison  (1  Cranch.,  137)  and  adhered 
to  with  great  unanimity  ever  since.  It  is  true  that  the  discussion  of 
the  learned  Chief  Justice  in  Marbury  v.  Madison  upon  the  question  of 
judicial  interference  with  the  discretionary  duties  of  administrative 
officicJs  was  to  some  extent  outside  the  issue  presented  by  the  case, 
but  many  cases  have  followed  it  in  which  the  doctrine  of  law  therein 
so  ably  announced  by  Chief  Justice  Marshall  has  been  adhered  to. 
In  the  case  of  Decatur  v.  Paulding  (14  Pet.,  497)  Chief  Justice 
Marshall's  successor,  Chief  Justice  Taney,  in  an  extremely  carefully 
written  opinion  followed  the  dicta  of  Marbury  v.  Madison.  A  long 
line  of  authorities  could  be  cited  upon  this  subject.  Justice  Bradley 
in  reviewing  them  up  to  that  time  in  the  case  of  Dunlap  v.  Black 
(128  U.  S.,  40)  very  tersely  states  the  law. 

But,  as  stated  above,  if  the  action  of  the  Secretary  of  the  Treasury 
under  section  2984  is  not  such  a  discretionary  act  as  can  not  be 
reviewed  by  the  courts  it  must,  we  think,  under  well  settled  rules  of 
law  be  reviewed  in  a  proceeding  otherwise  than  through  a  protest ' 
against  the  action  of  the  collector  who  has  unquestionably  discharged 
his  duty  in  refusing  to  grant  the  protestant  relief  under  section  2984 
when  not  directed  by  the  Secretary  of  the  Treasury  to  do  so.  Mills  & 
Gibb's  case,  G.  A.  7893  (T.  D.  36347),  is,  we  think,  directly  in  point 
upon  this  proposition.  That  case  was  thereafter  afltened  by  the 
Court  of  Customs  Appeals. 

There  may  be  some  claim,  although  it  has  not  been  urged  upon  us, 
certainly  not  with  any  degree  of  definiteness,  that  the  protest  is 
broad  enough  to  grant  relief  to  the  protestant  under  other  provisions 
of  law.  We  think  not.  The  protest  is  entirely  confined  to  a  claim 
under  section  2984.  No  other  provision  of  law  is  referred  to,  and  it  is 
a  well-settled  principle  that  all  merchandise  is  dutiable  unless  ex- 
empted therefrom  by  some  express  provision  of  law.  No  other 
claim  is  made  in  the  protest.— G.  A.  1105  (T.  D.  12333) ;  United  States 
V.  Knowles  (126  Fed.,  737;  T.D.  24922) ;  United  States  v.  Bayersdorfer 
(126  Fed.,  732;  T.  D.  24923);  and  the  decisions  in  the  following 
protests,  109930,  June  11,  1904;  200582,  October  13,  1906,  and 
276515,  May  20,  1908. 

The  protest  is  therefore,  for  the  reasons  herein  stated,  overruled. 
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(T.  D.  38997— G.  A.  8501.) 

Appraiser's  special  report  received  by  collector  more  than  SO  days  after 

protest  tva^  filed. 

The  collector  aasessed  duty  on  decorated  glass  bottles,  containers  of  perfumery, 
at  60  per  cent  ad  valorem  and  the  importer  protested  against  such  assessment,  claim- 
ing that  such  bottles  were  properly  dutiable  at  either  30  per  cent  ad  valorem  under 
paragraph  83  or  at  45  per  cent  ad  valorem  under  paragraph  84,  tariff  act  of  1913. 
When  the  protest  was  called  for  hearing  there  was  no  appearance  for  the  importer, 
and  it  was  therefore  .submitted  for  decision  on  the  official  record.  The  United 
States  appraiser,  specially  reporting  on  the  protest  at  the  request  of  the  collector, 
more  than  30  days  after  the  filing  of  the  protest,  stated  that  error  had  been  made 
in  his  original  return  and  that  the  bottles  should  have  been  returned  for  duty  at 
.  45  per  cent.  The  collector  in  transmitting  the  protest  to  the  Board  of  General 
Appraisers  signifies  that  he  adopts  the  appraiser's  special  report  and  evidences  a 
willingness  to  reliquidate  the  entry  accordingly  if  authorised  to  do  so  by.the  board. 

Held  (I)  That  notwithstanding  the  importer  did  not  appear  when  the  protest  was 
called  for  hearing  it  was  the  duty  of  the  Board  of  General  Appraisers  to  examine  the 
official  record  and  decide  the  issue  raised  by  the  protest. 

(2)  That  under  the  tariff  act  of  1913  and  the  existing  Treasury  Regulations  the 
collector  was  not  required  to  forward  the  protest  to  the  Board  of  General  Appraisers 
within  30  days  of  the  filing  thereof  with  the  collector,  although  the  jurisdiction  of 
that  officer  to  reliquidate  ceased  at  the  end  of  that  period. 

(3)  The  collector  in  adopting  the  appraiser's  special  report  made  it  his  own,  and 
the  assessing  officer  having  thus  confessed  that  he  made  error,  the  Board  of  General 
Appraisers  will  take  notice  of  such  fact  and  sustain  the  protest  claim  accordingly. 
G.  A.  8006  (T.  D.  36897);  G.  A.  7837  (T.  D.  36046);  National  Hat  Pin  Co.  v.  United 
States  (5  Ct.  Gust.  Appls.,  435,  T.  D.  34971);  Tower  Manufacturing  and  Novelty  Co. 
V.  United  States  (6  Ct.  Cust.  Appls.,  267,  T.  D.  35478),  and  United  States  v.  Coste 
(7  Ct.  Cust.  Appls.,  504)  cited. 

United  States  General  Appraisers,  New  York,  January  25,  1922. 

In  the  matter  of  protest  939993  of  Le  Benart  Import  (3o.  against  the  assessment  of  duty  by  the  coUector  of 
customs  at  the  port  of  New  York. 
•  [Reversed.] 

Importer  not  represented  by  counsel. 

WUliam  W,  Hoppin,  Assistant  Attorney  General,  for  the  United  States. 

Before  Board  1  (McClxlland,  Sullivan,  and  Brown,  General  Appraisere;  Sullivan, 

G.  A.,  dissenting). 

McClelland,  General  Appraiser:  The  merchandise,  the  classi- 
fication of  which  is  in  issue,  consists  of  decorated  glass  bottles,  con- 
tainers of  perfumery.  The  appraiser  returned  these  bottles  for 
duty  at  the  rate  of  60  per  cent  ad  valorem  under  the  provisions  of 
paragraph  48  of  the  tariflF  act  of  1913.  The  protest  makes  alterna- 
tive clainas  for  duty  at  30  per  cent  under  paragraph  83  or  at  45  per 
cent  imder  paragraph  84  of  the  same  act. 

When  the  case  was  called  for  hearing  there  was  no  appearance  for 
the  protestant  and  it  was  accordingly  so  noted.  Of  course  the 
onus  was  on  protestant  to  not  only  sustain  by  evidence  its  claim 
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but  in  addition  to  show  that  the  collector's  assessment  was  erroneous* 
Nevertheless,  although  no  such  effort  was  made,  if  it  appears  from 
the  official  papers  transmitted  by  the  collector  that  an  error  was 
made  in  classification,  and  that  one  of  the  claims  made  by  prot- 
ectant is  well  founded  and  should  be  sustained,  it  is  clearly  the 
duty  of  the  board  to  so  decide. 

It  has  been  repeatedly  held  that  the  primary  functions  of  a  pro- 
test are  to  direct  the  attention  of  the  collector  to  the  fact  that  the 
protestant  claims  that  an  error  in  classification  has  been  made, 
and  point  the  collector  to  the  provision  of  the  statute  under  which 
it  is  claimed  classification  should  have  been  made.  See  6.  A.  8006 
(T.  D.  36897)  and  cases  therein  cited. 

There  are  certain  facts  in  the  procedure  of  appraisement  and 
classification  of  merchandise,  the  liquidation  of  the  entries  covering 
the  same,  and  protests  against  such  liquidations  with  which  we  can 
not  help  being  familiar  and  of  which  we  can  not  fail  to  take  judicial 
notice.  Those  pertinent  to  the  consideration  of  this  case  may  be 
enumerated  as  follows: 

(1)  Notwithstanding  that  the  statutes  only  impose  upon  United 
States  appraisers  the  duty  of  finding  the  foreign  market  value  of 
merchandise  as  a  basis  for  the  assessment  of  duty  by  the  collector, 
it  has  been  the  practice  for  so  long  a  time  that  the  memory  of  man 
runneth  not  to  the  contrary  for  appraisers  in  making  return  of  in- 
voices to  the  collector  to  note  thereon  (as  was  done  on  the  invoice  in 
this  case),  in  addition  to  their  findings  of  value  (in  an  advisory  way), 
a  description  of  the  merchandise,  together  with  the  number  of  the 
paragraph  of  the  law  under  which  it  should  be  classified,  and  the 
rate  of  duty  to  which  it  should  be  subjected. 

(2)  That  for  an  equally  long  period  of  tune  collectors  have,  except 
in  very  remote  instances,  uniformly  followed  such  advisory  classifi- 
catidns  by  appraisers. 

(3)  That  upon  the  filing  of  a  protest  by  an  importer  against  the 
collector's  liquidation  of  an  entry,  such  protest  is,  in  the  regular 
course  of  business  in  the  collector's  office,  transmitted  to  the  ap- 
praiser for  a  special  report  thereon  (as  was  done  in  this  case). 

(4)  That  in  such  instances  as  an  appraiser  in  his  special  report  on 
a  protest  advises  the  collector  that  error  was  made  in  his  original 
return  on  the  invoice  and  indicates  what  the  return  should  have 
been,  such  advice  is  uniformly  followed  by  either  the  reliquidation  of 
the  entry  or  the  transmittal  of  the  protest  to  the  Board  of  General 
Appraisers  bearing  a  notation  that  such  protest  is  partly  valid  (as 
was  done  in  this  case)  and  that  the  collector  will  reliquidate  the 
entry  after  the  Board  of  General  Appraisers  has  made  its  decision  on 
all  claims. 
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Article  1120  of  the  existing  Customs  Regulations,  promulgated  by 
the  Secretary  of  the  Treasury  under  his  general  statutory  powers, 
defining  the  duties  of  an  appraiser,  contains  the  following: 

The  appraiser  also  describes  the  merchandise  in  his  return  of  examination  in  such 
terms  as  will  enable  the  collector  to  classify  the  same  for  duty,  and  reports  whether 
the  measurements  and  quantities  (except  of  such  goods  as  are  weighed,  gauged,  or 
measured  by  the  surveyor)  agree  with  the  invoice,  and  if  they  do  not  so  agree  he 
reports  the  correct  measurements  or  quantities. 

Everyone  at  all  familiar  with  customs  administration^  especially 
at  the  port  of  New  York,  knows  that  the  collector  seldom,  if  ever, 
sees  merchandise,  or  even  samples  thereof,  that  he  is  called  upon  to 
classify.  He  is  of  course  in  law  the  classifying  oflBicer,  but  he  is  in 
no  way  limited  in  seeking  advice  before  finally  acting,  and  who 
could  be  better  qualified  to  advise  than  the  appraiser,  whose  assist- 
ants are  specially  selected  because  of  their  technical  qualifications  to 
judge  of  the  character  and  composition  of  merchandise  passing  under 
their  supervision  ? 

After  receipt  of  this  protest  from  the  collector  the  appraiser  made 
report  thereon  as  follows: 

The  merchandise  in  question  consists  of  decorated  glass  bottles,  containers  for 
perfumery,  returned  for  duty  at  the  same  rate  as  their  contents,  namely,  60%  ad 
valorem  under  paragraph  48,  act  of  1913.  It  should  have  been  returned  for  duty  as 
decorated  glass  bottles,  filled  or  unfilled,  whether  their  contents  be  dutiable  or  free, 
at  45%  ad  valorem  under  the  specific  provisions  of  paragraph  84.  Note  amended 
return. 

Of  course,  standing  by  itself,  just  as  it  came  from  the  appraiser, 
this  report  could  not  aflfect  the  collector's  liquidation,  but  there  was 
nowhere  any  restraint  upon  the  collector  from  adopting  as  his  own 
the  fact  stated  by  the  appraiser  that  an  error  in  classification  had 
been  made,  and  that  is  just  what  he  did  do  in  effect  as  evidenced  by 
the  indorsement  we  find  on  the  protest,  as  follows: 

Respectfully  referred  to  the  Board  of  U.  S.  General  Appraisers  for  decision. 

Duty  was  assessed  at  the  rate  applicable  in  the  present  tariS  to  imported  mer- 
chandise of  the  kind  described  in  the  entry  or  in  the  return  of  the  appraiser  on  the 
invoice. 

From  the  appraiser's  special  report  herewith  in  answer,  the  protest  appears  to  be 
partly  valid.  If  authorized  this  office  will  reliquidate  the  entry  accordingly  after 
your  board  has  made  its  decision  on  all  claims. 

The  protest  and  fee  were  received  within  statutory  time.  This 
precise  question  as  to  the  effect  of  the  appraiser's  special  report 
adopted  by  the  collector  was  passed  upon  in  the  Coste  case,  G.  A. 
7837  (T.  D.  36046),  where  the  majority  of  the  board  sustained  the 
importer's  claim  for  the  lower  rate  of  duty.  In  that  case  the  writer 
said  in  his  concurring  opinion  as  to  the  special  report: 

It  surely  would  not  be  gainsaid  that  if  the  collector,  instead  of  forwarding  the 
special  report  as  it  came  from  the  appraiser,  had  embodied  in  hia  letter  exactly  the 
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statementB  that  it  contains,  the  board  would  have  been  warranted  in  accepting  them 
as  being  sufficient  upon  which  to  base  a  finding  that  the  merchandise  in  question 
was  wool  fabric  of  which  silk  was  chief  value  and  reach  the  conclusion  that  duty 
should  have  been  assessed  thereon  at  the  rate  of  45  per  cent  under  paragraph  318  of 
the  tariff  act  of  1913,  as  claimed. 

The  board  held  in  that  case  that  the  rulings  of  the  Court  of  Customs 
Appeals  in  the  National  Hat  Pin  Co.  case  (5  Ct.  Cust.  Appls.,  435; 
T.  D.  34971)  and.  the  Tower  Manfr.  &  Novelty  Co.  case  (6  Ct.  Cust. 
Appls.,  267;  T.  D.  35478)  were  not  controlling  because  of  the  changes 
in  the  administrative  provisions  of  the  tariflf  laws  since  the  regulation 
of  the  Treasury  Department  (1073)  making  it  mandatory  for  the 
collector  to  transmit  to  the  Board  of  General  Appraisers  each  unsus- 
tained  protest  within  30  days  after  the  same  was  filed.  It.  is  true 
that  the  Coste  case  was  reversed  by  the  Court  of  Customs  Appeals, 
but  such  reversal,  the  court  record  shows,  was  on  the  merits  upon 
consent  and  did  not  affect  the  holding  of  the  board  as  to  the  influexice 
of  the  appraiser's  report  adopted  by  the  collector  as  his  own. 

The  collector  by  his  act  in  transmitting  this  protest  to  the  board 
conceded  that  his  jurisdiction  to  reliquidate  was  gone,  but  just  as 
plainly  he  accepted  and  made  his  own  the  facts  stated  in  the  special 
report  of  the  appraiser  which  was  in  effect  a  confession  on  the  part 
of  the  collector  that  an  error  had  been  made  in  classification,  and 
that  he  stood  ready,  if  authorized  in  a  decision  of  the  board,  to 
rectify  it.  The  collector  for  all  purposes  in  such  a  proceeding  as  this 
is  the  Government.  He  took  from  the  protestant  money  which, 
upon  his  own  statement,  he  was  not  authorized  under  the  law  to  do, 
and  now  signifies  a  willingness  to  refund  it.  It  would  not  seem  that 
there  was  anything  in  the  law  to  justify  the  defeat  of  his  purpose  on 
the  mere  technicality  that  the  appraiser's  special  report  was  received 
more  than  30  days  after  the  protest  was  filed. 

We  hold  that  the  merchandise  is  subject  to  duty  at  the  45  per  cent 
rate  under  paragraph  84,  and  the  protest  is  therefore  sustained  to 
that  extent. 

DISSENTING   OPINION. 

Sullivan,  General  Appraiser:  I  am  unable  to  concur  with  my 
associates  in  their  disposition  of  this  case.  The  rule  enunciated  by 
the  majority  opinion  in  my  judgment  is  subversive  of,  and  contrary 
to,  the  law  governing  the  jurisdiction,  and  the  introduction  of  testi- 
mony by  the  Board  of  General  Appraisers. 

The  n\erchandise  consists  of  bottles  filled  with  perfumery,  returned 
for  duty  at  the  same  rate  as  their  contents,  namely,  60  per  cent  ad 
valorem  under  paragraph  48,  act  of  1913. 

The  entry  was  liquidated  by  the  collector,  who  adopted  this 
advisory  classification  of  the  appraiser,  on  the  4th  of  May,  1921. 
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On  April  26,  1921,  prior  to  liquidation,  the  importer  made  the 

following  protest: 

New  York,  April  i6,  1991. 
Hon.  CoLLECTOE  OP  Customs,  Port  of  New  York, 
Sir:  We  hereby  protest  against  the  assessment  of  duty  on  entries  described  below. 
We  claim  that  the  glass  bottles,  covered  by  invoice  and  entry  specified,  classified 
under  paragraph  48  at  60%  are  dutiable  at  45%  under  paragraph  84,  or  are  dutiable 
under  paragraph  83  at  30% . 
We  respectfully  request  reliquidation  and  refund  of  the  amount  exacted  in  excesR. 
S/3  Lafayette,  arrived  Aug.  5,  1920,  cases  231/3,  entry  #17409. 
Respectfully, 

LeBenart  Import  Co. 

This  protest  was  filed  in  the  New  York  Customhouse  on  May  10, 
1921,  six  days  subsequent  to  liquidation. 
Subsequently  the  appraiser  answered  the  protest  as  follows  : 

Appraiser's  Office,  Port  op  Xew  York, 

Julys,  1921. 
Protest  No.  5843.    Importer  Le  Benart  Import  Company, 
Invoice  No.  — .    Entry  No.  17409.     Date  Aug.  5/20. 

The  merchandise  in  question  consists  of  decorated  glass  bottles,  containers  for 
perfumery,  returned  for  duty  at  the  same  rate  as  their  contents,  namely,  60%  ad 
valorem  under  paragraph  48,  act  of  1913.  It  should  have  been  retiUTied  for  duty  aa 
decorated  glass  bottles,  filled  or  unfilled,  whether  their  contents  be  dutiable  or  free, 
ttt  45%  ad  valorem  under  the  specific  provisions  of  par.  84.  Note  amended  return. 
Respectfully, 

F.  J.  11.  Kracke,  Appraiser. 

This  amended  return,  I  understand,  is  the  following  notation  on 
the  invoice  in  red  ink: 

Dec.  Glass  bottles,  45%  Par.  84,  Val.  1155.45  fcs.  inch,  special  report  protest  5843. 

The  number  5843  is  evidently  the  collector's  number  on  the  protest 

in  question. 

The  collector  then  made  the  following  indorsement  on  the  protest 

and  forwarded  it  to  the  board  for  decision : 

July  19,  1921. 

Respectfully  referred  to  the  Board  of  U.  S.  General  Appraisers  for  decision. 

Duty  was  assessed  at  the  rate  applicable  in  the  present  tariff  to  imported  merchan- 
dise of  the  kind  described  in  the  entry  or  in  the  return  of  the  appraiser  on  the  invoice. 

From  the  appraiser's  special  report  herewith  in  answer,  the  protest  appears  to  be 
partly  valid.  If  authorized,  this  office  will  reliquidate  the  entry  accordingly  after 
your  board  has  made  its  decision  on  all  claims. 

The  protest  and  fee  were  received  within  statutory  time. 

Geo.  W.  Aldridoe,  Collector. 

When  the  cause  was  called  for  hearing  the  protestant  did  not 
appear. 

I  have  set  out  all  the  record  in  this  case.  It  presents  three  ques- 
tions: (1)  When  did  the  collector  act?  (2)  When  was  the  protest 
filed  ?  (3)  What  is  the  effect  of  an  appraiser's  report  made  after  the 
jurisdiction  of  the  collector  ceased  ? 

The  report  of  the  appraiser,  dated  July  5,  1921,  was  made  more 
than  30  days  after  the  liquidation  of  May  4,  1921,  and  at  a  time  when 
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the  protest  was  not  within  the  jurisdiction  of  the  collector.  It  was 
not  offered  in  evidence.  The  status  of  the  merchandise  as  to  the 
rate  and  amount  of  duty  became  complete  on  the  date  of  liquidation, 
to  wit,  May  4,  1921.  The  protestant  was  entitled  to  30  days  there- 
after within  which  to  file  a  protest.  The  protest,  while  dated  prior 
to  liquidation,  was  filed  subsequent  thereto,  viz,  May  10,  1921,  and 
the  prptest  and  protest  fee  were  received  within  30  days  after  liqui- 
dation. It  was  filed  in  time,  and  raised  a  question  as  to  the  proper 
action  of  the  collector. 

The  filing  of  a  protest  does  not  have  the  effect  of  changing  the 
classification  of  the  collector.  It  is  necessary  to  bring  to  the  board's 
attention  facts  overcoming  the  presmnption  of  correctness  attaching 
thereto.  The  special  report  of  the  appraiser,  or  answer  to  the  protest, 
filed  more  than  30  days  after  Uquidation,  and  after  the  filing  of  the 
protest  and  payment  of  the  protest  fees,  does  not  estabUsh  a  single 
fact  to  contravene  the  rate  and  amount  of  duty  as  ascertained  by 
the  collector  on  the  date  of  liquidation.  It  is  against  the  collector's 
action  the  protest  is  filed.  The  filing  of  the  protest  and  the  payment 
of  the  fee  ended  the  jurisdiction  of  the  collector.  The  appraiser's 
report,  filed  more  than  30  days  after  the  jurisdiction  of  the  collector 
ceased,  is  without  any  probative  effect  whatever.  Under  existing 
law  it  was  then  his  duty  to  forward  this  protest  to  the  Board  of 
General  Appraisers  for  action.  The  protest  was  held  by  the  collector 
until  July  19,  or  more  than  two  months  after  liquidation.  The  reten- 
tion of  the  protest  by  the  collector  did  not  extend  his  jurisdiction. 
It  was  to  all  intents  and  purposes  within  the  control  and  jurisdiction 
of  the  bofvrd.  It  would  not  be  contended  that  a  letter  written  by 
the  collector  after  the  board  had  jurisdiction  of  a  protest  would  have 
any  probative  effect. 

In  Francois  Coste's  case,  G.  A.  7837  (T.  D.  36046;  30  Treas.  Dec, 
15),  the  board  had  before  it  practically  the  question  now  involved. 
The  board,  by  a  majority  thereof,  held  the  appraiser's  report  made 
30  days  after  the  filing  of  the  protest  could  be  considered  notwith- 
standing it  was  not  offered  in  evidence.  That  case  was  appealed  to 
the  Court  of  Customs  Appeals  and  was  reversed  without  an  opinion 
being  filed.  The  writer  hereof  dissented  in  that  case,  and  refers  to 
his  dissenting  opinion  as  his  view  of  the  law  with  reference  to  an 
appraiser's  report. 

In  Marshall  Field  &  Co.'s  case,  G.  A.  8001  (T.  D.  36866;  31  Treas. 
Dec,  533),  Board  3  had  before  it  practically  the  issue  involved  in 
this  case,  and  it  there  said: 

The  finding  of  the  collector  was  that  the  goods  were  dutiable  under  paragraph  98, 
as  above  stated.  In  his  letter  of  transmittal  no  reference  whatever  is  made  to  the 
report  of  the  appraiser.    In  protest  767573  the  appraiser's  report  is  in  the  following 
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language  (which  is  a  fair  sample  of  the  report  in  all  the  cases  so  far  as  the  question  at 
issue  is  concerned) : 

The  merchandise  consists  of  sculptured  marble  benches  and  bowls.  In  view  of 
department's  construction  of  paragraph  376,  act  of  1913,  contained  in  T.  D.  33985 
and  T.  D.  3443$,  the  bowls  would  now  be  returned  for  duty  under  paragraph  376  at 
15  per  cent  ad  valorem.  The  benches  are  dutiable  at  45  per  cent  ad  valorem  under 
paragraph  98,  which  specially  provides  for  monuments,  benches,  and  vases. 

The  importers,  have  evidently  submitted  their  case  with  the  view  of  having  this 
suggestion  of  the  appraiser  followed  in  derogation  of  the  finding  of  the  collector. 
Had  it  been  referred  to  by  the  collector  in  his  report  to  the  board  as  having  been  con- 
sidered by  him,  as  was  the  case  in  Coste's  case.  G.  A.  7837  (T.  D.  36046),  we  do  not 
think  it  would  have  been  sufficient  upon  which  to  base  a  finding  contrary  to  the 
finding  of  the  collector.  In  our  view  it  has  no  force  whatever  to  determine  a  question 
of  fact,  and  can  not  be  considered  as  establishing  a  conclusion  of  law. 

It  will  be  noted  the  collector  did  not  adopt  the  report  of  the  ap- 
praiser as  he  did  in  the  Coste  case. 

In  Sears,  Roebuck  &  Co.'s  case,  G.  A.  7660  (T.  D.  34998;  27  Treas. 
Dec,  627);  Board  2  had  before  it  a  question  similar  to  that  involved 
in  this  case.  In  that  case  the  importers  submitted  their  case  upon 
the  report  of  the  appraiser  that  accompanied  the  protest  wheu 
transmitted  to  this  board.    The  report  provided  as  follows: 

The  merchandise  consists  of  photographic  camera  tripods  composed  of  brass,  classi- 
fied for  duty  at  20  per  cent  ad  valorem  under  paragraph  167,  act  of  1913.  This  cUun 
of  merchandise  is  now  returned  under  paragraph  380.  The  claim  of  the  protestant  i» 
well  founded. 

In  that  condition  of  the  record.  Board  2  held: 

Notwithstanding  the  positive  declaration  of  the  local  appraiser  that  ''the  claim  of 
the  protestant  is  well  founded,"  we  must  confess  that  we  are  utterly  unable  to  dis- 
cover anything  in  the  record  before  us  which  would  warrant  us  in  so  holding.  Neither 
do  we  for  a  moment  concede  that  any  apparent  conclusion  on  the  part  o(  an  appraiser 
with  respect  to  the  dutiable  classification  of  an  imported  article  bears  with  it  any 
sanction  of  law,  nor  that  it  is  even  entitled  to  be  credited  with  any  legal  effect  what- 
ever. So  far  as  the  classification  of  imported  merchandise  is  concerned,  such  a  decla- 
ration by  an  appraising  officer,  whose  sole  duty  under  the  statute  is  to  ascertain  and 
determine  the  value  of  such  merchandise,  must  be  deemed  to  be  absolutely  meaning- 
less, as  it  can  not  be  considered  as  a  finding  of  fact  nor  treated  as  a  conclusion  of  law. 
As  to  the  precise  status  to  be  given  such  apparent  conclusions  on  the  part  of  the  apprais- 
ing officers,  and  the  legal  weight  to  be  accorded  them  in  the  determination  of  the 
correct  dutiability  of  an  article  of  imported  merchandise,  see  the  recent  opinion  of 
the  United  States  Court  of  Customs  Appeals  in  the  case  of  the  National  Hat  Pin  Co.  v. 
United  States  (5  Ct.  Cust.  Appls.,  435;  T.  D.  34971). 

It  will  be  observed  from  these  citations  the  appraiser's  report  is  a 
mere  allegation,  and  unless  sustained  by  some  fact  does  not  have 
weight.  The  collector  may  or  may  not  act  thereon.  In  the  case  at 
bar  he  had  acted  long  prior  to  the  making  of  the  report.  He  acted 
on  May  4,  1921.  He  did  not  act  upon  the  special  report.  Therefore 
the  statement  on  the  back  of  the  protest  evidencing  his  classification 
on  the  date  of  liquidation  is  the  only  fact  that  can  be  considered 
by  the  board.    It  reads: 
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Duty  was  assessed  at  the  rate  applicable  in  the  present  tariff  to  imported  merchan- 
dise of  the  kind  described  in  the  entry  or  in  the  return  of  the  appraiser  on  the  invoice. 

By  that  statement  he  gave  evidence  of  his  classification  on  the 
date  of  liquidation,  May  4,  1921.  The  subsequent  memorandum  of 
the  collector,  in  yiew  of  the  fact  that  he  did  not  have  jurisdiction 
over  the  protest,  and  at  a  time  when  the  appraiser  did  not  have 
authority  to  advise  him,  is  wholly  useless  and  void. 

The  question  as  to  the  effect  to  be  given  to  an  appraiser's  report, 
if  made  within  time,  is  rather  a  serious  one.  It  is  a  pleading  upon 
which  the  Government  stands.  It  is  doubtful  if  it  has  any  probative 
effect.  If  it  has,  it  should  be  offered  in  evidence.  The  proper  and 
legitimate  way  is  to  establish  the  facts  set  out  in  the  report.  This 
can  be  accomplished  with  little  expense  or  trouble  to  either  party. 
It  is  Board  I's  prevailing  rule  that,  if  needed  to  sustain  the  con- 
tention of  the  protestant,  the  appraiser's  report  should  be  offered  in 
evidence.  This  is  a  salutary  position  to  take.  If  it  states  a  fact 
uncontroverted  it  has  weight;  if  it  does  not  state  a  fact  it  is  without 
weight.  If  it  states  a  fact,  and  is  controverted,  then  weight  is  to 
be  given  to  the  established  fact;  whether  it  sustains  or  opposes  the 
appraiser's  report  is  inmiaterial.  It  is  the  rate  and  amoimt  of  duty 
assessed  by  the  collector  that  must  be  overcome.  The  appraiser's 
action  does  not  carry  weight. 

What  is  the  primary  fimction  of  a  protest?  The  statute  states 
its  function.  The  importer  must,  if  he  wishes  to  challenge  the  rate 
and  amount  of  duty  chargeable  upon  imported  merchandise — 

File  a  protest  or  protests  in  writing  with  the  coUector,  setting  forth  therein  dis- 
tinctly and  specifically,  and  in  respect  to  each  entry  or  payment,  the  reasons  for  his 
objections  thereto. 

The  failure  to  file  a  protest,  even  though  the  rate  and  amount  of 
duty  are  wrong,  will  not  permit  action  against  the  Government  for 
the  recovery  of  the  tax  wrongfully  paid.  A  protest  is  a  prime 
necessity. 

The  statute  further  provides — 

Such  protest  shall  be  deemed  to  be  finally  abandoned  and  waived  unless  within 
thirty  days  from  the  date  of  filing  thereof  the  person  who  filed  such  notice  or  protest 
shall  have  deposited  with  the  collector  of  customs  a  fee  of  $1  with  respect  to  each 
protest. 

There  is  nothing  in  this  law  providing  for  a  period  within  which 
the  collector  may  examine  or  reexamine  his  own  ruling.  It  has  been 
the  custom  to  do  so,  but  I  prefer  to  be  guided  by  the  law  rather 
than  a  custom. 

Then  the  law  continues  in  specific  terms — 

Upon  such  payment  of  duties,  protest,  and  deposit  of  protest  fee,  the  collector  shall 
transmit  the  invoice  and  all  the  papers  and  exhibits  connected  therewith  to  the 
board  of  nine  general  appraisers,  for  due  assignment  and  determination  as  provided 
bylaw;    ♦    ♦    * 
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It  is  impossible  to  construe  this  language  in  any  way  except  as  it 
reads.  The  verb  used  is  ^^ shall  transmit;''  not  '^may  transmit." 
Unequivocally  the  collector  is  deprived  of  jurisdiction  upon  the  pay- 
ment of  the  protest  fee.  That  statute  can  not  be  destroyed  by 
regulation;  if  regulations  may  destroy  it,  what  is  the  necessity  of 
legislative  bodies?  "Upon  such  payment  of  *  *  *  protest  fee, 
the  collector  shdU  transmit  *  *  *  the  papers."  Therefore,  in 
my  opinion,  upon  the  filing  of  the  protest  and  the  payment  of  the  fee 
the  jurisdiction  of  the  collector  ceases  and  the  jurisdiction  of  the  board 
attaches. 

Would  it  be  held  competent  testimony,  after  the  board's  jurisdic- 
tion has  attached,  and  the  cause  is  ready  for  hearing,  if  a  letter  was 
received  from  the  collector  stating  he  believed  his  former  action  was 
wrong  and  asking  the  board  to  change  his  ruling  and  enter  a  judg- 
ment accordingly?  Certainly  not.  The  fact  may  be  proven.  If 
the  communication  of  the  collector  to  the  board  in  this  case,  made 
after  his  jurisdiction  ceased,  stating  he  believed  he  was  wrong,  is 
sufficient  to  cause  the  Board  of  General  Appraisers,  as  the  majority 
holds,  to  enter  a  finding  changing  the  classification  and  rate  of  duty, 
then  it  can  do  so  on  a  letter  written  by  the  collector  at  any  time  prior 
to  trial.     That  is  the  logical  conclusion  of  the  majority  holding. 

In  my  judgment  the  protest  should  be  overruled. 


(T.  D.  38998.) 
Common  carrier. 
Approval  of  common  carrier's  bond. 

Treasury  Department,  January  28,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carrier's  bond  of  the  Farmers  Grain  and  Shipping  Co., 
Devils  Lake,  N.  Dak.,  dated  December  22,  1921,  was  approved 
January  23,  1922,  and  has  been  filed  with  the  collector  of  customs  at 
Pembina,  N.  Dak. 

(109943.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  38999.) 

Amendment  of  article  438,  Customs  Regulations  of  1915. 

Grain  from  Canada  to  be  ground  and  returned. 

Treasury  Department,  February  4,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  department's  attention  has  been  called  to  the  danger  to  the 
revenue  if  permission  is  granted  to  Canadian  farmers  to  bring  Cana- 
dian grain  for  a  considerable  distance  across  the  border  to  mills  in 
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the  United  States  outside  the  limits  of  custonvs  ports  for  grinding 
and  return  under  the  act  of  January  9,  1883,  as  provided  for  in  article 
438  of  the  Customs  Regulations  of  1915. 

In  order  that  the  revenue  may  be  more  effectively  safeguarded  in 
respect  to  such  grain,  article  438  of  the  Customs  Kegulations  of  1915 
is  hereby  amended  by  adding  the  following: 

In  cases  where  the  mill  at  which  such  grain  is  to  be  ground  is  not  located  at  a  port 
of  entry,  a  deposit  of  the  duties  on  such  grain  shall  be  taken,  such  deposit  to  be  re- 
funded upon  receipt  of  the  sworn  statement  of  the  owner  of  the  mill  that  the  said 
grain  has  been  received  at  the  mill,  and  evidence  satisfactory  to  the  collectos  that 
the  product  of  the  grinding  thereof,  less  the  toll,  has  been  returned  to  Canada. 

(109940.)  Elmer  Dover,  Assistant  Secretary. 

(T.  D.  39000.) 
^  Foreign  currencies — Rates  of  exchange. 

Kates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27, 1921. 

Treasury  Department,  February  4, 19^3. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  cmrencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  January  13  to  January  26, 
1922,  both  inclusive,  is  published  for  the  information  of  collectors  of 
customs  and  others  concerned. 

(103512.)  Elmer  Dover,  Assistant  Secretary. 

Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff 
act  of  May  rr,  1921, 


PERIOD  JANUARY  13  TO   10,   1922,   INCLUSIVE. 

•4 

Country. 

1   Name  of  currency. 

Jan.  13. 

Jan.  14. 

Jan.  16. 

Jan.  17. 

Jan.  18. 

Jan.  19. 

£urope: 

Austria 

FoJgium  ... 

1 

..i  Krone 

..1 do 

I0.UUU333 
.0786 
.007242 
.016106 
.2000 

4.2327 
.01g4 
.0820 
.005363 
.0137 
.3683 
.001606 
.0137 
.1569 
.0003^ 
.0774 
.007992 
.01358 
.1497 
.2495 
.1941 
.008378 

la 000339 
.0788 
.00715 
.016413 
.1999 

4.2308 
.018686 
.0«22 
.005473 
.0438 
.3684 
.001625 
.0142 
.1564 
.000353 
.0778 
.008083 
.01382 
.1498 
.2495 
.1943 
.003447 

la  000336 
.0787 
.007158 
.016578 
.1998 

4.23 
.018643 
.0824 
.005414 
.0436 
.3682 
.001616 
.0441 
.1661 
.000347 
.0769 
.007958 
.0139 
.1498 
.2493 
.1942 
.003466 

10.000316 
.0783 
.007092 
.016822 
.1998 
4.2265 
.0187 
.0818 
.005311 
.0435 
.3678 
.001463 
.0437 
.1563 
.000342 
.0764 
.007883 
.01388 
.1498 
.2189 
.1942 
.003453 

1.000816 

.0780 

.007175 

.016803 

.1999 
4.2235 

.018714 

.0815 

.005147 

.0437 

.3671 

.001244 

.0435 

.1565 

.000344 

.0742 

.007775 

.01384 

.1496 

.2488 

.1942 

.003444 

10.000313 
.0783 

Bulgaria 

Czeclioslovakia. 

Denmark 

Enelftnd  . ..... 

.J  Lev 

.1  Krone 

J do 

.,  Pound  sterling 

..1  Maikka 

.   Franc 

.  Reichsmark 

^  [  T)ra<rhma 

.007042 
.  016919 
.2007 
4.2247 

Finland 

France 

Germany 

Greece 

.018586 
.0820 

.oaim 

.0437 

Holland 

Hungary 

Italy.... 

Norway 

Poland. 

J  Flonn  or  guilder..-.. 
.   Krone 

.3668 
.001278 

.1  Lira 

.0438 

.,  Krone 

.1572 

.000342 

Portugal 

.   Escuda 

.1  Leu 

.0730 
.00772 

J  Serbia 

.1  Dinar 

.0137 

Spain 

i  Sweden 

Switzerland .... 

.1  Peseta 

.1497 

1  Krona 

.2497 

.1  Franc 

.1945 

Yugoslavia 

.1  Krone 

.003422 
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Valua  of  foreign  ewrrendea,  etc, — ContiBued. 
PERIOD  JAKUABY  18  TO  19,  I9a2;  INCLUSIVE— Continued. 


Country. 

Name  of  currency. 

Jan.  13. 

Jan.  14. 

Jan.  16. 

Jan.  17. 

Jan.  18. 

Jan.  19. 

Asia: 

Hongkong  dollar.... 
Tael 

to.  5611 
.7450 
.6430 

ia5514 
.7459 
.5469 

•0.5563. 
.7463 
.5435 

•0.5524 

.7456 

.5413 


10.5507 
.7449 
.5423 

Sh<LTlQhfd 

Ohinftr ,. 

Mexican  doUar 

CHiefootael 

Do.. 

•0.8000 

Do 

1 

.7867 

Do... 

Shanghai  tael 

.7429 

Do 

Tienliintael 

.7000 

Do 

Hongkong  dollar. 

.5496 

Do '.  . 

Mexican  dollar 

;!;!.'.*!;. .1. .'...;. !.. 

.5888 

Do 

Tientson  or  Peiyang 

dollar. 
YiMiTi  dollar.  . .  ... 

.5529 

Do. . . 

.5529 

India '.'.'..'.'. 

Runee 

.2700 
.4768 
.4817 

.945625 
.996671 
.4853 
.943542 

.7588 
.1265 
.7242 

.2788 
.4769 
.4783 

.946719 
.906875 
.486825 
.9450 

.7580 
.1258 
.7247 

.2700 
.4762 
.4817 

.946004 
.006878 
.4868 
.944167 

.7579 
.1258      1 
.7247      ' 

.2782 
.4760 
.4783 

.945038 
.997085 
.4876 
.9439iB 

.7571 
.1259 
.7229 

.2781 
.4764 
.4800 

.9476 
.997085 
.487375 
.944375 

.7573 
.1251 
.7216 

.2771 

Japan .... 

Yen.?...::::;::::::: 

.4750 

Canada 

Cuba 

Dollar. 

.4817 

do 

Peso 

.948125 
.996878 

Mezioo 

do..^ 

.489625 

Dollar.... 

.946458 

•Sooth  America: 
Anmntina.  x     . 

Peso  (gold) 

.7614 

bSS^tv!.::::::: 

*f  IiTflis ... 

.1250 

Uruguay 

Peso 

.7220 

PERIOD  JANUARY  20  TO  26,  1022,  INCLUSIVB. 


Country. 


Name  of  cunency. 


Jan.  20. 


Jan.  21. 


Jan.  23. 


Jan.  24. 


Jan.  26. 


Jan.  26. 


Surope: 

Austria 

Belgium 

Bulgaria 

Csedioslovakia . 

Denmark 

England 

Finland 

Fiance 

Germany 

Greece 

Holland 

Hungary 

Italy 

Norway 

Poland 

Portugal 

Bumania 

Serbia 

Spain 

Sweden 

Switzerland 

Yugoslavia 


China... 
Do.. 
Do- 
Do.. 
Do.. 
Do.. 
Do-. 


]9[rone 00.000313 

Franc 0776 

Lev 007068 

Krone 017119 

do 2001 

Pound  sterling 4.2002 

Markka 018586 

Franc 0810 

Reictasmark 004948 

Drachma 0430 

Florin  or  guilder 8643 

Krone 001384 

Lira 0435 

Krone i567 

Polish  mark 000333 

Escuda 0721 

Leu 007626 

Dinar 01368 

Peseta 1490 

Krona 2493 

Franc 1943 

Krone 003410 


Do 

India 

Japan 

Singapore  (S.  8,)- 
North  America: 

Canada 

Cuba 

Mexico 

Newfoundland..., 
South  America: 

Argentina , 

Brazil 

Uruguay , 


Chefootael 

Hankow  tael 

Shanghai  tael 

Tientsin  tael , 

Hongkong  dollar.... 

Mexican  dollar 

Tientsin  or  Peiyang 
dollar. 

Yuan  dollar 

Rupee 

Yen 

Dollar 


....do.. 
Peso... 
....do.. 
Dollar. 


Peso  (gold). 

MUiels 

Peso 


I 


.7370 
.7883 
.5468 
.5388 
.5575 


.2758 
.4747 
.4817 

.047031 
.096462 
.480825 
.0450 

.7632 
.1252 
.7239 


10.000805 

.0777 
.0071 
.017707 
.1008 
4.2120 
.018543 
.0810 
.005007 
.0438 
.3637 
.001514 
.0438 
.1564 
.000308 
.0736 
.007585 
.0138 
.1492 
.2488 
.1941 
.00345 

.7775 
.7775 
.7311 
.7825 
.5451 
.5340 
.5526 

.5442 
.2770 
.4744 
.4792 

.047656 
.006462 
.489075 
.945833 

.7670 
.1248 
.7239 


•0.0008 
.0773 
.00695 
.018525 
.2001 
4.21 
.018686 
.0603 
.004806 
.0437 
.3630 
.001622 
.0437 
.1564 
.000299 
.0767 
.00746 
.01372 
.1493 
.2490 
.1942 
.003331 

.7700 
.7675 
.7245 
.7725 
.5467 
.5296 
.5508 

.5425 
.2770 
.4743 
.4800 

.948125  I 
.997085  ; 
.48796 
.945038  , 

.7743   j 

.1242 

.7250 


•a  000380 
.0778 
.006833 
.010713 
.2003 

4.2235 
.018614 
.0811 
.004607 
.0438 
.3640 
.001353 
.0438 
.1571 
.000205 
.0762 
.007404 
.01346 
.1407 
.2496 
.1946 
.003381 

.7788 
.7763 
.7334 
.7804 
.5475 
.5344 
.6521 

.6438 
.2778 
.4749 
.4800 

.950234 
.906878 
.4870 
.948438 

.7833 
.1245 
.7239 


•0.000267 
.0785 
.0070 
.018794 
.2006 
4.2267 
.018686 
.0818 
.004067 
.0439 
.3655 
.001328 
.0440 
.1572 
.000201 
.0760 
.007379 
.01323 
.1500 
.2501 
.1945 


.7702 
.7792 
.7357 
.7833 
.5484 
.5363 
.6508 

.6426 
.2764 
.4748 
.4750 

.949688 
.906878 
.4866 
.947708 

.7840 
.1250 
.7278 


•0.000277 
.0783 
.00606 
.OlOOOi 
.2004 
4.2282 
.018657 
.0816 
.00486ft 
.0439 
.8656 
.001307 
.0443 
.1671 
.00028ft 
.0762 
.00744ft 
.01314 
.1500 
.2500 
.1946 
.003275 

.7796 
.7796 
.7354 
.7838 
.5458 
.5375 
.6550 

.5467 
.2762 
.4756 
.4817 


.906878 
.48656^ 
.961042 


.7890 
.1255 
.7350 
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(T.  D.  39001.) 
DrawhacJc. 

SynopsiB  of  drawback  decisions  issued  between  January  9  and  February  4,  1922, 

inclusive. 

(A)  Alcohol. — ^Manufactured  by  the  Rossville  Co.,  of  Lawrenceburg, 
Ind.,  wholly  or  in  part  with  the  use  of  imported  duty-paid  molasses. 

Records  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  manufacturer,  dated  September  21,  1921,  and  at  the 
end  of  each  period  of  manufacture,  which  shall  not  exceed  one  month, 
there  shall  be  filed  a  certificate  of  manufacture  and  abstract  from 
manufacturing  records,  showing  for  the  period  the  quantity,  value 
and  identity  of  the  imported  duty-paid  molasses  used,  the  quantity 
and  value  of  the  alcohol  and  of  each  kind  of  bv-product  obtained, 
and  the  quantity  of  waste  resulting,  together  with  the  value  thereof, 
if  any. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less 
1  per  cent  thereof,  on  the  quantity  of  imported  molasses  used  in  the 
manufacture  of  the  exported  alcohol  as  shown  by  the  abstract  from 
the  manufacturing  record,  less  the  quantity  of  imported  material 
which  the  value,  if  any,  of  the  waste  will  replace,  the  duty  paid  on 
the  quantity  thus  determined  to  be  distributed  to  the  alcohol  and  by- 
products according  to  their  relative  values,  subject  to  the  limitations 
of  the  drawback  law  as  interpreted  by  the  department  in  T.  D. 
33809  of  October  25,  1913. 

Rate  effective  on  and  after  April  18,  1921. 

Sworn  statement  dated  September  21,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  January  24,  1922. 
(105410-9.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(B)  Fabrics  J  pUe. — ^Manufactured  by  the  Rossie  Velvet  Co.,  of 
New  York,  N.  Y.,  with  the  use  of  imported  yam,  either  dyed  or 
natural,  or  with  the  use  of  yam  imported  in  the  natural  state  and 
dyed  or  otherwise  processed  after  importation  by  manufacturers 
whose  products  are  covered  by  drawback  rates  now  existing  or 
hereafter  promulgated. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  December  20,  1921, 
showing,  in  the  case  of  each  lot  of  pile  fabric  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  of  finished  pile  fabric  obtained,  and 
the  quantity  and  identity  of  each  kind  of  imported  yam  appearing 
therein.  A  sworn  abstract  from  such  manuf actimng  record  shall  be 
filed  with  the  drawback  entry  or  certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  material  appearing  in 
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the  exported  pile  fabrics  as  shown  by  the  abstract  from  the  man- 
ufacturing record. 

Rate  effective  on  and  after  October  8,  1921. 

Sworn  statement  dated  December  20^  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  January  24,  1922. 
(95145-1.)     (Signed)  Elmeb  Dover,  Assistant  Secretary. 

(C)  Flour. — ^Manufactured  by  the  Sperry  Flour  Co.,  of  San  Fran- 
cisco, Calif.,  at  its  factory  at  Vallejo,  Calif.,  with  the  use  of  imported 
wheat. 

A  manufacturing  record  eh^H  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  December  7,  1921, 
showing,  in  the  case  of  each  lot  of  flour  manufactured  for  exportation 
with  benefit  of  drawback,  the  lot  number  and  date  of  manufacture 
thereof,  the  quantity,  value,  and  identity  of  the  imported  wheat 
used,  the  quantity  of  domestic  wheat  used,  if  any,  the  quantity  and 
value  of  the  flour  and  of  each  kind  of  by-product  obtained,  and  the 
quantity  of  waste  incurred,  together  with  its  value,  if  any.  A  sworn 
abstract  from  such  manufacturing  record  shall  be  filed  with  the  draw- 
back entry  or  certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  wheat  used  in  the  manufac- 
ture of  the  exported  flour  as  shown  by  the  abstract  from  the  manu- 
facturing record,  the  drawback  to  be  distributed  to  the  flour  and 
by-products  in  accordance  with  their  relative  values,  subject  to  the 
limitations  of  the  drawback  law  as  interpreted  by  the  department 
in  T.  D.  33809.  The  quantity  of  flour  and  by-products  which  may 
be  taken  as  a  basis  for  the  allowance  of  drawback  shall  be  reduced 
according  to  the  quantity  of  imported  material  which  the  value,  if 
any,  of  the  waste  will  replace. 

Rate  effective  on  and  after  October  29,  1921. 

Sworn  statement  dated  December  7,  1921,  transmitted  to  the 
collector  of  customs  at  San  Francisco,  Calif.,  on  January  11,  1921. 
(100284-11.)     (Signed)  Elmer  Dover,  AssistarU  Secretary. 

(D)  Hardener y  concrete;  ^^ Lapidolith.^^ — Manufactured  by  L.  Sonne- 
bom  Sons  (Inc.),  of  New  York,  N.  Y.,  at  its  factories  at  Belleville 
and  Nutley,  N.  J.,  with  the  use  of  imported  magnesium  fluorsilicate. 

A  manufacturing  record  shall  be  kept  in  the  manner  described 
in  the  sworn  statement  of  the  manufacturer  dated  December  21, 
1921,  showing,  in  the  case  of  each  lot  of  chemical  concrete  hardener 
manufactured  for  exportation  with  benefit  of  drawback,  the  lot 
number  and  date  of  manufacture  thereof,  the  quantity  and  identity 
of  the  imported  magnesium  fluorsilicate  used,  the  quantity  of  other 
material  used,  and  the  quantity  of  finished  product  obtained.    A\ 
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sworn  abstract  from  such  manufacturing  record  shall  be  filed  with 
the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  magnesium  fluorsilicate 
used  in  the  manufacture  of  the  exported  concrete  hardener  as  shown 
by  the  abstract  from  the  manufacturing  record. 

Rate  effective  on  and  after  August  13,  1921, 

Sworn  statement  dated  December  21,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  January  24,  1922. 
(109600.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(E)  Medicinal  preparation;  ''Pain  hiUer. "— T.  D.  35605  of  July  23, 
1915,  providing  for  the  payment  of  drawback  on  medicinal  prep- 
arations manufactured  by  the  Davis  &  Lawrence  Co.,  of  New 
York,  N.  Y.,  with  the  use  of  wholly  imported  or  wholly  domestic 
taxpaid  alcohol,  amended  to  provide  for  the  filing  with  the  draw- 
back entry  or  certificate  of  manufacture  of  an  abstract  from  the 
manufacturing  records,  showing,  as  to  each  lot  of  *'Pain  killer'' 
manufactured  for  exportation  with  benefit  of  drawback,  the  lot 
number  and  date  of  manufacture  thereof,  the  quantity  and  identity 
of  the  domestic  taxpaid  alcohol  or  imported  alcohol  used,  the  quantity 
of  finbhed  product  obtained  and  the  number  and  size  of  the  con- 
tainers in  which  packed. 

The  drawback  allowance  shall  not  exceed  the  tax,  or  the  duty 
less  1  per  cent,  paid  on  the  quantity  of  alcohol  used  in  the  manu- 
facture of  the  exported  ''Pain  killer"  as  shown  by  the  abstract 
from  the  manufacturing  record. 

Supplemental  sworn  statement  dated  December  15,  1921,  trans- 
mitted to  the  collector  of  customs  at  New  York,  N.  Y.,  on  January 
16,  1922.     (40852.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(F)  Paper,  carbon. — Manufactured  by  the  Old  Town  Ribbon  & 
Carbon  Co.  (Inc.),  of  New  York,  N.  Y.,  with  the  use  of  imported 
tissue  paper. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  January  4,  1922, 
showing,  in  the  case  of  each  lot  of  carbon  paper  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  number  of  sheets  of  carbon  paper  obtained, 
the  dimensions  and  weight  thereof,  the  number  of  sheets  to  the  pound, 
the  identity  of  the  imported  tissue  paper  used  and  the  quantity  of 
trimming  waste  incurred.  A  sworn  abstract  from  such  manufacturing 
record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  tissue  paper  appearing  in 
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the  exported  carbon  paper,  as  shown  by  the  abstract  from  the  manu- 
facturing record)  plus  the  quantity  of  trimming  waste  incurred  where 
the  quantity  of  such  waste  is  ascertained  and  recorded. 

Rate  effective  on  and  after  November  19,  1921. 

Sworn  statement  dated  January  4, 1922,  transmitted  to  the  collector 
of  customs  at  New  York,  N.  Y.,  on  February  3,  1922.  (101733-6.) 
(Signed)  Elmeb  Dover,  Assistant  Secretary. 

(G)  Stones^  semipredouSj  incrusted. — Imported  semiprecious  stones 
exported  by  the  Nathan  Hyman  Co.,  of  New  York,  after  having  been 
engraved  or  incrusted  with  various  designs. 

The  drawback  allowance  for  each  engraved  or  incrusted  stone  ex- 
ported shall  not  exceed  the  duty  paid,  less  1  per  cent  thereof,  on  one 
imported  semiprecious  stone  of  the  same  kind,  size,  and  value. 

Rate  effective  on  and  after  November  18,  1921. 

Sworn  statement  dated  December  16,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  January  28,  1922. 
(99998-14.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(H)  Wool,  pvUed,  washed^  and  graded. — Washed  and  graded  wool 
produced  by  tihe  Helbum  Thompson  Co.,  of  Johnstown,  N.  Y.,  for  the 
account  of  Louis  Meyers  &  Sons,  of  New  York,  N.  Y.,  and  others,  from 
wool  pulled  from  imported  skins  by  Karg  Bros.,  of  Johnstown,  N.  Y. 

Records  shall  be  kept  by  the  Helbum  Thompson  Co.  and  Elarg 
Bros,  in  accordance  with  their  sworn  statements  dated  December  9 
and  12,  1921,  respectively,  showing  in  the  case  of  each  lot  of  pulled, 
washed,  and  graded  wool  produced  for  exportation  with  benefit  of 
drawback,  the  lot  number  and  date  of  production  thereof,  the  quan- 
tity and  identity  of  the  imported  wool  on  skins  used,  and  the  quantity 
of  each  grade  of  ^lished  wool  obtained,  together  with  the  quantity 
of  waste  resulting  and  its  value,  if  any.  A  sworn  abstract  from  such 
records  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  wool  on  skins  used  in  the 
production  of  the  exported  pulled,  washed,  and  graded  wool  as  shown 
by  the  abstract  from  the  records  provided  for  above.  In  cases  where 
the  entire  import  lot  of  wool  is  not  exported  the  drawback  shall  be 
distributed  to  the  several  grades  of  wool  according  to  their  relative 
values. 
'  Rate  effective  on  and  after  September  17,  1921. 

Sworn  statements  dated  December  9  and  12,  1921,  transmitted  to 
the  collector  of  customs  at  New  York,  N.  Y.,  on  January  27,  1922. 
(100768-6.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 
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(T.  D.  39002.) 

Drawback — Peanut  meal. 

T.  D.  36877  of  December  11,  1916,  providing  for  drawback  on  peanut  meal  manu- 
factured from  imported  shelled  peanuts,  revoked. 

Tbeasubt  Depabtmbnt,  January  SI,  1922. 

Sib:  The  department  refers  to  T.  D.  36877  of  December  11,  1916, 
authorizing  the  payment  of  drawback  on  peanut  meal  manufactured 
by  the  Terminal  Oil  Mill  Co.,  of  New  Orleans,  La.,  for  the  account  of 
the  Southport  Mill  (Ltd.),  of  New  Orleans,  La.,  from  imported  shelled 
peanuts. 

It  has  recently  come  to  the  attention  of  the  department  that  the 
peanut  meal  in  question  is  produced  from  peanut  oil  cake  resulting 
from  the  extraction  of  the  peanut  oil  from  imported  shelled  peanuts. 

As  construed  by  the  department,  paragraph  O  of  Section  IV  of  the 
tarifiF  act  requires  the  distribution  of  drawback  between  a  principal 
product  and  a  by-product  according  to  their  relative  values  at  the 
time  of  separation  and  said  statute  specifically  provides  that  where 
no  duty  is  assessable  on  a  corresponding  by-product  if  imported  from 
a  foreign  country,  no  drawback  shall  be  allowed  on  the  exportation 
of  the  by-product,  but  the  entire  amount  of  duty  paid,  less  1  per  cent, 
shall  be  allowed  on  the  exportation  of  the  principal  product. 

The  process  of  extracting  peanut  oil  from  imported  shelled  peanuts 
results  in  a  principal  product,  peanut  oil,  and  a  by-product  peanut 
cake.  The  department  does  not  consider  the  peanut  meal  as  a 
by-product  inasmuch  as  it  has  undergone  a  further  process  of  manu- 
facture after  separation  from  the  principal  product. 

Inasmuch  as  oil  cake  would,  if  imported  from  a  foreign  country,  be 
free  of  duty,  the  department  is  of  the  opinion  that  no  drawback 
accrues  to  the  peanut  oil  cake  in  question.  T.  D.  36877  is,  therefore, 
revoked  to  take  effect  30  days  from  the  publication  of  this  decision, 
and  you  are  hereby  directed  to  so  notify  the  parties  in  interest. 
Respectfully, 

(105686.)  Elmer  Doveb,  Assistant  Secretary. 

Collector  of  Customs,  New  Orleans,  La. 


(T.  D.  39003— G.  A.  8602.) 

Cellulose  ester — Chemical  compound. 

So-called  acetol,  a  fine  white  powder,  is  dutiable  as  a  chemical  compound  at  15 
per  cent  ad  valorem  under  paragraph  5,  tariff  act  of  1913,  rather  than  as  a  compound 
of  cellulose  ester  at  25  per  cent  under  paragraph  25,  which  paragraph  is  held  to 
apply  only  to  liquid  solutions  and  compounds  in  blocks,  sheets,  rods,  tubes,  or 
other  forms.  Strohmeyer  v.  United  States  (2  Ct.  Oust.  Appls.,  185;  T.  D.  32035) 
followed. 
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United  States  General  Appraisers,  New  York,  January  27,  1922. 

In  the  niAtter  of  protest  038375  of  Rhodl»  Chemical  Co.  against  the  assessment  of  duty  by  the  collector  of 

customs  at  the  port  of  New  York. 
[Reveraed.]         ^ 

Walden  &  Webster  (Henry  J,  Webster  of  counsel)  for  the  importer. 
WiUiam  W,  J3bppm,  Assistant  Attorney  General  (Harry  M,  Farrelly  special  attor- 
ney), for  the  United  States. 

Before  Board  1  (McClelland,  Sitllivan,  and  Brown,  General  AppraiserB). 

Sullivan,  Oeneral  Appraiser:  The  merchandise  in  question  is 
shown  by  the  testimony  to  be  a  cellulose  ester  in  its  imported  con- 
dition. It  is  described  on  the  invoice  as  acetol  (acetate  de  cellulose). 
The  official  sample  of  the  merchandise  is  a  fine  white  powder. 

It  was  returned  for  duty  at  25  per  cent  ad  valorem  under  para- 
graph 26,  act  of  1913,  which  is  the  rate  applicable  to — 

♦  *  *  compounds  of  pyroxylin  or  of  other  cellulose  esters,  whether  known  as 
celluloid  or  by  any  other  name,  if  in  blocks,  sheets,  rods,  tubes,  or  other  forms  not 
polished,  wholly  or  partly,  and  not  made  into  finished  or  partly  finished  articles, 
25  per  centum  ad  valorem;    ♦    *    *    (Italics  ours.) 

The  protest  reads,  as  far  as  pertinent: 

Protest  is  hereby  made  against  your  decision  as  to  the  rate  or  amount  of  duties 
on  acetate  of  cellulose,  assessed  by  you  or  returned  by  the  appraiser  at  25%  and  cov- 
ered by  entries  below  named.  The  reasons  for  objection,  under  the  Tari£f  Act  of  Octo- 
ber 3rd,  1913,  are  that  said  merchandise  is  dutiable  at  15  %  ad  valorem  under  paragraph 
5,  or  at  the  same  rate  under  the  first  clause  of  paragraph  25,  by  virtue  of  par.  386,  or 
at  the  same  rate  under  par.  385. 

Paragraph  5  is — 

5.  Alkalies,  alkaloids,  and  all  chemical  and  medicinal  compounds,  preparations, 
mixtures  and  salts,  and  combinations  thereof  not  specially  provided  for  in  this  sec- 
tion, 15  per  centum  ad  valorem. 

The  first  clause  of  paragraph  25  reads: 

25.  Collodion  and  all  other  liquid  solutions  of  pyroxylin,  or  of  other  cellulose  esters, 
or  of  cellulose,  15  per  centum  ad  valorem;    *    *    ♦    (Italics  ours.) 

Paragraph  386  is  the  similitude  paragraph,  and  the  provision  in 
paragraph  385  claimed  under  is  that  for  nonenumerated  manufactured 
articles. 

The  testimony  of  Dr.  Max  Mueller,  the  single  witness  testifying  on 
behalf  of  the  protestant,  is  to  the  effect  that  as  imported  this  merchan- 
dise is  a  cellulose  ester,  and  it  is  neither  a  compound  of  a  cellulose 
ester  with  anything  else  nor  a  compoimd  of  pyroxylin  with  anything 
else.    He  testified — 

The  article  is  put  to  a  number  of  uses.  It  is  used  for  the  manufacture  of  celluloid 
to  take  the  place  of  nitrocellulose,  also  the  cellulose  ester,  to  produce  less  inflammable 
celluloid,  in  some  cases  entirely  noninflammable  celluloid,  through  admixture  with 
other  ingredients  which  facilitate  the  making  it  noninflammable. 
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Q.  How  would  you  describe  that  article,  as  a  powder  or  crystal  or  flakes,  or  give  us  a 
description? — ^A.  Well,  I  would  describe  this  article  as  amorphous,  from  a  chemical 
point  of  view.  *  *  *  That  is  a  powder;  it  is  not  crystalline;  has  no  form  whatever; 
it  may  be  compared  with  pitched  up  cellulose  or  wood  stock  or  cotton. 

Q.  When  this  is  used  for  various  purposed,  is  it  fbrst  made  into  a  solution  with  some 
.solvent  added? — A.  Yes. 

Q.  Is  that  always  the  case? — A.  Not  necessarily.  It  does  not,  in  many  cases,  like 
in  the  case  of  celluloid,  have  to  go  into  solution.  It  can  be  made  into  a  gelatinous  mass 
without  going  into  solution  *  *  *  with  certain  solvents  which  merely  place  it 
into  a  more  dilute  form,  without  really  effecting  solution. 

Q.  Is  it  ever  used  simply  in  the  dry  condition  by  mixing  it  with  something  dry? — 
A.  No. 

Q.  Is  it  an  acid? — ^A.  No;  it  is  not  an  add. 

On  cross-examination  he  testiiSed  that  he  would  define  a  cellulose 
ester  as  the  chemical  combination  of  an  acid  with  alcohol,  or  with 
compoimds  containing  alcoholic  groups,  and  that  the  merchandise  in 
question  is  a  combination  of  an  acid  with  alcohol. 

Q.  What  is  the  first  step  in  producing  merchandise  like  that  covered  by  this  ship- 
ment?— A.  The  first  step  in  producing  a  cellulose  acetate  is  the  hydration  of  cellulose 
into  cellulose  hydrate. 

Q.  Would  you  have  a  cellulose  ester  then? — A.  No,  not  yet;  you  simply  have  the 
hydride  of  cellulose,  but  when  placed  in  contact  with  acetic  acid  under  certain  condi- 
tions, it  produces  the  ester,  which  is  the  cellulose  acetate,  which  is  this  product  here. 

Q.  There  is  a  catalytic  agent  used  in  order  to  make  merchandise  like  this  covered 
here? — A.  Yes,  it  is  my  belief  it  is  used. 
Q.  That  makes  a  compound,  does  it  not? — A.  Yes. 

Q.  And  that  compound,  I  understand,  is  cellulose  ester? — ^A.  Yes,  sir. 

It  will  be  noticed  that  the  first  part  of  paragraph  25  has  reference 
to  "Collodion  and  all  other  liquid  solutions  of  pyroxylin,  or  of  other 
cellulose  esters,  or  of  cellulose."  Evridently  this  portion  of  the  para- 
graph refers  to  liquid  solutions,  for  the  words  *^  all  other  liquid  solu- 
tions of  pyroxylin"  are  followed  by  "or  of  other  cellulose  esters,  or 
of  cellulose,"  which  indicate  that  the  meaning  intended  is  as  though 
the  paragraph  were  written  "Collodion  and  all  other  liquid  solutions 
of  pyroxylin,  or"  liquid  solutions  "of  other  cellulose  esters,  or'' 
liquid  solutions  "of  cellulose."  Therefore  this  merchandise  would 
not  fall  under  that  portion  of  paragraph  25,  even  by  virtue  of  the 
similitude  clause  in  paragraph  386,  for,  being  a  powder,  it  is  entirely 
unlike  a  liquid  in  textm-e,  and  there  is  nothing  in  the  record  to  show 
that  it  is  similar  either  in  material,  quality,  or  the  use  to  which  it  is 
applied,  to  liquid  solutions  of  cellulose  esters. 

The  second  part  of  paragraph  25  provides  for  "compounds  of 
pyroxylin  or  of  other  cellulose  esters,  whether  known  as  celluloid 
or  by  any  other  name,  if  in  blocks,  sheets,  rods,  tubes,  or  other  forms 
not  polished,  wholly  or  partly,  and  not  made  into  finished  or  partly 
finished  articles."  A  mere  inspection  of  the  sample  convinces  us 
that  it  can  not  fall  under  that  portion  of  the  paragraph,  for  it  is  not 
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^'in  blocks;  sheets,  rods,  tubes/'  nor  has  it  any  form,  being  an  amor- 
phous powder;  nor  is  it  a  finished  or  partly  finished  article,  but 
merely  a  material  out  of  which  articles  may  be  manufactured. 

Does  it  fall  within  paragraph  5?    The  witness  testified:     ''The 
article  is  a  chemical  compound  obtained  by  the  action  of  acetic, 
anhydride  upon  cellulose."    Paragraph  5  provides  for  chemical  com- 
pounds, not  specially  provided  for. 

The  Court  of  Customs  Appeals  gives  the  following  definition  of 
' '  chemical  compound :' ' 

*  *  *  a  chemical  compound  necessarily  implies  not  a  mere  mingling  of  com- 
ponents but  a  chemical  combination  of  them,  resulting  in  their  destruction  as  distinct 
entities  and  in  the  development  by  chemical  reaction  of  a  new  substance  possessing 
properties  radically  different  from  those  of  its  constituent  elements. — Strohmeyer  v. 
United  States  (2  Ct.  Cust.  Appls.,  285,  287;  T.  D.  32035). 

It  seems  to  us  from  this  legal  definition  of  a  chemical  compound, 
and  the  fact  that  it  is  undisputedly  such  by  the  testimony,  that  it 
falls  under  paragraph  5,  and  is  dutiable  thereunder  at  15  per  cent  ad 
valorem.     We  so  hold. 

The  protest  is  sustained. 


(T.  D.  39004-^.  A.  8503.) 
Shortage. 

1.  Satisfactory  and  undisputed  evidence  showing  the  landing  and  discharge  at 
the  dock  of  80  dozen  pairs  of  gloves  out  of  100  dozen  pairs  of  gloves  and  subsequent 
finding  of  a  smaller  number,  with  cases  in  bad  order,  with  suggestion,  by  the  ap- 
praiser, of  robbery  at  the  appraiser's  stores,  to  which  in  the  meantime  the  merchan- 
dise had  been  transported  by  a  bonded  drayman,  not  sworn  on  the  hearing, 
presents  no  inconsistency  between  the  two  statements  of  fact  at  different  places  and 
at  different  dates.  The  discrepancy  in  figures  is  possibly  explained  by  the  sugges- 
tion of  robbery  in  the  absence  of  drayman's  testimony. 

2.  Duty  attached  to  80  dozen  pairs  of  gloves  when  landed,  and  was  properly 
assessed,  notwithstanding  the  subsequent  report  of  additional  shortage  when  exam- 
ined in  bad  order  after  unexplained  conveyance  to  a  different  place  and  on  a  later 
date. 

United  States  General  Appraisers,  New  York,  February  2,  1922. 

In  the  matter  of  protest  941633  of  Genung,  McArdle  &  Leeney  (Inc.),  against  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York. 
[Affirmed.] 

William  A.  Mcllrath  for  the  importer. 

William  W.  Hoppin,  Assistant  Attorney  General  (John  J.  Mulvariey,  special  attor- 
ney), for  the  United  States. 

Before  Board  3  (Waitb,  Hay,  and  Adamson,  General  Appraisers;  Hay,  G.  A.,  not 

participating.) 

Adamson,  General  Appraiser:  In  this  case  the  matter  in  dispute 
consists  of  11.9  dozen  pairs  of  gloves.  From  the  papers,  reports,  and 
other  evidence  on  the  hearing  it  is  clear  and  undisputed  that  when  the 
ship  landed  which  conveyed  the  merchandise  to  this  country  the  dis- 
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charging  inspector  on  the  dock  examined  the  merchandise,  counted  it 
item  by  item,  and  found  80  dozen  pairs  of  gloves  in  the  lot  invoiced 
as  100  dozen  pairs.  Subsequently  the  merchandise  was  conveyed  by 
a  bonded  drayman  to  the  appraisers'  stores  where  they  were  again 
examined.  The  lapse  of  time  is  not  very  clear,  but  the  dates  of  the 
entry  and  the  report  of  the  appraiser  show  a  lapse  of  several  days' 
time. 

When  the  appraiser  exanuned  the  merchandise,  he  found  31.9 
dozen  short,  which  was  11.9  dozen  pairs  short  more  than  were  found 
by  the  discharging  inspector.  The  appraiser  so  reported  and,  de- 
scribing the  packages  in  bad  order,  suggested  that  the  loss  was  caused 
by  robbery. 

The  collector  allowed  for  the  shortage  of  20  dozen  pairs  of  gloves, 
according  to  the  detailed  and  itemized  examination  and  report  of  the 
discharging  inspector,  taking  duty  on  the  80  dozen  pairs  of  gloves 
which  were  landed  and  on  which  the  duty  inmiediately  attached. 

The  only  paper  in  the  nature  of  a  protest  sent  to  this  board  is  a 
letter  written  by  the  importer  to  the  collector  asking  why  the  11.9 
dozen  were  not  allowed.  As  the  Government  made  no  point  on  th^ 
validity  of  the  protest,  we  accept  it  as  good,  but  we  find  no  incon- 
sistency between  the  state  of  facts  existing  at  the  time  of  landing  and 
the  state  of  facts  reported  by  the  appraiser.  There  is  a  discrepancy 
between  the  figures  found  at  the  two  different  places  and  dates,  but 
even  that  discrepancy  is  explained  by  the  suggestion  of  robbery  and 
the  difference  in  time  and  distance  during  which  the  goods  were  in 
the  custody  of  the  bonded  drayman,  who  did  not  testify  on  the  trial. 

As  it  is  evident  that  the  merchandise  in  dispute  was  landed  in  this 
country,  the  protest  is  overruled. 


(T.  D.  39005— G.  A.  8504.) 
Emergency  tariff  act 

Date  when  Rate  op  Duty  is  Determined. 

Merchandise  upon  which  the  rate  of  duty  provided  by  the  tariff  act  of  1913  is 
changed  by  the  so-called  emergency  tariff  act  which  became  effective  on  the  28th 
day  of  May,  1921,  wnich  arrived  at  a  port  of  entry  in  the  United  States  on  the  27th 
day  of  May,  1921,  but  was  not  entered  and  liquidated  until  after  the  28th  of  May,  the 
day  upon  which  the  emergency  tariff  became  effective,  is  dutiable  under  the  latter 
act;  following  Vandergrift  &  Co.'s  case,  G.  A.  8131  (T.  D.  37510),  affirmed  in  9  Ct. 
Cust.  Appls.,  112  (T.  D.  37978). 

United  States  General  Appraisers,  New  York,  February  2,  1922. 

In  the  matter  of  protest  039942  of  F.  J.  Constance  against  the  assessment  of  duty  by  the  collector  of  customs 

at  the  port  of  Ogdensburg. 
[Affirmed.] 

F.  W.  Myers  and  Strauss  A  Hedges  for  the  importer. 

William  W.  Boppirif  Assistant  Attorney  General  (Samuel  Isenschmid  and  John  J. 
Mulvanei/f  special  attorneys),  for  the  United  States. 
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Before  Board  3  (Waitb,  Hat,  and  Adamson,  General  AppraiBers). 

Hay,  General  Appraiser:  The  protestant  in  this  case  imported  into 
the  United  States  72  calves  from  Canada.  They  arrived  at  the  port 
of  Cape  Vincent,  N.  Y.,  on  the  27th  day  of  May,  1921.  They 
were  apparently  not  entered  until  May  30,  1921,  and  the  entry  was 
liquidated  on  June  15,  1921.  It  is  difficult,  if  not  impossible,  to 
determine  from  the  record  before  us  when  a  permit  of  delivery  was 
issued,  if  at  all,  and  the  testimony  is  a  little  vague  and  uncertain 
with  reference  to  the  entry  of  the  merchandise,  but  the  entry  bears 
date  of  May  30. 

Duty  was  assessed  at  30  per  cent  under  paragraph  12  of  the  emer- 
gency tariflF  act  of  May  27,  1921.  The  protestant  contends  that  the 
calves  should  have  been  admitted  free  of  duty  under  the  provisions 
of  paragraph  619  of  the  act  of  1913.  The  sole  question,  therefore, 
for  determination  is  under  which  of  the  acts  was  the  merchandise 
dutiable.  The  so-called  emergency  tariff  act  was  passed  and  ap- 
proved on  the  27th  day  of  May,  1921,  and  provided  in  the  enacting 
clause  '*  that  on  and  after  the  day  following  the  passage  of  this  act, 
Tor  the  period  of  six  months,  there  shall  be  levied,  collected,  and  paid 
upon  the  following  articles  when  imported  from  any  foreign  country 
into  the  United  States,  *  *  *  the  rates  of  duty  which  are  pre- 
scribed by  this  section,  namely,  *  *  *  ."  Under  the  operation 
of  that  provision  this  so-called  emergency  tariff  act  went  into  effect 
on  the  28th  day  of  May,  1921. 

This  narrows  the  question  presented  by  the  facts  of  this  case  down 
to  one  as  to  whether  the  law  in  force  at  the  time  the  merchandise 
arrived  in  the  United  States,  or  at  the  time  it  was  entered  and  the 
importer  entitled  to  the  possession  of  it,  is  the  law  under  which  duty 
should  be  assessed.  The  general  tariff  law  of  1909  and  that  of  1913 
made  very  definite  and  specific  provision  as  to  when  they  should 
become  operative  upon  imported  merchandise.  The  law  we  are 
now  called  upon  to  construe  does  not  do  this,  but  is  apparently  very 
similar  in  language  and  we  think  identical  in  meaning  with  Title  V, 
section  500,  of  the  law  of  September  8,  1916,  which  changed  and 
altered  the  duty  upon  certain  chemicals,  and  we  think  the  construc- 
tion placed  upon  it  by  the  decision  of  this  board  in  Vandergrift  & 
Co.'s  case,  G.  A.  8131  (T.  D.  37510),  must  control  the  question  here 
imder  consideration.  In  that  case,  after  reviewing  the  authorities 
upon  the  general  subject,  we  said :  ''  We  conclude  that  the  importation 
of  the  merchandise  in  question  was  not  completed,  so  that  any 
definite  duties  attached  thereto  until  the  liquidation  of  September  16, 
1916."  That  case  was  affirmed  by  the  Court  of  Customs  Appeals 
(9  Ct.  Cust.  Appls.,  112;  T.  D.  37978).  Following  that  case  we  are 
of  the  opinion  that  the  action  of  the  collector  in  the  case  at  bar  in 


Digitized  by 


Google 


\ 


77  IT.  D.  39006 

assessing  duty  under  the  provisions  of  law  in  force  at  the  time  the 
merchandise  was  entered  and  liquidated  was. correct,  and  the  protest 
must  be  and  is  overruled. 


(T.  D.  39006— G.  A.  8606.) 

Ginseng. 

Certain  ginseng  root  submitted  to  a  slight  treatment  with  honey  and  sugar  largely 
of  a  preservative  nature  and  to  keep  its  original  appearance  used  to  make  into  a 
medicine  in  the  same  way  that  ginseng  not  so  treated  is  used,  held  on  the  meager 
testimony  concerning  the  process  to  be  dutiable  at  10  per  cent  under  paragraph  27 
and  not  classifiable  under  paragraph  17,  5,  or  477. 

United  States  General  Appraisers,  New  York,  February  3,  1922. 

In  the  matter  of  protest  935376  of  Pan  Sang  Tang  against  the  assessment  of  duty  by  the  collector  of  cnstoms 

at  the  port  of  San  Francisco. 
[Reversed.] 

Frarik  L.  Lavrrence  for  the  importer. 

William  W.  HoppiUf  Assistant  Attorney  General  {Saimiel  Isenschmid  and  Pelham  St, 
George  Bisselly  special  attorneys),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

Bbown,  Oeneral  Appraiser:  The  merchandise  involved  in  this  case 
»  ginseng.  It  wnq  classified  by  the  collector  at  the  port  of  San 
Francisco  at  20  per  cent  ad  valorem  under  paragraph  17,  act  of  1913, 
reading: 

Chemical  and  medicinal  compounds,  combinations  and  all  similar  articles  dutiable 
under  this  section,  except  soap,  whether  specially  provided  for  or  not,  put  up  in  indi- 
\'idual  packages  of  two  and  one-half  pounds  or  less  gross  weight  (except  samples 
without  commercial  value),  shall  be  dutiable  at  a  rate  not  less  than  20  per  centum  ad 
valorem:  Provided ^  That  chemicals,  drugs,  medicinal  and  similar  substances,  whether 
dutiable  or  free,  imported  in  capsules,  pills,  tablets,  lozenges,  troches,  ampoules, 
jubes,  or  similar  forma,  shall  be  dutiable  at  not  less  than  25  per  centum  ad  valorem. 

The  importer  contends  for  a  refund  on  the  ground  that  it  should 
be  classified  either  as  a  crude  drug  under  paragraph  477  or  at  10  per 
cent  as  a  drug  advanced  in  value  under  paragraph  27. 

Paragraph  477  after  enumerating  a  list  pf  substances  called  drugs 
concludes  in  these  words — 

any  of  the  foregoing  which  are  natural  and  uncompounded  drugs  and  not  edible  and 
not  specially  provided  for  in  this  section,  and  are  in  a  crude  state,  not  advanced  in 
value  or  condition  by  shredding,  grinding,  cnipping,  crushing,  or  any  other  process 
or  treatment  whatever  beyond  that  essential  to  the  proper  packing  of  the  drugs  and 
the  prevention  of  decay  or  deterioration  pending  manufacture. 

The  packages  in  which  the  merchandise  was  imported  are  in  2^ 
pounds  gross  weight,  but  the  evidence  shows  that  it  has  to  be  either 
sliced  or  ground  before  it  can  be  used  as  a  medicine. 

The  ginseng  root  is  collected  in  the  north  of  China  and  shipped  to 
the  south  of  China  and  from  thence  sometimes  shipped  as  it  stands 
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and  sometimes,  as  in  this  case,  it  is  treated  with  honey  and  sugar. 
'  The  fact  that  it  has  to  be  ground  and  sUced  and  generally  mixed  with 
other  things  before  being  used  as  a  medicine  seems  to  take  it  clearly 
out  of  paragraph  17,  and  as  the  treatment  with  honey  and  sugar 
can  hardly  be  called  a  mixture  or  compound  it  would  also  go  out  of' 
paragraph  17  under  the  case  of  Monticdli  v.  United  States  (8  Ct.  Oust. 
Appls.,  21;  T.  D.  37162),  and  the  same  reasoning  would  keep  it  out 
of  paragraph  5.  The  testimony  shows  that  in  itself  it  is  not  a  com- 
plete medicine. 

The  question  remains  as  to  whether  as  a  drug  it  comes  under  para^ 
graph  477  or  has  been  sufficiently  advanced  to  come  imder  paragraph 
27. 

The  process,  the  details  of  which  are  not  altogether  easy  to  gather 
from  the  testimony  of  Chinamen  produced,  seems  to  be  largely  pre- 
servative, to  make  the  root  keep  its  original  appearance.  It  is  im- 
ported with  and  without  the  process  for  identical  uses. 

The  question  is  a  close  one  not  free  from  difficulty,  but  on  the 
record  as  presented  we  are  inclined  to  think  that  even  the  compara- 
tively slight  process  here  used,  in  the  absence  of  further  evidence, 
must  be  held  to  have  removed  this  particular  ginseng  from  the  crude 
state,  and  so  holding  we  sustain  the  alternative  claim  in  the  protest 
for  assessment  under  paragraph  27  at  10  per  cent  ad  valorem. 


(T.  D.  39007.) 
Reduction  of  duties — Tide  F,  act  of  September  5,  1916. 

Date  on  which  first  reduction  of  20  per  cent  of  duty  provided  for  in  Title  V,  Group 
III,  section  501,  act  of  September  8,  1916,  becomes  effective. 

Treasury  Department,  February  9,  1922, 
Sir:  The  department  is  in  receipt  of  a  letter  from  Mr.  G.  C.  Davis^ 
former  special  agent  in  charge  at  your  port,  in  regard  to  the  date 
on  which  the  first  reduction  of  20  per  cent  of  the  specific  duties 
provided  for  in  the  first  part  of  the  second  paragraph  of  section  501, 
Group  III,  Title  V  of  the  act  of  September  8,  1916,  became  effective. 
The  first  paragraph  of  section  501  and  that  part  of  the  second  para- 
graph referred  to  are  as  follows : 

Sec.  501.  That  on  and  after  the  day  following  the  passage  of  this  Act,  in  addition 
to  the  duties  provided  in  section  five  hundred,  there  shall  be  levied,  collected,  and 
paid  upon  all  articles  contained  in  Group  II  a  special  duty  of  2\  cents  per  pound, 
and  upon  all  articles  contained  in  Group  III  (except  natural  and  synthetic  alizarin, 
and  dyes  obtained  from  alizarin,  anthracene,  and  carbazol;  natural  and  synthetic 
in:ligo  and  all  indigoids,  whether  or  not  obtained  from  indigo;  and  medicinals  and 
flavors),  a  special  duty  of  5  cents  per  pound. 

During  the  period  of  five  years  beginning  five  years  after  the  passage  of  this  Act 
such  special  duties  shall  be  annually  reduced  by  twenty  per  centum  of  the  rate  im- 
posed by  this  section,  so  that  at  the  end  of  such  period  such  special  duties  shall  no 
longer  be  assessed,  levied,  or  collected;  *    «    *. 
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It  appears  that  you  have  construed  the  language  of  that  part  of 
the  second  paragraph  quoted  above  to  mean  that  the  first  reduction 
of  20  per  cent  became  effective  five  years  after  the  passage  of  the 
act,  namely,  on  September  8,  1921,  while  the  collectors  of  customs 
at  the  ports  of  Boston  and  Philadelphia  have  construed  it  to  mean 
that  the  first  reduction  of  duty  does  not  become  effective  until 
September  8,  1922;  that  is,  six  years  after  the  passage  of  the  act. 

If  your  construction  is  followed  the  final  20  per  cent  reduction  of 
duty  will  become  effective  nine  years  after  the  passage  of  the  act. 
(Reduction  at  the  end  of  fifth  year  20  per  cent,  sixth  year  40  per  cent, 
seventh  year  60  per  cent,  eighth  year  80  per  cent,  and  ninth  year 
100  per  cent.) 

If  the  construction  of  the  collectors  at  Boston  and  Philadelphia 
is  followed  the  final  20  per  cent  reduction  of  duty  will  be  in  effect 
10  years  after  the  passage  of  the  act.  (Reduction  at  the  end  of  the 
sixth  year  20  per  cent,  seventh  year  40  per  cent,  eighth  year  60  per 
cent,  ninth  year  80  per  cent,  and  tenth  year  100  per  cent.) 

In  view  of  this  d^erence  in  practice  at  the  ports  named  you  will 
continue  to  assess  specific  duties  at  the  rates  of  2^  cents  per  pound 
and  5  cents  per  pound  under  the  provisions  of  the  said  paragraph 
until  September  9,  1922,  leaving  importers  to  their  remedy  by 
protest  under  the  provisions  of  paragraph  N,  Section  III  of  the  act 
of  October  3,  1913. 

Respectfully,  Elmee  Dover, 

(104297.)  Assistant  Secretary, 

CoLLECTTOE  OF  CusTOMS,  New  YorJc, 


(T.  D.  39008.) 

Wrist  and  fob  vxUches. 

Appeal  directed  from  decision  of  the  Board  of  United  States  General  Appraisers,  T.  D. 
38943  (G.  A.  8489),  dated  December  12,  1921,  holding  certain  wrist  and  fob  watch 
cases,  which  were  classified  as  jewelry,  dutiable  at  the  rate  of  60  per  cent  ad  valorem 
under  paragraph  356,  to  be  dutiable  at  30  per  cent  ad  valorem  under  paragraph 
161  and  at  50  per  cent  ad  valorem  under  paragraph  167,  tariff  act  of  1913. 

Treasubt  Department,  February  10, 1922. 
Sib:  The  department  is  in  receipt  of  your  letter  of  the  7th  instant, 
inviting  attention  to  a  decision  of  the  Board  of  United  States  General 
Appraisers,  dated  December  12,  1921,  T.  D.  38943  (G.  A.  8489)  in 
which  the  board  held  that  cases  of  certain  wrist  and  fob  watches, 
which  had  been  classified  as  jewelry,  dutiable  at  the  rate  of  60  per 
cent  ad  valorem  under  paragraph  356,  were  dutiable  at  the  rate  of  30 
per  cent  ad  valorem  under  paragraph  161  or  at  50  per  cent  ad  valorem 
under  paragraph  167  of  the  tariff  act  of  October  3, 1913. 
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In  accordance  with  your  recommendation,  you  are  hereby  requested 
to  file  in  the  name  of  the  Secretary  of  the  Treasury  an  application  with 
the  United  States  Court  of  Customs  Appeals  for  a  review  of  the  said 
decision  in  conformity  with  the  provisions  of  subsection  29  of  section 
28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Edwabd  Cuffobd, 

(84072.)  AanstarU  Secretary. 

Assistant  Attorney  Genebal,  New  York.  - 


(T-  D.  39009— G.  A.  8506.) 
Bottles  printed  in  any  manner. 

Glass  bottles  having  on  the  bottoms  thereof  a  crest  and  the  words  ''Made  in 
Bohemia''  obscurely  etched  or  printed  thereon  in  such  a  manner  as  hardly  to  be 
noticeable,  are  "Glass  bottles  *  *  *  decorated  in  any  manner,  ♦  ♦  ♦  or 
printed  in  any  manner/'  and  are  dutiable  as  such  under  paragraph  84,  tariff  act  of 
1913.  They  are  not  dutiable  as  plain  bottles  under  paragraph  83.  Texas  &  Pacific 
Railway  Co.  v.  United  States  (7  Ct.  Cust.  Appls.,  328;  T.  D.  36875)  diatinguiahed. 

United  States  General  Appraisers,  New  York,  February  7,  1922. 

In  the  matter  of  protests  030663,  etc.,  of  A.  H.  Ringk  &  Co.  against  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York. 

[Affirmed.] 

8trau9$  <t  Hedges  {J.  L.  Klingaman  of  counsel)  for  the  importer. 
William   W.  Hoppiny  Assistant  Attorney  General  (Charles  D.  Lawrence^  special 
attorney),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

SuLUVAN,  General  Appraiser:  The  oflGicial  samples  of  the  merchan- 
dise in  question  consist  of  glass  bottles.  On  the  side  of  some  of  the 
samples  (Exhibit  1)  appear  the  following  words  etched  on  the  surface 
of  the  bottles  "Greater  N.  Y.  Bott.  Co.,  Bridgeport,  Conn."  These 
words  are  arranged  aroimd  the  inside  of  an  ellipse,  also  etched  on  the 
surface  of  the  bottle.  In  the  center  of  the  ellipse,  surroimded  by  the 
above-quoted  words  are  the  initials  *' J.  K."  in  monogram  form  with 
the  ''J'*  superimposed  on  the  *'K."  At  the  bottom  of  the  ellipse  are 
the  words  ''Capacity  25  oz."  The  other  bottles  (Exhibit  2)  are  al- 
most entirely  of  plain  glass  with  the  exception  that  at  the  bottom,  so 
obscurely  etched  on  the  glass  as  to  be  hardly  noticeable,  appear  the 
words  ''Made  in  Bohemia"  below  a  crest.  It  appears  from  the  tes- 
timony that  the  words  on  the  sides  of  the  bottles  (Exhibit  1)  were 
placed  thereon  after  importation,  and  the  bottles  so  marked  were 
entirely  plain  when  imported. 

The  question  is  whether  these  bottles  are  dutiable,  as  classified  by 
the  collector,  as  glass  bottles  printed  and  decorated,  at  45  per  cent 
ad  valorem  under  paragraph  84,  act  of  1913,  or,  as  claimed  in  the 
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protests,  as  plain  glass  bottles  at  30  per  cent  ad  valorem  under 
paragraph  83  of  the  same  act. 

It  will  be  observed  that  paragraph  84  provides,  among  other  things, 
for ''glass  bottles  *  *  *  ornamented  or  decorated  in  any  manner, 
or    *    «    ♦    printed  in  any  manner/' 

It  appears  from  the  testimony  the  bottles  claimed  on  appear  on 
the  invoice  with  protest  939996  as  26  barrels  of  siphons,  American 
type;  also  on  the  invoice  with  entry  8920,  covered  by  protest  939663^ 
and  on  the  iavoice  with  entry  14534,  protest  939663. 

The  witness  testified  he  examiaed  the  bottles  in  the  following 
casks,  436/6/7,  446,  447,  449,  450/1/2,  460/1,  470/1/2,  and  that  he 
took  out  some  of  the  bottles  therefrom;  that  "All  bottles  tiiat  I  took 
from  every  one  of  those  14  cases  were  without  any  crest  at  all."  They 
had  "no  marks  whatever."  These  bottles  were  from  the  shipment 
by  the  Mar  Blanco^  entry  14634,  protest  939663. 

Another  witness  testified  that  he  was  with  the  first  witness  when 
the  14  casks  above  mentioned  were  examined,  and  that  about  60 
per  cent  of  the  bottles  examined  in  those  14  cases  were  perfectly 
plain,  and  40  per  cent  otherwise. 

The  examiner  who  passed  the  merchandise,  testifying  on  behalf 
of  the  Government,  stated  he  drew  two  samples  of  the  merchandise, 
marked  in  evidence  respectively  "111.  Ex.  A"  and  "111.  Ex.  B,"  and 
both  had  the  crest,  consisting  of  "  a  sort  of  lion  standing  on  one  hind 
leg  with  a  crown  on  the  head  with  the  words  'Made  in  Bohemia'" 
underneath.  He  testified  that  in  his  opinion  the  printing  in  question 
neither  added  anything  to  the  value  of  the  bottles,  nor  increased 
their  usefulness.  He  also  produced  a  third  sample  (Exhibit  C)  with 
the  crest  and  words  "Made  in  Bohemia"  so  obscure  as  not  to  be 
noticeable  on  a  casual  glance.  He  further  testified  he  did  not  think 
the  printing  tended  to  beautify  the  bottles,  nor  would  he  call  it  an 
ornamentation  or  decoration.  On  cross-examination  he  testified: 
"I  would  call  it  printing."  The  merchandise,  he  stated,  consisted  of 
siphon  bottles,  and  that  they  were  not  all  marked  or  printed.  He 
testified  that  prior  to  about  two  or  three  years  ago  "Those  bottles 
have  been  returned  with  similar  printing  on  to  it  as  plain  bottles." 

The  witness  for  the  Government  further  testified  that  the  crest 
was  cut  into  the  bottles.  Further  in  his  testimony  he  stated  that 
it  was  probably  put  on  with  an  acid  stain. 

An  examination  of  the  bottles  does  not  satisfy  us  that  the  crest  is 
cut  into  the  bottle,  yet  it  is  permanent.  "Made  in  Bohemia,"  to- 
gether with  the  crest,  are  both  a  species  of  printing. 

The  protestants  in  their  brief  rely  upon  the  case  of  Texas  &  Pacific 
Railway  Co.  v.  United  States  (7  Ct.  Gust.  Appls.,  328;  T.  D.  36876). 
The  merchandise  in  that  case  consisted  of  so-called  patches  for 
96370— 22— VOL  41 6 
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cotton.  They  were  pieces  of  woven  fabric  composed  of  jutCi  about 
a  yard  square^  intended  for  use  in  patching  torn  cotton  bales.  The 
question  was  whether  th^y  were  dutiable  under  the  provifiion  for  all 
manufactures  of  jute^  not  specially  provided  for,  under  paragraph  284 
of  the  act  of  1913,  or  free  of  duty  under  the  provision  of  paragraph 
408,  for  '^  Bagging  for  cotton,  *  *  *  suitable  for  covering  cotton, 
composed  of  smgle  yams  made  of  jute  *  *  *,  or  other  material 
not  bleached,  dyed,  colored,  stained,  painted,  or  prirUed"  The  court 
held  that  while  it  was  true  the  consignee's  name  was  conspicuously 
stenciled  upon  each  piece  for  purposes  of  identification  only,  this 
fact  did  not  bring  the  fabrics  within  the  description  of  printed  fabrics 
as  used  in  the  act.    The  court  said: 

That  term  (printed),  like  its  associate  terms,  bleached,  dyed,  colored,  stained,  or 
painted,  applies  only  to  such  printing  as  affects  the  character  or  conaition  of  the 
woven  &brioB  as  such,  whether  by  way  of  ornamentation  or  exploitation,  or  for  other 
like  purpose.  The  stenciling  of  the  consignee's  name  upon  the  fabric  for  purposes 
of  identification  only  is  partial  and  temporary  in  character,  and  does  not  alter  their 
real  description  for  tariff  purposes. 

That  case  is  not  appHcable  to  the  question  here  involved.  As 
stated  therein,  the  term  'Sprinted"  as  used  in  paragraph  408,  apphes 
only  to  such  printing  as  affects  the  character  or  condition  of  the 
woven  fabrics. 

Printing  is  not  a  dominant  feature  of  paragraph  408.  The  para- 
graph states  ''or  other  material  not  bleached,  dyed,  colored,  stained, 
painted,  or  printed."  The  printing  woxild  necessarily  have  to  be  a 
substantial  element  to  give  it  predominance.  In  the  Texas  case, 
supra,  it  was  merely  stenciling,  and  this  is  not  such  printing  as  is 
necessary  to  change  a  classification. 

The  statute  in  question  provides  in  clear  and  concise  terms  for 
''glass  bottles  *  *  *  ornamented  or  decorated  in  any  manner, 
or  cut,  *  *  *  etched,  *  *  *  or  printed  in  any  manner, 
*  *  */'  Unquestionably  Congress  had  something  in  mind  when 
it  stated  "printed  in  any  manner."  The  evidence  in  the  case  at  bar 
clearly  illustrates  the  significance  of  the  crest  and  the  words  "Made 
in  Bohemia."  They  are  to  distinguish  the  merchandise  in  question 
from  that  which  is  plain.  Admittedly  they  are  not  a  decoration. 
They  are  placed  there  for  some  purpose,  viz,  to  give  some  significance 
to  the  merchandise,  not  from  a  material  sense,  but  to  give  it  some 
qualification,  to  those  who  may  use  it,  different  from  the  plain  article- 

The  cases  cited  by  the  Government  in  its  brief  do  not  assist  us  in 
arriving  at  a  conclusion.  In  the  Bush  case.  Abstract  40751  (32 
Treas.  Dec,  784),  testimony  was  not  offered  to  sustain  the  claim  of 
the  protestants  that  the  bottles  were  dutiable  as  plain  bottles  under 
paragraph  83,  and  the  classification  of  the  collector  as  glass  bottles 
printed  in  any  manner  under  paragraph  84  was  afiSrmed. 
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A  protest  decided  on  default  does  not  aid  lis  in  arriving  at  a  con- 
clusion as  to  the  meaning  of  the  words  ''printed  in  any  manner.'' 

The  language  "printed  in  any  manner"  can  not  be  considered 
superfluous.  It  has  a  meaning,  ndiich  can  not  be  overlooked.  It 
takes  the  merchandise  in  question  out  of  paragraph  83  and  places 
it  in  paragraph  84. 

It  seems  to  us,  therefore,  that  the  collector  was  correct  in  his 
classification  of  the  bottles  with  a  crest  and  the  words  ''Made  in 
Bohemia"  etched  thereon,  and  we  so  hold;  but  he  was  evidently 
niistaken  in  his  classification  of  the  plain  bottles  under  paragraph  84. 

Protest  939663  is  sustained  as  to  60  per  cent  of  the  bottles  in 
question  covered  by  entry  14534,  casks  435/6/7,  445,  447,  449,  450/1/2, 
460/1,  470/1/2,  the  same  being  without  printing  or  decoration.  It  is 
overruled  in  iJl  other  respects.     Protest  939996  is  overruled. 


(T.  D.  39010.)     . 
Foreign  currencies — Rates  of  exchange. 
Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (e),  emeigency  tarLS  act 
of  May  27, 1921. 

Tbeasuby  Department,  February  IS,  1922, 

To  Collectors  of  Cwstoms  and  Others  Concerned: 

The  appended  tables  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27, 1921,  during  the  period  from  January  27  to  February  9, 1922, 
both  inclusive,  are  pubUshed  for  the  information  of  collectors  of 
customs  and  others  concerned. 

(103512.)  Elmeb  Doveb,  Assistant  Secretary. 


Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff 
act  of  May  27,  1921. 


PBBIOD  JANUARY  27  TO  FEBRUARY  3,  1023,  mCLUSIVE 

•. 

Country. 

Name  of  currency. 

Jan.  27. 

Jan.  28. 

Jan.  30. 

Jan.  31. 

Feb.  1. 

Feb.  2. 

Europe: 
Aiistiiik 

10.000294 
.0783 
.006957 
.019294 
.1996 
4.2396 
.018871 
.0818 
.004963 
.0440 
.3662 
.001427 
.0442 
.1568 
.000308 
.0766 
.007375 
.01329 

10.000292 
.0784 
.00*7029 
.019416 
.1996 
4.2486 
.019817 
.0820 
.004991 
.0440 
.3672 
.001431 
.0447 
.1670 
.000296 
.0781 
.0074 
.013225 

10.000314 
.0790 
.00695 
.019306 
.2004 
4.2646 
.0199 
.0828 
.004991 
.0441 
.3681 
.001509 
.0454 
.1580 
.000306 
.0771 
.007396 
.01322 

10.000352 
.0792 
.00605 
.019469 
.2019 
4.2767 
.020136 
.0831 
.004958 
.0444 
.3694 
.001522 
.0469 
.1687 
.0003 

.oni 

.007504 
.01332 

10.000309 
.0795 
.007042 
.018613 
.2019 
4. 28-/8 
.020129 
.0835 
.004914 
.0442 
.3699 
.001467 
.0466 
.1687 
.000305 
.0769 
.007442 
.01326 

10.000308 

Btifin^vm            

Franc 

.0796 

Bul^uia.i 

Cxnchosloyftkift.  ,  r 

Lev 

.00708J 

Krone 

.018484 

Denmark 

Knpland     

do 

Pound  sterling 

Markka 

.2029 
4.2980 

VlfilftTul           

.020014 

France         .    r  r  - 

Franc 

.0836 

Oermany . . , .  r , ,  r  - 

Reichsmark 

.004885 

Greece            ... 

.0443 

Hnmnd      

Florin  or  guilder 

Krone 

.8701 

Tfnnfffkrv   .      - 

.001426 

Italy"...' 

Lira 

.0465 

Norway      

Krone 

.1501 

Polan" . 

Polish  mark 

.000907 

Portii£al 

KSCUda  .    .    .    .    .   r  .    r   -    r   -   r   - 

.0749 

Leu 

.007442 

Serbto 

Dinar 

.013183 
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Values  of  foreign  currencies^  etc. — Oontinned. 

PERIOD  JANUARY  27  TO  FEBRUARY  2,  1922,  INCLUSIVE— Continued. 


Country. 


Name  of  currency. 


Jan.  27. 


Jan.  28. 


Jan.  30. 


Jan.  31. 


Feb.  1. 


Feb.  2. 


Europe— Cont. 

Spain 

Sweden 

Switzerland.. 
Yugoslaria. . . 
Asia: 
China 

Do 

Do 

Do 

Do 

Do 

Do 


Peseta., 
Krona.. 
Franc. 
Krone.. 


Do 

India 

Japan 

Singapore  (8.  S.) 
North  America: 

Canada 

Cuba 

Mexico 

Newfoundland. 
South  America: 

Argentina 

Bratil 

Uruguay 


Chefootael 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar 

Mexican  dollar 

Tientsin  or  Peiyang 
dollar. 

Yuan  dollar 

Rupee 

Yen 

Dollar 


....do. 
Peso... 
....do. 
Dollar.. 


10.1504 
.2504 
.1948 
.003294 

.7706 
.7796 
.7382 
.7820 
.5404 
.5358 
.5542 


Peso  (gold).. 

Mllreis 

Peso 


I0.1S07 
.2511 
.1052 
.003281 

.7850 
.7880 
.7404 
.7900 
.5475 
.5370 
.5475 


10.1512 
.2623 
.1051 
.0033 

.7860 
.7860 
.7408 
.7802 
.5454 
.6377 
.5550 


.5458  .5406  .5458 

.2766  .2760  .2784 

.4740      I     .4750      I     .4740 


.4817 


.4817 


.052813  .054375 

.007085  '  .007065 

.4871  .4868 

.051458  ,  .052292 


.8010 
.1256 
.7431 


.8231 
.1260 
.7582 


.4817 

0650 
.097188 
.4863 
.053125 


.1261 
.7642 


10.1618 
.2542 
.1060 
.003322 

.7883 
.7883 
.7428 
.7017 
.5503 
.5380 
.5542 

.5506 
.2786 
.4750 


.056641 
.997501 
.48675 
.954896 

.8212 
.1263 
.7817 


10.1630 
.2544 
.1040 
..003314 

.7868 
.7868 
.7424 
.7802 
.6520 
.5422 


.5600 
.2774 
.4735 


.056406 
.097601 
.4870 
.054375 

.8105 
.1261 
.7561 


10.1627 
.2550 
.1060 


.7867 
.7W7 
.7418 
.7000 
.6605 
.6415 
.5508 

.6533 
.2784 
.4733 
.4800 

.055038 
.007018 
.480725 
.05375 

.8099 
.1266 
.7671 
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Country. 

Name  of  currency. 

Feb.  3. 

Feb.  4. 

'   Feb.  6. 

1 

Feb.  7. 

!    Feb.  8. 

1 

I    Feb.  9. 

Europe: 
Austria 

Krone 

10.000305 
.07Q6 
.006002 
.019078 
.2029 
4.3015 
.019993 
.0833 
.004886 
.0445 
.;{706 
.001497 
.0464 
.1600 

.ooai 

.0736 

.008233 

.013058 

.1527 

.2552 

.1953 

.003252 

.788? 
.7883 
.7399 
.  '/«33 
.5502 
.5425 
.5500 

.5450 
.  '-^787 
.4740 
.  47&i 

.9559:^8 
.  997917 
.48675 
.95^542 

.8100 
.1274 
.7572 

$0. 00a313 
.0802 
.00695 
.010316 
.2039 
4.3253 
.020014 
.0838 
.004994 
.0447 
.  J;724 
.  001514 
.0468 
.16-20 
.000^04 
.0753 
.007942 
.  013167 
.1537 
.2570 
.1960 
.003289 

.7^5 

.7875 
.  7:^79 
.7908 
.5482 
.  5:.46 
.5508 

.5442 
.1H08 
.4740 
.4808 

.95625 

.99875 
.  486625 
.  954i75 

.8064 
.  1282 
.7640 

to.  000317 
.0801 
.0060 
.019003 
.2041 
4.3199 
.010857 
.  08.37 
.004910 
.0448 
.  Mil 
.001503 
.0466 
.1617 
.OOOiOO 
.0756 
.007950 
.0131 
.  15<7 
.2573 
.  19.59 
.003*271 

.7742 
.7742 
.7.i05 
.7775 
.5195 
..5356 
.5517 

.5483 
.  2H21 
.4749 
.488.3 

.955547 

.99875 
.48675 
.  95.>4.i8 

.8080 
.  1289 
.7654 

la 000314 
.0808 
.006033 
.018881 
.2040 
4.3440 
.0109 
.0846 
.004060 
.0440 
.37-20 
.001531 
.0477 
.1634 
.000310 
.0758 

.013187 

.1540 

.2592 

.1955 

.003271 

.7775 
.7775 
.?289 
.7817 
.5M3 
.  5T25 
.5533 

.5500 
.2827 
.4744 
.4883 

.956016 
.998542 
.48675 
.953854 

.8115 
.1295 
.7665 

;siooo3:)6 

.0817 
.000920 
.018063 
.2045 
4.3607 
.010971 
.0855 
.005080 
.0448 
.37;» 
.001541. 
.0489 
.1651 
.000309 
.0757 
.007871 
.Oi:U96 
.1567 
.2608 
.1951 
.0a3314 

.7602 
.7692 
.  7-i79 
.7742 
.5429 

.sno 

.5402 

.5408 
.2844 
.4742 
.4883 

.056328 
.09875 
.486875 
.954479 

.8152 
.1320 
.7896 

la  000336 

Belgium 

Franc 

.0826 

Lev 

.000067 

Czeuioelovakia 

Krone 

.019038 

Denmark 

do 

.2061 

England 

Pound  sterling 

Markka T 

4.3703 

Finland 

.0199S7 

France 

Franc 

.0854 

Germany 

Reichsmark 

.005207 

Greece... 

Drachma 

.0450 

Holland 

Florin  or  guilder.... 
Krone *. 

.3739 

Hungary 

.001556 

Italy..  .. :: 

Lira 

.0405 

Norway 

Krone '. 

.1663 

Poland. 

Polish  mark 

Escuda 

.000305 

Portugal 

.0754 

Rumania 

Leu 

.00815 

Serbia.. 

Dinar 

.0133 

Spain '.. 

Peseta 

Krona 

.1588 

Sweden . . 

.2617 

!=^witzerland     

Franc 

.1945 

Yugoslavia 

Asia: 
China 

Krone 

.003316 

Chcfoo  tael 

.7708 

Do 

Hankow  taeJ 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar.... 

Mexican  dollar 

Tientsin  or  Peiyang 

dollar. 
Yuan  dollar 

.7708 

Do 

.7289 

Do 

.7<>75 

Do 

*    .5419 

Do 

.^VO 

Do 

.5483 

Do 

.5425 

India 

Rupee 

.7842 

Japan 

Yonr...::::::::;:.: 

.4738 

Singapore  (S.  S.) . 
North  America: 
Canada 

DoUar 

.4858 

do 

/055O3S 

Cuba 

Peso 

.008542 

Mexico 

Newfoundland.. . 

.....do 

Dollar 

.48625 

South  America: 

Argentina 

Brazil 

Peso  (gold) 

.8251 

Milreis 

.1?50 

Uruguay.     .  .. 

Peso 

.7738 
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(T.  D.  39011.) 

[Omitted  from  this  edition.] 


(T.  D.  39012.) 
Fines  against  Shipping  Board  vessels. 

Certain  vessels  owned  by  the  United  States  Shipping  Board  Emergency  Fleet  Cor- 
poration not  to  be  libeled  for  -violation  of  the  customs  revenue  laws^ 

Treasury  Department,  February  16, 1922, 
To  Collectors  of  Customs: 

Under  the  provisions  of  section  3088,  Revised  Statutes,  a  vessel  is 
liable  for  the  payment  of  any  penalty  incurred  by  it  or  the  master 
or  owner  thereof  for  violation  of  the  revenue  laws  of  the  United  States. 
By  the  provisions  of  the  act  of  Congress  approved  February  8,  1881 
(21  Stat.,  321),  section  3088,  Revised  Statutes,  was  amended  so  as  to 
make  the  vessel  liable,  when  used  as  a  common  carrier,  only  where 
the  master  or  owner  thereof  at  the  time  of  the  illegal  act  is  a  con- 
senting party  or  privy  thereto. 

A  number  of  cases  have  come  to  the  attention  of  the  department  in 
which  a  vessel  Uable,  by  virtue  of  the  provisions  of  section  3088, 
Revised  Statutes,  as  amended  by  the  act  of  February  8,  1881,  for  a 
'  penalty  incurred  by  the  master  under  section  2809  or  section  2873, 
Revised  Statutes,  was  owned  by  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  and  operated  by  a  private  shipping 
concern.  The  department  has  been  advised  by  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation  that  the  greater  part 
of  its  vessels  allocated  to  private  shipping  concerns  are  operated 
under  what  is  known  as  *' Managing  and  operating  agreement  No.  4.^' 
Under  the  terms  of  this  agreement  any  penalty  for  which  a  vessel  is 
liable  which  is  collected  from  the  operator  would  ultimately  be  paid 
by  the  owner,  the  Shipping  Board. 

It  would  be  futile  for  one  Government  department  to  collect  a 
penalty  from  another,  and  therefore  where  a  vessel  owned  by  the 
United^tates  Shipping  Board  Emergency  Fleet  Corporation  and  oper- 
ated by  a  private  concern  under  the  managing  and  operating  agree- 
ment No.  4  becomes  liable  for  the  payment  of  a  penalty  incurred  for 
violation  of  the  customs  revenue  laws,  clearance  of  the  vessel  shall 
not  be  withheld  nor  shall  any  proceedings  be  taken  against  the  vessel 
itself  looking  to  the  enforcement  of  such  hability. 

This  exemption  does  not  apply  to  vessels  placed  by  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation  with  private 
concerns  under  '^bare-boat"  charters,  and  shall  not  in  any  way  be 
construed  so  as  to  relieve  the  masters  of  such  vessels  or  other  persons 
incurring  such  penalties  from  personal  liability  for  the  payment 
thereof. 
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With  a  view  to  securing  the  cooperation  of  the  Shipping  Board  in 
the  prevention  of  violations  of  the  customs  revenue  laws  by  the  offi- 
cers and  crews  of  vessels  under  its  control,  you  will  report  promptly 
to  the  department  all  cases  of  violation  of  such  laws  involving  Ship- 
ping Board  vessels  in  which  in  your  opinion  the  master  or  other  officer 
is  impUcated  or  is  grossly  negligent  in  endeavoring  to  prevent  it,  stat- 
ing fully  the  facts  upon  which  your  opinion  is  based. 

(92883.)  Elmbk  Dover,  AsaistarU  Secretary. 


(T.  D.  39013.) 
Submission  of  protests — Customs  Regulations  amended. 

Article  649,  Customs  Regulations  1915,  as  amended  by  T.  D.  38869of  October  8, 1921, 

modified. 

Treasury  Department,  February  18,  1922, 
To  Collectors  and  Other  Officers  of  the  Customs: 

It  has  been  brought  to  the  attention  of  the  department  that  article 
649  of  the  Customs  Regulations  of  1915,  as  amended  in  T.  D.  38869 
of  October  8,  1921,  requiring  collectors  of  customs  to  furnish  a  state- 
ment as  to  ''the  rate  of  assessment  claimed/'  imposes  unnecessary 
work  upon  collectors  since  the  rate  of  assessment  claimed  is  set  forth 
in  the  protest  itself. 

Article  649,  Customs  Regulations  of  1915,  as  amended  by  T.  D. 
38869,  is  therefore  hereby  modified  to  read  as  follows: 

The  collector  in  his  letter  of  transmittal  shall  furnish  a  statement  showing  the  rate 
imposed  or  assessment  made,  a  specific  description  of  the  character  of  the  merchandise, 
and  the  reasons  which  governed  him  in  the  assessment  of  the  duty. 

(109757.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39014.) 

White  'phosphorus  matches. 

Foreign  certificates  of  inspection  for  matches  manufactured  in  Finland  to  be  waived. 

Treasury  Department,  February  18,  1922. 
To  Collectors  and  Other  Officers  of  the  Customs: 

The  department  has  received  from  the  Secretary  of  State  a  copy 
of  a  law  given  at  Helsengfors,  Finland,  dated  November  13,  1872, 
effective  January  1,  1874,  and  an  amendment  thereto  dated  October  7, 
1921,  which  prohibits  the  importation,  manufacture,  and  sale  of 
matches  with  white  (yellow)  phosphorus  in  Finland. 

The  department  in  view  thereof  is  satisfied  that  matches  imported 
from  Finland  may  be  admitted  into  the  United  States  without  pro- 
duction of  the  official  certificate  of  inspection  required  in  T.  D.  32975, 
provided  all  other  requirements  of  the  regulations  are  complied  with 
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on  entry,  and  the  appraiser  shall  state  that  the  matches  entered  were 
found  on  examination  not  to  be  white  phosphorus  matches.  The 
production  of  such  certificates  upon  the  entry  of  matches  manu- 
factured in  Finland  will  therefore  be  waived. 

(92666-17.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39016— G,  A.  8607.) 
Folding  pocket  scissors. 

Folding  pocket  sciflBoiB  (with  or  without  flimsy  imitation  leather  casee,  which 
are  of  minor  value),  valued  above  20  cents  per  dozen  pieces,  are  dutiable  as  metal 
articles  above  that  value  designed  to  be  worn  on  apparel  or  carried  on  or  about  or 
attached  to  the  person,  like  the  articles  enumerated  in  paragraph  356,  at  60  per  cent 
ad  valorem  under  such  paragraph,  rather  than  ais  scissors  under  paragraph  128  at  30 
per  cent  ad  valorem.  (Bischoff  v.  United  States,  7  Gt.  Gust.  Appls.,  138;  T.  D. 
36458;  Woolworth's  case,  G.  A.  8437, 39  Treas.  Dec,  332;  Gallagher  v.  United  States, 
6  Ct.  Gust.  Appls.,  105;  T.  B.  35343;  United  States  v.  Gluck,  8  Gt.  Gust.  Appls.,  11; 
T.  D.  37160;  Gohn  v.  United  States,  4  Gt.  Gust.  Appls.,  378,  T.  B.  33536;  cited  and 
followed.) 

United  States  General  Appraisers,  New  York,  February  14,  1922. 

In  tbe  matter  of  protefts  980085,  etc.,  of  8.  S.  EresgeCo.  et  aL  against  the  assessment  of  duty  by  the  coUecton 
of  customs  at  the  ports  of  New  York  and  Philadelphia. 
[Affirmed.] 

Barnes,  CkUven  ds  HaUtead  (Frank  M,  EaUtead  and  Albert  MacC.  Barnes^  jr,,  of 
coansel)  for  the  importer. 

William  W.  Eoppin,  AflOBtant  Attorney  General  (Samuel  Itenachmid  and  Charles  D, 
Lawrence,  special  attorneys),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullf^an,  and  Brown,  General  Appraipers). 

Sullivan,  General  Appraiser:  The  question  in  this  case  is  whether 
certain  folding  pocket  scissors  are  properly  dutiable,  as  classified  by 
the  collector,  as — 

*  *  •  articles  valued  above  20  cents  per  dozen  pieces  decdgned  to  be  worn  on 
apparel  or  carried  on  or  about  or  attached  to  the  perpon,  such  as  and  including  buckles, 
card  cases,  chains,  dgar  capes,  cigar  cutters,  cigar  holders,  cigarette  capes,  cigarette 
holders,  coin  holders,  collar,  cuff,  and  dress  buttons,  combs,  match  boxes,  mesh  bags 
and  purses,  millinery,  military,  and  hair  ornaments,  pins,  powder  capes,  stamp  capes, 
vanity  cases,  and  like  articlea;  all  the  foregoing  and  parts  thereof,  finished  or  partly 
^mAeA,  composed  of  metaL    *    *    * — 

at  60  per  cent  ad  valorem  under  paragraph  366,  act  of  1913,  or  under 
the  eo  nomine  provision  for  scissors  in  paragraph  128  of  the  same  act 
at  30  per  cent  ad  valorem. 

It  will  be  observed  the  official  samples  of  the  folding  pocket  scis- 
sors in  question  are  contained  in  a  cheap  cardboard  or  paper  case, 
covered  with  red  paper  imitating  leather.  It  is  admitted  the  scissors 
are  chief  value  in  the  entirety,  and  that  the  scissors  and  cases  were 
imported  together.     The  facts,  which  are  not  disputed,  are  that  the 
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merchandise  is  folding  scissors;  that  they  are  used  as  ordinary  scis- 
sors; that  ''they  are  used  by  people  to  carry  in  the  pocket;  some 
women  carry  them  in  their  handbags." 

Q.  If  a  man  usee  them,  he  carries  them  in  his  pocket? — ^A.  Yes. 

Q.  They  are  dengnedfor  that  purpose,  are  they  notf — ^A.  Well,  /  believe  they  are. 

It  is  true  that  scissors  are  eo  nomine  provided  for  in  paragraph  128, 
but,  as  stated  by  the  Government  in  its  brief,  paragraph  356,  specifi- 
cally enumerates  certain  articles,  such  as  buckles  and  chains  which 
are  also  eo  nomine  provided  for  in  paragraphs  151  and  126,  also 
cigar  cases,  cigar  cutters,  etc.,  which  also  fall  within  the  term 
''smokers'  articles"  provided  for  by  paragraph  381.  (See  Bischoff  t;. 
United  States,  7  Ct.  Gust.  Appls.,  138;  T.  D.  36458,  as  to  the  smokers' 
articles;  also  Woolworth's  case,  O.  A.  8437,  39  Treas.  Dec,  332,  as 
to  key  chains.) 

If  the  following  questions  can  be  answered  in  the  afiSrmative,  it 
seems  to  us  these  folding  pocket  scissors  are  dutiable  under  para- 
graph 356: 

1.  Are  they  valued  above  20  cents  per  dozen  pieces? 

2.  Are  they  "designed  to  be  worn  on  apparel  or  carried  on  or 
about  or  attached  to  the  person  in  the  same  manner  as  are  the 
enumerated  articles  and  like  articles  when  in  their  customary  use?  " 
(Gallagher  v.  United  States,  6  Ct.  Oust.  Appls.,  105;  T.  D.  36343.) 

3.  Are  they  "similar  to  the  prescribed  exemplars  in  respect  to  the 
manner  in  which  they  are  worn  or  customarily  carried  upon  the 
person  ?''     (Gallagher  case,  supra.) 

4.  Are  they  "in  their  customary  use  *  *  *  carried  upon  the 
person  of  the  user,  not  for  warmth  or  protection  like  clothing,  but 
rather  as  incidental  articles  of  mere  personal  comfort,  convenience, 
or  adornment?''     (Gallagher  case,  supra.) 

5.  Are  they  composed  of  metal  ? 

All  of  these  questions  are  answerable  in  the  aflSrmative. 
Protestants,  among  the  contentions  in  their  brief,  state — 

If  it  should  be  held  that  paragraph  356  included  articles  designed  and  intended  to 
be  worn  on  the  person,  even  though  more  specifically  provided  for  elsewhere,  it  would 
result  in  the  classification  of  watches,  pocketknives,  fans,  and  various  other  articles 
specifically  provided  for  under  the  provisions  of  said  paragraph  356,  because  such 
articles  are  not  only  designed  to  be  carried  or  worn  on  the  person  but  are  invariably 
so  worn  or  carried. 

It  is  true  that  watches,  pocketknives,  fans,  and  other  articles 
designed  to  be  worn  or  carried  on  the  person  are  specially  provided 
for  in  various  paragraphs,  and  they  are  therefore  dutiable  under 
such  paragraphs  rather  than  under  paragraph  356.  But  folding 
pocJcet  scissors  designed  to  be  worn  on  apparel  or  carried  on  or  about 
or  attached  to  the  person  are  not  specially  provided  for  in  any 
paragraph  of  the  tariff  act  of  1913. 
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However,  the  Court  of  Customs  Appeals  in  United  States  v.  Gluck 
(8  Ct.  Cust.  Appls.,  11;  T.  D.  37160)  has  passed  upon  this  very 
article.  In  that  case  the  court  had  before  it,  besides  a  large  number 
of  other  articles,  a  leather  case  containing  folding  scissors  '^  evi- 
dently designed  to  be  carried  on  the  person  and  not  the  ordinary 
scissors  provided  for  elsewhere  eo  nomine."  The  handles  of  those 
scissors  were  ''jointed  in  a  manner  to  permit  the  scissors  blades  to 
be  folded  within  the  handles" — a  description  which  exactly  fits  the 
merchandise  in  the  case  at  bar.  The  court  held  them  dutiable  under 
paragraph  356,  rather  than  as  cases  fitted  with  traveling  sets  under 
paragraph  360.  In  that  case,  it  is  true,  the  court  based  its  decision 
on  the  fact  that  counsel  conceded  the  cases  and  contents  should  be 
treated  as  entireties,  and  therefore  the  question  of  segregation  and 
separa'te  dutiabiUty  was  not  considered;  but  the  court  said — 

The  several  articlee  inclosed  in  the  leather  case  were,  if  segregated,  dutiable  under 
paragraph  356,  within  the  ruling  of  the  Cross  case.  We  think  it  should  not  be  held 
that  by  placing  these  articlee  in  a  cheap  leather  case  the  dutiable  status  can  be 
changed    ♦   •   *, 

The  use  to  which  merchandise  may  be  placed  may  and  does  at 
times  control  its  classification  for  dutiable  purposes. 

In  the  Bischoff  case,  supra,  being  the  pocket  cigar  lighter  case,  the 
expression  ''all  smokers'  articles  whatsoever  not  specially  provided 
for"  gave  way  to  the  use  and  design  of  the  article.  The  board  held 
in  its  decision  affirmed  by  the  Court  of  Customs  Appeals  (G.  A.  7810, 
29  Treas.  Dec,  493)  that  certain  gilt  and  enameled  metal  articles  of 
the  shape  and  size  of  a  gold-tipped  paper  cigarette,  valued  above  20 
cents  per  dozen  pieces,  and  designed  to  be  carried  on  the  person,  used 
to  light  cigars,  were  dutiable  under  the  herein-quoted  clause  of  para- 
graph 356,  rather  than  under  the  provision  in  paragraph  381  for  ''all 
smokers'  articles  whatsoever,  not  specially  provided  for  in  this  sec- 
tion." 

The  board  in  passing  thereon  stated: 

Did  the  legislative  body  intend  when  it  enacted  in  paragraph  381  a  provision  for 
"aU  smokers'  articles  whatsoever''  to  include  within  that  term  all  articles  used  by 
smokers?  The  term  is  comprehensive  enough  to  include  the  merchandise  under  dis- 
cussion, and  ordinarily  would  be  so  construed  if  it  were  not  for  the  provision  in  another 
paragraph  that  '*  articles  valued  above  20  cents  per  dozen  pieces  designed  to  be  worn 
on  apparel  or  carried  on  or  about  or  attached  to  the  person,  such  as  and  including 

•  *    *    dgar  cases,  cigar  cutters,  cigar  holders,  cigarette  cases,  cigarette  holders, 

*  *  *  match  boxes,  *  *  *  and  like  articles,  *  »  *  composed  of  metal," 
are  to  pay  a  duty  of  60  per  cent  ad  valorem.  Will  it  be  questioned  that  cigar  cases, 
cigar  cutters,  and  the  other  articles  mentioned  above  are  included  within  the  term 
"Bmokers'  articles?"  Yet  they  are  specifically  named  in  paragraph  356.  Did  not 
(Congress  intend  that,  as  to  these  smokers'  articles,  they  should  be  eliminated  from 
paragraph  381?  Clearly  that  was  the  intent,  and  this  intent  is  perfectly  manifest 
from  a  reading  of  the  statute.  In  addition,  the  statute  declares  that  ''like  articles " 
to  the  above  shall  be  classified  in  the  same  manner.    It  is  evident  that  the  cigar  lighter 
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in  question  is  a  "like  article  "  to  those  enumerated  in  the  paragraph,  for  the  reason  it 
is  carried  as  an  article  for  the  personal  comfort  or  convenience  of  the  smoker,  as  they 
are.  No  other  conclusion  can  be  arriyed  at  and  give  to  each  paragraj^  a  harmonious 
construction. 

The  court  in  aflSrming  the  board  stated  that  the  introductory  words 
in  the  clause  of  paragraph  356  heretofore  quoted  "indicate  that  the 
denominatively  mentioned  articles  are  to  be  regarded,  so  far  as  they 
go,  not  only  as  eo  nomine  provisions  but  illustrative  as  well,  and  the 
words  'like  articles'  following  this  eo  nomine  enumeration  emphasize 
the  intent  that  the  articles  therein  expressly  named  and  like  articles 
not  specifically  mentioned,  but  like  in  purpose  and  like  in  use^  are  to 
be  included  within  it."  Therefore,  in  view  of  this  conclusion  of  the 
court,  folding  pocket  scissors  are  in  effect  eo  nomine  provided  for  in 
paragraph  356,  because  like  in  purpose,  being  designed  to  be  carried 
on  or  about  the  person,  and  like  in  use,  as  a  person  carrying  one  could 
very  well  use  it  as  a  cigar  cutter. 

If,  however,  it  be  considered  that  folding  pocket  scissors  designed 
to  be  carried  on  or  about  the  person  are  eo  nomine  provided  for  as 
scissors  by  paragraph  128,  and  are  not  in  effect  eo  nomine  covered 
by  paragraph  356,  in  view  of  the  following  expression  of  the  Court 
of  Customs  Appeals  in  Cohn  v.  United  States  (4  Ct.  Cust.  Appls., 
378,  381;  T.  D.  33536),  we  should  hold  them  dutiable  under  para- 
graph 356 : 

The  rule  invoked  by  the  Government  that  an  eo  nomine  description,  other  things 
being  equal,  must  prevail  in  tariff  statutes  is  soimd  and  well  founded  upon  both  logic 
and  precedent,  but  it  is  manifestly  controlled  by  the  higher  rule,  that  if  Congress 
has  indicated  in  a  given  case  its  intent  that  such  rule  is  not  to  apply,  effect  must  be 
given  to  such  intent,  because  the  eo  nomine  rule  itself  is  but  one  means  of  discovering 
legislative  intent  which,  if  and  when  ascertained,  must  control. 

This  is  the  crux  of  the  rule  with  reference  to  eo  nomine  classifica- 
tion. What  was  the  intent  of  Congress?  When  we  ascertain  such 
intent  it  must  govern  notwithstanding  any  eo  nomine  description. 
Unquestionably  the  intent  of  Congress  with  reference  to  the  mer- 
chandise under  consideration  was  to  place  it  upon  a  higher  scale  than 
ordinary  scissors.  We  here  have  an  article  designed  to  be  carried  on 
or  about  the  person,  different  from  ordinary  scissors  not  so  designed 
and  unfitted  to  be  so  carried,  and  it  possesses  all  the  other  require- 
ments necessary  to  bring  it  within  paragraph  356.     We  so  hold. 

There  is  some  question  as  to  whether  some  of  these  folding  pocket 
scissors  were  without  cases.  In  our  opinion  that  does  not  change 
the  situation,  for  even  without  the  cases  they  can  be  conveniently 
carried  on  or  about  the  person,  inasmuch  as  when  folded  the  points 
are  amply  protected,  and  they  fold  into  a  very  compact  convenient 
shape  for  carrying  in  the  pocket. 

The  protests  are  overruled. 
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(T.  D.  39016— G.  A.  8508.) 

Brooms  of  hamhoo — Pot  scrubs — Orders  from  Treasury  Department — 
Customs  officials  appraise  arid  assess  duty  on  their  own  oaths. 

1.  Appraisers  and  collectors  administering  customs  laws,  while  observing  aufhor- 
ized  regulations  promulgated  by  the  Secretary  of  the  Treasury,  as  to  procedure  and 
method,  must,  in  classifying  and  appraising  merchandise  and  assessing  duty,  act 
on  their  own  responsibility,  governed  alone,  under  their  official  oaths,  by  their 
individual  judgments. 

2.  The  Board  of  General  Appraisers  being  the  only  customs  court  of  original 
juiiadiction,  its  dedsions,  until  reversed  or  set  aside,  are  the  law  on  the  questions 
decided,  binding  aUke  on  all  individuals  and  officials.  A  customs  official  is  not  at 
liberty  to  disregard  any  such  decision  because  directed  to  do  so  by  the  Treasmry 
Department.  This  case  is  controlled  by  former  decisions  of  this  boud  and  the  pro* 
test  is  sustained. 

United  States  General  Appraisers,  New  York,  February  16,  1922. 

In  the  matter  of  protests  034510,  etc.,  of  E.  B.  Thomas  A  Co.  against  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  Ban  Francisoo.  ^ 

[Reversed.] 

Frank  L.  Lawrence  for  the  importers. 

William  W.  Hopping  Assistant  Attorney  General  (Irving  WasMmmf  special  attorney), 
for  the  United  States. 

Before  Board  3  (WArrs,  Hat,  and  Adamson,  General  Appraisers;  Hat,  G.  A.,  not 

,    participating). 

Adamson,  General  Appraiser:  There  is  no  question  from  the  record 
and  the  argument  but  that  the  merchandise  involved  in  this  case  is 
identical  in  character  with  that  involved  in  protest  811328  of  Dohr- 
mann  Commercial  Co.  decided  in  Abstract  41549,  opinion  by  Hay, 
General  Appraiser,  and  also  the  merchandise  involved,  in  protest 
852115  of  W.  J.  Byrnes  &  Co.,  decided  in  Abstract  44010,  opinion  by 
Adamson,  General  ^  ppraiser. 

It  is  not  contended  in  this  case  that  the  appraising  officers  acted 
on  their  own  judgment.  They  confess  that  they  acted  in  obedience 
to  an  order  from  the  Treasury  Department  (T.  D.  37502),  in  which  the 
Treasury  Department  blandly  announces  that  it  does  not  acquiesce 
in  our  decision  and  calls  attention  to  the  fact  that  the  Assistant 
Attorney  General  will  have  a  new  case  made  on  the  issue  involved, 
and  directs  the  customs  officers,  pending  final  determination,  to 
assess  duties,  in  defiance  of  the  various  judgments  of  this  board,  at 
35  per  cent  ad  valorem  as  brushes,  and  not  at  15  per  cent  ad  valorem 
as  brooms,  under  paragraph  336,  act  of  1913. 

In  Abstract  44010,  the  board  in  its  opinion  used  the  following  lan- 
guage, which  we  can  not  do  better  than  repeat  here: 

The  customs  officers  at  the  ports  of  the  United  States  are  responsible  on  their  own 
oaths  to  act  on  their  own  responsibility  according  to  the  law  and  facts  in  appraising, 
classifying  merchandise,  and  imposing  duties.    Regulations  for  method  and  pro- 
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cedure,  when  made  by  the  Secretary  of  the  Treasury  by  authority  of  statute  law,  are 
entitled  to  the  same  force  as  statute  law,  when  not  inconsistent  therewith,  but  there 
is  no  authority  anywhere  for  the  customs  ofBicers  to  act  on  specific  letters  of  instruc- 
tion as  to  their  action  in  appraising  and  classifying  merchandise  and  assessing  and 
collecting  duty  thereon,  save  only  in  the  few  specific  cases  where  particular  authority 
is  conferred  on  the  Secretary  of  the  Treasury  to  grant  relief,  in  which  cases  orders 
lawfully  issued  by  the  Secretary  of  the  Treasury  would  usually  show  to  the  collector 
that  duties  in  whole  or  in  part  have  been  remitted  and  therefore  are  not  due. 

There  being  no  change  in  the  law  and  the  facts  being  the  same,  the  unreversed 
decisions  of  this  board,  which  is  the  only  customs  court  of  original  jurisdiction,  are  as 
binding  and  conclusive  as  a  final  determination  of  the  question  presented  as  could  be 
found  in  the  decision  of  any  other  court  to  which  causes  may  be  carried.  The  customs 
officers  may  not  make  cases,  as  suggested  by  the  department  letter.  The  customs 
officers  examine  the  goods  and  classify  them  according  to  law  and  fact.  If  they  are 
found  identical  in  character  with  goods  already  passed  upon  on  appeal  to  this  court, 
the  last  unreversed  decision  of  this  court  on  the  subject  is  the  law  of  the  case.  If  a 
different  state  of  facts  is  found  to  exist,  the  collector  may  act  according  to  the  facts, 
and,  if  a  protest  is  entered  on  the  trial  of  the  case,  the  testimony  may  or  may  not 
justify  his  action. 

It  is  unnecessary  for  the  Secretary  of  the  Treasury  or  anybody  else 
to  acquiesce  in  the  decisions  of  the  board.  Those  decisions,  until 
reversed  or  set  aside,  become  a  part  of  the  law  of  the  land  and  are 
binding  upon  everybody,  officials  and  private  citizens. 

The  protests  are  sustained. 


(T.  D.  39017— G.  A.  8509.) 

Ahandonment —  Validity  of  Entry — Nonimportation. 

1.  Entry  executed  and  lodged  with  the  collector  before  arrival  of  the  ship,  though 
premature,  is  good  and  valid,  because  after  the  arrival  of  the  ship  it  was  treated  as 
good  and  the  transaction  was  completed  by  payment  of  the  duties  and  the  issuance 
of  a  delivery  permit. 

2.  The  deputy  collector  is  without  authority,  after  lapse  of  time  for  abandonment, 
to  grant  permission  to  redate  the  original  entry  so  as  to  establish  a  new  date  from 
which  to  count  the  time  in  which  to  abandon. 

3.  A  notation  by  an  importer  of  statement  as  to  amendment  and  redate  is  of 
no  value.  His  second  effort  to  abandon,  based  on  such  amended  date,  is  untimely 
and  properly  rejected. 

4.  The  evidence  showing  all  casks  arrived  and  contents  of  some  value,  a  non- 
importation is  not  shown. 

United  States  General  Appraisers,  New  York,  February  16,  1922. 

In  the  matter  of  protest  939958  of  Citro  Chemical  Co.  against  the  assessment  of  duty  by  the  collector  of 
customs  at  the  port  of  Ne  ^  York. 
[Affirmed.] 

John  Giblon  Duffy  for  the  importer. 

William  W.  HoppiUj  Assistant  Attorney  General  {John  J,  Mulvaney  and  John  A, 
Kempf  special  attorneys,)  for  the  United  States. 

Before  Board  3  (Waite,  Hay,  and  Adamson,  General  Appraisers;  TIay,  0.  A.,  not 

participating). 

Adamson,  General  Appraiser:  The  protest  in  this  case  relates  to  a 
consignment  of  citrate  of  lime  contained  in  168  casks.     The  protest 
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claims  relief  on  two  grounds,  (1)  the  right  to  abandon  the  entire 
cargo  because  more  than  10  per  cent  damage  had  been  sustained,  and 
(2)  reUef  on  the  ground  of  nonimportation. 

It  appears  that  the  ship  arrived  on  August  9,  1920;  that  importer's 
broker  had  filed  an  entry  on  July  13,  1920;  that  on  August  10,  one 
day  after  the  arrival  of  the  ship,  duty  was  paid  and  th6  deUvery 
permit  issued.  On  August  26,  1920,  the  importer  lodged  a  tender  of 
abandonment  which  the  collector  rejected  because  not.Jodged  in 
time.  A  second  application  for  abandonment  was  made  on  Sep- 
tember 20,  1920,  and  was  also  rejected  as  not  in  time. 

The  importer  claims  that  this  last  notice  of  abandonment  was  good 
and  binding  and  should  have  been  effective  because,  as  he  alleges, 
the  entry  of  July  13,  several  weeks  before  the  arrival  of  the  ship,  was 
absolutely  void;  that  although  the  duty  was  deposited  and  a  dis- 
charge permit  issued  on  August  10,  after  the  arrival  of  the  ship,  it 
did  not  perfect  the  void  entry  previously  made,  but  that  he  was  per- 
mitted to  make  a  new  entry  afterwards,  and,  within  10  days  from 
that  entry,  he  lodged  his  second  notice. 

The  fii^t  notice  of  abandonment  is  dated  August  26  and  refers  to 
entry  16797,  the  number  on  the  only  entry  in  the  case.  There  is 
another  notice,  dated  September  18,  1920,  referring  to  the  same 
number  of  entry,  with  a  footnote  at  the  left-hand  comer  at  the 
bottom — 

Entry  amended  and  redeolared  to  on  September  17,  1920. 

Across  the  caption  of  that  last  notice  appears  the  following: 

Received  in  the  7th  Division  Sep.  18, 1920.  P.  S.  Entry  re-declared  Sept.  17, 1920, 
Iriit  as  duties  were  paid  after  arrival  of  vessel,  Field  a1  andonment  not  timely. 

At  the  bottom  of  the  entry  on  the  left-hand  comer  there  appears 
the  following: 

Re-declared  this  17th  day  of  September  1920.    Magoya,  Deputy  Collector. 

On  the  obverse  of  the  entry  appear  the  words: 

"May  correct  D/A  and  re-declare.  Septeral  er  16,  1920,"  signed  with  the  initials 
which  a  witness  swore  were  made  by  Deputy  Collector  Magoya. 

Across  the  upper  face  of  that  entry  was  written:  "No  allowance, 
E.  L.  A.,"  who,  the  witness  said,  was  Deputy  Collector  Allendorf  in 
the  customs  division,  and  the  following: 

Application  of  importers  for  relief  from  payment  of  duties  on  basis  of  entered  value 
denied  in  D.  L.  of  Jan.  19/21,  109052/5500/700,  Jan.  26/21,  D.  E.  B. 

Touching  these  various  papers  the  witness,  who  was  the  importer's 
broker,  testified  as  follows: 

Entry  was  made  and  presented  to  the  customhouse  for  passage;  we  found  the  steam- 
ship had  not  arrived  and  laid  it  aside;  it  has  a  declared  date  on  it;  paper  had  been 
deposited  with  the  customhouse;  when  I  learned  that  the  steamship  had  arrived  we 
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paid  the  duty  on  the  merchandue  August  9,  1920;  made  no  declaration  nor  did  any- 
thing at  that  time,  but  later  on;  September  16  got  permission  from  deputy  collector 
to  amend  our  date  of  arrival;  may  correct  D/A  (it  means  date  of  arrival)  and  redeclare 
September  16,  1920. 

Q.  What,  in  your  mind,  at  that  time  was  that  whether  you  took  it  from  the  date  of 
the  entry,  July  13,  w  whether  you  took  it  from  the  d&te  of  arrival  of  the  veoael,  your 
abandonment,  which  was  made  August  26,  was  outside  of  the  10  days  and  you  could 
not  have  any  relief  under  it?— A.  Yes.  In  fact,  it  was  filed  knowing  there  was  no  relief 
whatsoever. 

Q.  So,  then,  the  plan  occurred  to  you  or  was  suggested  to  you  of  your  rededaring 
your  entry? — ^A.  Yes,  sir. 

Q.  And  changing  your  date  of  arrival,  and  you  were  then  assuming  that  your  entry 
took  place  on  this  second  date,  September  17? — ^A.  Yes,  sir. 

The  collector  ignored  all  that  occurred  after  the  payment  of  duty  • 
on  August  10,  holding  that  the  payment  of  the  duties  and  issuance  of 
the  permit  of  delivery  cured  any  difficulty  about  prematurity  of  the 
date  of  entry,  recognizing  that  as  that  entry  used  by  them,  although 
prematurely  lodged,  was  perfected  by  the  payment  of  duties  and  is- 
suance of  the  permit  and  the  process  of  entry  was  complete  and  final 
and  not  to  be  affected  by  any  of  the  subsequent  occurrences. 

There  was  never  any  mistake  about  the  date  of  arrival,  so  there 
was  no  occasion  to  correct  that.  The  only  thing  that  the  importer 
was  interested  in  correcting  or  reinforcing  was  the  entry  of  July  13, 
which  he  alleges  was  void  and  could  not  by  any  means  be  made 
effective  by  any  order,  however  valid.  The  date  of  arrival  of  the  ship 
must  be  correct,  such  date  not  being  anywhere  in  question. 

The  first  question  presented  is,  When  was  the  entry  made  ?  We 
understand  from  the  law,  as  construed  by  this  board  and  the  courts, 
that  entry  consists  of  all  the  things  necessary  to  secure  the  discharge 
of  the  imported  merchandise  and  its  introduction  into  the  commerce 
of  the  country.  It  is  undouBtedly  true  that  the  entry  was  prema- 
turely made  and  was  of  no  value  if  it  had  been  ignored  and  a  new  one 
made  on  the  arrival  of  the  ship  and  the  payment  of  the  duty,  but 
the  writing  and  signing  of  that  entry  were  not  necessarily  void.  The 
date  of  the  paper  was  erroneous  and  the  filing  wrong,  but  it  was  filed 
and  remained  so,  and  when  the  ship  arrived  and  the  duties  were  paid, 
that  paper  was  still  in  existence  and  appears  to  have  been  accepted 
and  regarded  as  the  proper  entry  for  that  merchandise.  Nothing 
was  said  about  it.  No  attention  was  called  to  the  fact  that  it  was 
invalid.  Duty  was  paid  and  nothing  at  the  time  said  about  the  entry. 
There  is  no  doubt  in  our  minds  that  that  paper  was  regarded,  ac- 
cepted, and  acted  on  as  a  paper  of  that  date.  The  parties  had  a  right 
so  to  regard  it  although  it  bore  a  previous  date  and  was  prepared  at  a 
previous  time,  and  the  only  correction,  if  any,  necessary  to  make  in  it 
was  to  redate  the  filing  as  of  the  day  the  duties  were  paid  and  the  per- 
mit issued.  It  was  certainly  good  and  valid  as  acted  upon  at  that 
time  whether  correctly  dated  or  not. 
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As  to  the  part  of  the  alleged  entry  of  the  deputy  collector,  "  and 
redeclared,"  we  doubt  the  authority  of  the  collector,  after  entry  had 
been  made  and  permit  issued,  to  reopen  the  matter  and  grant  any  such 
extension.  The  difficulty  encountered  by  the  contention  of  the  im- 
porter, however,  is  that  prior  to  that  time  he  had  already  filed  a  notifi- 
cation of  abandonment  and  had  specifically  referred  to  the  entry  made 
on  July  13, 1920,  giving  the  number  thereof  and  stating  that  the  right 
was  claimed  according  to  that  entry. 

We  hold  that  the  entry  had  been  made  and  completed,  that  the 
effort  to  abandon  failed  because  the  notice  was  too  late,  that  the  re- 
declaration or  attempt  to  redeclare  was  correctly  ignored  by  the  col- 
lector, and  that  the  second  notification  of  abandonment  was. also 
properly  disregarded  by  the  collector  because  it  was  not  timely. 

As  to  the  second  claim  in  the  protest,  the  testimony  is  not  clear* 
There  is  testimony  as  to  its  damaged  condition  by  water  and  also 
that  it  was  still  citrate  of  lime,  the  original  commodity,  but  in  a 
damaged  condition.  There  is  testimony  that  it  could  be  recondi- 
tioned, but  there  the  testimony  stops.  There  is  no  evidence  as  to 
the  results  of  efforts  to  recondition  it,  no  evidence  as  to  what 
percentage  in  value  of  the  original  commodity  existed  after  re- 
conditioning, nor  what  the  expense  of  that  operation  amounted  to. 
By  adding  another  consignment  of  335  casks  to  the  consignment  of 
168  casks  at  bar,  the  importer  in  his  argmnent  presents  a  grand  total 
of  about  $143,000  worth,  according  to  the  invoices,  which  was  sold 
by  the  steamship  company  after  delivery  was  refused  for  $2,500. 
It  does  not  appear  that  the  damage  was  exactly  uniform  throughout 
the  two  lots,  though  from  slight  examination  made  long  after  landing 
a  witness  said  the  lots  appeared  very  much  in  the  same  condition. 
Sufficient  to  say  that  the  evidence  does  not  prove  that  the  merchan- 
dise was  totally  destroyed  in  value  so  as  to  authorize  us  to  find  a 
nonimportation. 

It  is  clear  that  the  merchandise  retained  its  original  character 
although  diluted  by  water  and  that  it  was  still  of  considerable  value. 
How  much  does  not  appear.  Therefore  we  are  constrained  to  overrule 
the  protest  on  both  grounds. 


(T.  D.  39018— G.  A.  8510.) 

Additional  duty  assessable  on  uniform  value  when  unit  value  is  not 

entered  hut  appraised. 

1.  Entry  following  invoice  described  merchandise  as  "1  box  containing  305 
pieces  jade  stones,  $180.''  The  appraiser,  valuing  by  items,  reported  advanced 
valuation.  Nothing  else  appeared.  The  collector,  assuming  entry  to  refer  to  imi- 
form  and  equal  value  of  all  stones,  compared  such  uniform  individual  value  with 
the  appraisal  of  each  item  and  assessed  additional  duty  accordingly.  Such  action 
18  presumably  correct  and  the  protest  against  it  is  overruled. 
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2.  linporter  will  not  be  heard  to  base  impeachment  of  appraiflement  on  his  own 
allied  failure  to  make  proper  entry.  In  this  case  the  entry  accepted  by  the  col- 
lector was  deemed  sufficient. 

United  States  Greneral  Appraisers,  New  York,  February  17, 1922. 

In  the  matter  of  protest  088321  of  American  Express  Co.  against  the  assessment  of  duty  by  the  ooOeotor 
of  customs  at  the  port  of  San  Frandsoo. 
[Affirmed.] 

'    Fravk  L.  Lav/rence  for  the  importer. 

William  W.  Hoppin^  Assistant  Attorney  General  {John  J.  Mulvaney,  special  attor- 
ney), for  the  United  States. 

Before  Board  3  (Waite,  Hat,  and  Adamson,  General  Appraisers;  Hat,  G.  A.,  not 

participating). 

Adamson,  General  Appraiser:  In  this  case  the  merchandise  is 
described  in  the  invoice  as  follows: 
1  box  containing  305  small  pieces  jade  stones,  $180. 
It  was  entered  as — 
1  box  jade  stone,  cut  not  set,  305  pieces,  $180. 

The  appraiser  opened  the  box  and  examined  each  item  separately 
and  appraised  them  as  follows: 


00  pes.  at    .  70 

170.00 

70                 .80 

56.00 

48                  .60 

28.80 

25                  .60 

15.00 

12                1.00 

12.00 

24                  .90 

21.60 

26                  .80 

20.80 

;o5 

Total  224. 20 

Packing       .30 

The  case  was  submitted  on  a  stipulation  of  fact  which  states  that, 
among  other  things,  the  rates  of  additional  duty  were  ascertained 
on  the  basis  of  the  individual  values  of  the  goods,  the  collector 
assuming  the  goods  to  have  been  entered  at  prices  determined  by 
dividing  the  total  entered  value  by  the  number  of  pieces  and  then 
comparing  this  average  value  of  each  article  with  the  value  attached 
to  it  by  the  appraiser.  The  stipulation  further  states  that  by  com- 
paring the  total  appraised  value  with  the  total  entered  value,  the 
advance  on  appraisement  would  have  been  only  24  per  cent. 

The  protest  alleges  that  no  additional  duty  should  have  been 
assessed  because  no  value  for  any  individual  item  in  the  shipment 
was  given  in  the  invoice  or  entry  and  therefore  the  entered  value 
of  any  such  item  can  not  be  determined  because  no  comparison 
between  the  entered  and  appraised  value  of  any  such  item  can  be 
made. 
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It  is  further  claimed  that  there  was  no  legal  entry  or  appraise- 
ment;  for  the  reason  that  the  entry  was  incomplete  or  imperfect 
for  want  of  proper  invoice  and  specification  of  particulars. 

It  is  further  claimed  that  duty  should  have  been  assessed  only 
at  the  regular  rate  at  which  the  merchandise  was  advisorily  classi- 
fied and  the  rate  should  have  been  imposed  only  upon  the  entered 
value  ihstead  of  the  appraised  value. 

A  further  claim  in  the  protest  is  that  as  to  the  merchandise  sub- 
jected to  an  additional  duty  greater  than  24  per  cent,  if  any  addi- 
tional duty  is  legally  assessable  it  should  be  ascertained  by  comparing 
the  total  entered  value  with  the  total  appraised  value. 

Most  of  these  grounds  of  protest  are  without  merit.  In  fact,  it 
has  been  held  that  an  importer  can  not  take  advantage  of  his  own 
failure  to  do  his  duty  in  connection  with  making  the  proper  entry, 
and  it  is  unnecessary  to  give  further  attention  to  that. 

Nor  is  it  clear  to  us  what  benefit  the  importer  expects  to  derive 
from  invalidating  the  entire  proceeding — entry  and  appraisement. 
As  he  did  not  elect  to  ignore  the  arrival  of  the  merchandise  and 
refrain  from  making  entry,  thereby  allowing  his  merchandise  to  be 
forfeited  and  sold,  it  occurs  to  us  that  he  is  rather  late  in  making 
that  point. 

As  to  the  point  in  the  protest  which  we  regard  as  the  main  proposi- 
tion, and  which  is  really  the  only  one  seriously  insisted  upon,  there 
is  no  evidence  before  us  that  the  collector's  estimate  was  wrong. 
There  is  no  testimony  but  the  stipulation.  Nothing  appears  except 
that  the  collector  accepted  the  entry  as  offered.  It  is  true  he  could 
have  rejected  it  and  eould  have  required  the  importer  to  make  a 
correct  one  in  detail,  if  he  had  deemed  it  necessary  to  do  so,  but, 
as  he  and  the  importer  were  together,  they  are  both  presumed  to 
have  understood  the  situation  and  there  is  no  evidence  that  they 
did  not  fully  understand  each  other. 

The  collector  seemed  to  be  under  the  impression  that  the  merchan- 
dise was  entered  at  what  was  intended  to  be  a  detailed  value  of  the 
proportionate  part  of  the  entire  cost  for  each  article.  There  is  no 
evidence  that  he  did  not  so  understand  it,  or  that  it  was  not  the 
truth  on  which  he  acted.  If  he  acted  on  the  true,  correct  basis, 
what  harm  was  done  as  to  any  speculative  or  irregular  method  by 
which  he  arrived  ?  If  it  was  right,  nobody  can  gainsay  the  correctness 
of  his  action.  But  he  probably  had  a  right,  from  a  statement  of  the 
number  (305)  of  items  on  the  invoice  and  entry,  to  assume  that  the 
articles  were  of  uniform  and  equal  value.  If  it  was  a  lump  sum  for 
a  mass,  why  mention  the  number  of  the  articles  ?  If  they  were  a  job 
lot  made  without  reference  to  the  number  of  articles,  it  would  have 
been  sufficient  to  state  on  the  invoice  and  entry,  ^'  1  box  jadestones, 
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$180/'  but  it  is  specifically  stated  how  many  pieces,  and,  without 
any  further  explanation  or  evidence,  the  collector  had  a  right  ta 
assume  that  the  articles  were  of  equal  value. 

But  be  that  as  it  may,  the  collector  acted.  He  acted  on  a  theory 
that  he  adopted  as  true  and  there  is  no  evidence  to  the  contrary, 
and  therefore  we  assume  and  presume  that  his  action  was  right. 
The  protest  is  overruled. 


(T.  D.  39019.) 

Boohs  in  foreign  languages — Texthoolcs. 

United  States  v.  Petby  Co.  (No.  2089).    Petbt  Co.  v.  United  States  (No.  2091). 

Textbooks — ^Bujnoual  Books — ^Books  Pbinted  Chibflt  in  Languages  Other 
Than  English. 
A  seiiee  of  books  of  general  interest  (mainly  fiction),  known  as  ''Brentano's 
Bilingual  Series/'  consiHting  of  parallel  translations  in  English  and  another  lan- 
guage, are  not  '^ textbooks"  within  the  meaning  of  that  provision  in  paragraph  426, 
tariff  act  of  1913.  Neither  are  they  printed  ''chiefly  in  languages  other  them  Eng- 
lish," under  the  same  paragraph.  The  collector's  classification  of  them  as  books 
not  specially  provided  for,  under  i)aragraph  329,  should  have  been  sustained  by 
the  Board  of  United*  States  General  Appraisers. 

United  States  Court  of  Customs  Appeals,  February  8,  1922. 

Cboss-Appbals  from  Board  of  United  States  General  Appraisers,  G.  A.  8409  (T.  D« 

38613). 
[Modified.] 

Bert  Hanson  and  WUliam  W.  Hoppin,  Assistant  Attorneys  General  {Martin  T,  Bald- 
win and  John  J,  Mvlvaney^  special  attorneys,  of  counsel),  for  the  United  States. 
WaMen  <fc  Webster  contra. 

[Oral  argument  May  4, 1921,  by  Mr.  Baldwin  and  Mr.  Webster.] 

Before  Smith,  Babbbb,  and  Mabtin,  Associate  Judges. 

(Oral  reargument  October  6, 1021,  by  Mr.  Mulvaney  and  Mr.  Webster.] 

Before  De  Ybibs,  Presiding  Judge,  and  Smith,  Babbeb,  and  Mabtin,  Associate 

Judges. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 

The  merchandise  now  in  question  consists  of  two  cases  of  books 
which  were  invoiced  at  London,  England,  and  were  entered  at  the 
port  of  New  York. 

The  importer  claimed  free  entry  for  the  books  as  textbooks,  under 
the  enumeration  of  *' textbooks  used  in  schools  and  other  educa- 
tional institutions,"  in  paragraph  426  of  the  tariff  act  of  1913. 

The  collector,  however,  held  that  in  fact  the  books  were  not  text- 
books. He  accordingly  assessed  them  with  duty  at  the  rate  of  15 
per  cent  ad  valorem  under  the  provision  for  books  not  specially 
provided  for  in  paragraph  329  of  the  act. 
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The  importer  protested,  claiming;  as  aforesaid,  that  the  books 
were  textbooks  used  in  schools  and  other  educational  institutions, 
and  furthermore  claiming  that  they  were  printed  chiefly  in  languages 
other  than  English,  and  that  for  both  reasons  they  were  entitled  to 
free  entry  under  paragraph  426  aforesaid. 

The  following  is  a  copy  of  the  paragraph  just  cited: 

(Free  list.) 

426.  Books  and  pamphlets  printed  wholly  or  chiefly  in  languages  other  than  English ; 
ftlao  books  and  music,  in  raised  print,  used  exclusively  by  the  blind^  and  all  text- 
books used  in  schools  and  other  educational  institutions;  Braille  tablets,  cubarithms, 
special  apparatus  and  objects  serving  to  teach  the  blind,  including  printing  apparatus, 
machines,  presses,  and  types  for  the  use  and  benefit  of  the  blind  exclusively. 

The  record  does  not  clearly  indicate  the  exact  number  of  publica- 
tions involved  in  the  protest,  but  apparently  there  were  in  all  19 
different  works.  At  the  trial  before  the  board  the  parties  selected 
five  of  these  to  serve  as  samples,  and  they  were  made  exhibits  in 
the  case.  Two  witnesses  were  then  examined  by  the  importer  in 
support  of  the  claim  that  the  books  were  textbooks.  No  testimony 
was  offered  in  support  of  the  claim  that  the  books  were  printed 
"wholly  or  chiefly  in  languages  other  than  English,"  the  importer's 
counsel  stating  that  upon  that  subject  the  exhibits  would  speak  for 
themselves. 

The  board  decided  that  the  books  were  not  textbooks,  and  denied 
that  claim  for  free  entry.  But  the  board  held  that  certain  of  them 
were  printed  chiefly  in  languages  other  than  English,  and  as  to  these 
the  protest  was  sustained.  As  to  all  others  of  the  books  the  protest 
was  overruled. 

Thereupon  cross-appeals  were  filed  in  this  court  by  the  respective 
parties,  and  accordingly  both  branches  of  the  board's  decision  are 
now  before  the  court. 

The  books  in  question  belong  to  a  series  entitled  "Brentano's 
Bilingual  Series."  Each  volume  contains  a  story  or  other  literary 
material  either  in  English  or  a  foreign  language,  together  with  a 
literal  translation  thereof  into  a  second  language,  the  two  being 
printed  in  parallel  lines  upon  opposite  pages  of  the  book.  By  this 
means  a  reader  has  always  before  him  a  left-hand  page  printed  in 
one  language  and  a  right-hand  page  of  translation,  the  two  pages 
containing  literal  translations  of  each  other,  with  the  corresponding 
lines  arranged  exactly  parallel  with  one  another.  This  arrangement 
continues  throughout  each  volimie,  and  accordingly  the  books  are 
truly  bilingual,  for  the  two  mutual  translations  are  so  nearly  equiva- 
lents that  they  occupy  respectively  the  same  number  of  printed  lines 
and  pages,  and  these  throughout  are  exactly  parallel  with  one  another. 
Invariably  one  of  the  languages  thus  employed  is  English;  that  is  to 
say,  if  English  be  the  original  language  of  the  work  the  corresponding 
translation  will  be  French,  Spanish,  or  other  foreign  tongue,  whereas 
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if  the  original  language  of  the  work  be  foreign,  the  translation  will 
be  English.  The  translations  are  as  nearly  literal  as  is  consistent 
with  correct  expression  in  the  several  languages. 

One  of  the  sample  volumes  contains  a  short  story  in  English  by 
W.  W.  Jacobs,  translated  into  Italian.  Another  contains  an  English 
story  by  the  same  writer  translated  into  French.  Another  contains 
a  Spanish  story,  and  still  another  a  Russian  story,  both  translated 
into  English.  The  fifth  sample  volume  is  a  conversation  manual 
designed  for  the  use  of  EngUsh-speaking  travelers  in  Prance,  giving 
in  parallel  lines  upon  opposite  pages  many  short  sentences  such  as 
tourists  employ  when  visiting  a  foreign  coimtry.  The  volume  also 
contains  a  short  dictionary  for  the  translation  of  selected  EngUsh 
words  into  French.  The  two  outside  pages  of  the  paper  backs  or 
coverings  of  the  respective  volumes,  upon  which  is  printed  the  name 
of  the  work,  together  with  brief  descriptions  and  advertisements 
thereof,  as  well  as  the  publisher's  imprint,  are  printed  exclusively 
in  English,  except  that  several  of  the  foreign  stories  are  listed  thereon 
in  their  original  language. 

We  may  say  at  once  that  in  oiu*  opinion  the  books  thus  described 
are  none  of  them  *^  textbooks  used  in  schools  and  other  educational 
institutions,"  and  this  conclusion  we  think  is  justified  by  an  examina- 
tion of  the  books  themselves  as  well  as  by  the  testimony. 

In  the  case  of  Dutton  v.  United  States  (6  Ct.  Cust.  Appls.,  460,  466; 
T.  D.  35987),  this  court,  in  dealing  with  the  term  ''textbooks"  in  the 
same  tariff  provision  as  the  present,  said: 

We  are  satisfied  that  the  term  in  question  properly  bears  a  more  limited  meaning 
than  that,  and  applies  only  to  such  books  as  either  set  out  in  their  text  the  facts  or 
principles  of  some  branch  of  learning  which  is  to  be  taught  to  students  or  to  such  as  are 
prepared  with  special  introductions,  notes,  glossaries,  spacings,  or  other  *' editorial 
apparatus,"  which  particularly  adapt  them  for  the  use  of  students  or  instructors 
engaged  in  classroom  work  as  a  class  apart  from  mere  general  readers. 

See  also  G.  A.  8195  (T.  D.  37781);  also  Wakem  &  McLaughlin  v. 
United  States  (10  Ct.  Cust.  Appls.,  24;  T.  D.  38259). 

The  books  now  in  question  plainly  are  not  prepared  or  intended  for 
the  use  of  students  or  instructors  when  engaged  in  classroom  work 
as  a  class  apart  from  mere  general  readers.  The  book  entitled 
"French  for  the  Traveler''  is  of  course  merely  a  handbook  designed 
for  the  use  of  English-speaking  people  when  traveling  in  France. 
The  story  books,  it  is  true,  are  intended  to  assist  students  of  languages 
by  furnishing  comparative  texts  upon  opposite  pages  as  aforesaid, 
but  they  are  thereby  made  particularly  serviceable  for  general  use 
outside  of  the  classroom.  They  contain  no  notes,  glossaries,  or  other 
''editorial  apparatus,"  such  as  are  above  referred  to,  and  are  plainly 
and  indeed  even  professedly  designed  for  general  use  by  all  persons 
who  may  desire  either  to  acquire  or  renew  a  knowledge  of  some 
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foreign  language.    We   accordingly   agree   with   the   board   in   its 
decision  against  this  branch  of  the  importer's  contention. 

The  alternative  contention  of  the  importer,  as  aforesaid,  is  that 
the  importations  are  entitled  to  free  entry  under  the  enumei^ation 
of  ''books  and  pamphlets  printed  wholly  or  chiefly  in  languages 
other  than  English. ''     Upon  this  point  the  board  held  as  follows: 

We  find,  however,  that  there  is  some  merit  in  the  alternative  contention  of  these 
importers  that  certain  of  these  books  are  printed  chiefly  in  languages  other  than 
English.  It  is  true  that  the  same  text  is  printed  twice  in  each  book,  to  wit,  in  English 
and  in  some  other  language;  but  we  find  from  a  close  personal  inspection  of  the  ex- 
hibits that  in  some  instances  the  foreign  words  exceed  in  number  those  in  the  English 
text,  whereas  in  others  the  contrary  is  the  case.  For  example,  Exhibits  4  and  5, 
printed  in  Russian-English  and  Spanish-English,  respectively,  contain  less  foreign 
than  English  printed  matter,  whereas  the  remaining  three  books  in  evidence — ^those 
marked  Exhibits  1,  2,  and  3 — contain  more  foreign  than  English  printed  matter. 
We  therefore  hold  the  books  printed  in  Italian-English,  represented  by  Exhibit  1 
herein,  and  those  printed  in  French-English  and  represented  by  Exhibits  2  and  3,  to 
be  properly  entitled  to  free  entry  under  paragraph  426  as  books  printed  chiefly  in 
languages  other  than  English,  as  claimed  by  the  importers.  As  to  all  other  books, 
and  in  all  other  respects,  the  protest  is  overruled. 

It  will  be  observed  that  the  foregoing  finding  of  the  board  classifies 
the  two  English  stories  by  Jacobs  (with  parallel  foreign  translations) 
and  also  the  conversation  manual,  aforesaid,  as  books  printed  "  wholly 
or  chiefly  in  languages  other  than  EngUsh,"  whereas  the  Russian  and 
Spanish  stories  (with  parallel  translations)  are  severally  excluded  from 
that  classification.  According  to  this  conclusion  the  stories  by  the 
English  writer  (with  translations)  and  also  the  conversation  manual 
would  be  admitted  free  of  duty,  while  those  by  the  Russian  and  Spanish 
authors  (with  translations)  would  be  denied  free  entry. 

We  are  not  able  to  agree  with  this  conclusion.  We  do  not  consider 
it  necessary  in  this  case  to  examine  narrowly  into  the  exact  force  and 
eflFect  which  should  be  given  to  the  tariff  provision  now  in  question, 
for  we  think  that  whatever  interpretation  might  be  placed  upon  that 
provision  it  must  be  said  that  a  volume  like  those  above  described 
would  be  equally  divided  between  the  two  contrasting  languages  com- 
posing it  and  therefore  could  not  fairly  be  said  to  be  printed  chiefly 
in  either.  In  this  view  free  entry  must  be  denied  the  importations, 
since  that  right  is  limited  to  books  which  are  printed  not  equally 
but  wholly  or  chiefly  in  languages  other  than  English. 

We  may  also  refer  again  to  the  English  print  upon  the  first  and  last 
pages  of  the  coverings  of  the  respective  volumes,  for  we  think  that 
if  these  pages  be  taken  into  account  the  competing  languages  in  each 
volume  would  not  stand  at  a  balance,  but  that  the  scales  would 
incline  against  the  foreign  print  in  each. 

The  decision  of  the  board,  therefore,  in  so  far  as  it  overruled  the 
protest  is  aflSrmed,  and  in  so  far  as  it  sustained  the  protest  is  overruled. 
Modified. 
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OONCUBRINO  OPINION. 

Smith,  Judge:  The  free  list  provision  for  ''books  and  pamphlets 
printed  exclusively  in  languages  other  than  English"  appeared  for 
the  first  time  in  paragraph  513  of  the  tariff  act  of  1890.  That  pro- 
vision, reenacted  by  paragraph  411  of  the  act  of  1894  and  by  para- 
graph 502  of*  the  act  of  1897,  was  held  to  exclude  from  free  entry  all 
books  not  printed  whoUy  in  a  foreign  language.  Indeed,  the  pro- 
vision was  so  interpreted  that  it  was  held  inapplicable  to  a  book  hav- 
ing any  English  whatever  within  its  covers.  (T.  D.  12578;  T.  D. 
12584;  T.  D.  24424;  E.  P.  Dutton  &  Co.  v.  United  States  (154  Fed., 
214),  reversing  T.  D.  25803;  T.  D.  28026.) 

During  the  preparation  of  the  tariff  bill  of  1909  certain  publishing 
houses,  t"he  typothetae  of  New  York,  and  the  bookbinders'  associa- 
tion of  the  same  city  joined  hands  to  have  all  books  excluded  from  the 
free  list  of  the  new  bill. 

On  the  hearings  before  the  Ways  and  Means  Committee,  libraries 
and  educational  institutions  vigorously  opposed  the  change  and 
claimed  that  the  demand  for  books  in  a  foreign  language  was  too 
small  to  warrant  their  publication  by  American  publishers.  This 
contention  was  not  disputed  and  at  least  one  of  the  publishing 
houses  advocating  a  duty  on  all  books  admitted  that — 

many  of  the  books  printed  in  a  foreign  language  in  a  foreign  country  are  of  such  a 
nature  that  their  production  does  not  collide  with  any  prerogatives  of  American  labor, 
inasmuch  as  the  demand  in  this  country  for  such  books  would  be  too  small  for  any 
American  publisher  to  feel  encouraged  in  the  undertaking  of  their  publication,  but 
it  is  also  a  fact  that  American  publishers  whose  peculiarity  of  business  or  trade  gives 
them  more  or  less  work  in  foreign  languages  designed  for  home  consumption  will,  imder 
the  prevailing  conditions,  find  it  decidedly  to  their  individual  advantage  to  farm  out 
such  work  in  Europe,  thus  taking  away  from  American  labor  what  legitimately  belongs 
here.     (Tariff  hearings,  1908,  1909,  Vol.  VI,  p.  6288.) 

The  House  was  apparently  not  convinced  that  all  books  should  be 
subjected  to  duty,  and  as  the  advocates  of  free  books  asked  no  change 
in  the  wording  of  any  of  the  free-list  provisions  then  in  effect,  they 
were  drafted  into  the  House  bill  and  went  to  the  Senate  just  as  they 
stood  in  the  act  of  1897.  The  House  provision  for  "books  and 
pamphlets  printed  exclusively  in  language  other  than  English"  was 
favorably  reported  by  the  Finance  Committee  of  the  Senate  without 
amendment  or  alteration.  In  Committee  of  the  Whole,  however, 
Senator  du  Pont  called  attention  to  the  word  "exclusively"  in  the 
provision,  whereupon  the  following  colloquy  took  place : 

Mr.  DuPoNT.  I  ask  the  Senator  in  charge  of  the  bill  about  the  word  "exclusively" 
in  paragraph  508.  Do  I  understand  that  a  work  in  German,  containing  a  few  words  in 
Enghsh  tliat  might  make  it  more  definite,  would  come  within  this  paragraph?  I 
can  conceive  a  ruling  that  would  nullify  this  whole  provision. 

Mr.  Aldrich.  No;  the  courts  have  held  that  that  did  not  make  it  dutiable. 
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Mr.  dttPont.  I  ask  that  paragraph  508  may  be  passed  over,  because  I  intend  at  the 
proper  time  to  move  an  amendment  striking  out  the  word  "exclusively.''  (Congres- 
sional Record,  par.  2,  6l8t  Cong.,  Ist  sess.,  pp.  1517, 1518.) 

Subsequently  the  Finance  Conimittee  of  the  Senate  reported  an 
amendment  striking  out  the  word  '' exclusively"  and  inserting  in 
lieu  thereof  the  word  "chiefly."  That  amendment  was  agreed  to  by 
the  Senate,  concurred  in  by  the  House,  and  the  provision  for  "books 
and  pamphlets  printed  chiefiy  in  languages  other  than  English" 
became  paragraph  518  of  the  act  of  1909.  Four  years  later  that 
paragraph,  word  for  word,  became  part  of  the  tariff  bill  of  1913  as  it 
passed  the  House.  The  Finance  Committee  of  the  Senate,  however, 
struck  out  of  the  paragraph  the  language  exempting  from  duty  the 
foreign-language  books  therein  provided  for  and  limited  the  exemp- 
tion to  books  and  music  for  the  blind.  The  Committee  of  the  Whole 
declined  to  accept  the  Finance  Conmiittee's  amendment,  and  as 
finally  reported  to  the  Senate  the  House  provision  was  amended  so 
as  to  read  "books  and  pamphlets  printed  whoUy  or  chiefly  in  lan- 
guages other  than  English."  In  that  form  the  provision  passed  the 
Senate,  and  the  House  concurring  it  became  a  part  of  paragraph  434 
of  the  tariff  act  of  1913. 

From  this  history  of  the  legislation  it  is  apparent  that  Congress 
definitely  reached  the  conclusion  that  certain  foreign-language  books 
should  be  admitted  free  of  duty  and  that  the  requirement  that  they 
should  be  exclusively  in  a  language  other  than  English  was  an  unwise 
limitation. 

What  they  meant  by  "chiefly  in  languages  other  than  English" 
is  not  so  clear.  The  board  construed  the  provision  to  mean  books 
and  pamphlets  which  contained  more  foreign  words  than  words  in 
English.  While  that  interpretation  of  the  provision  conforms  to  that 
given  to  the  word  "chiefly"  in  many  other  parts  of  the  tariff  act,  it 
effectuates  anomalies  and  probably  a  discrimination  in  duties  mani- 
festly not  intended  by  Congress,  and  therefore  it  ought  not  to  be 
accepted  if  the  language  used  is  fairly  open  to  a  construction  produc- 
tive of  more  reasonable  results  and  less  likely  to  favor  some  foreign- 
language  books  to  the  disadvantage  of  others  of  the  same  kind. 

In  this  very  case  Jacobs's  Selected  Stories  translated  from  English 
into  French  and  Italian  were  held  by  the  board  to  be  free  of  duty, 
whereas  stories  translated  from  original  Russian  and  Spanish  into 
English  were  denied  the  favor  of  the  free  list.  Apparently  the  ideas 
expressed  in  English  in  Jacobs's  Stories  required  for  their  expression 
in  French  and  Italian  a  greater  niunber  of  words,  whereas  the  ideas 
expressed  in  Spanish  and  Russian  demanded  for  their  translation  a 
greater  number  of  English  words.  It  might  well  occur,  therefore, 
that  an  English  work  translated  into  French  and  Italian  would  imder 
the  board's  construction  be  admitted  free  of  duty,  whereas  the  very 


Digitized  by 


Google 


T.  D.  39020]  104 

• 
same  work  translated  into  Russian  or  Spanish  would  be  subjected  to 
duty.  More  than  that,  if  the  number  of  words  or  the  preponderance 
of  text  determines  classification,  it  would  be  quite  possible  to  have  a 
foreign  work  accompanied  by  its  English  translation  admitted  free  of 
duty  when  translated  by  one  translator  and  denied  free  entry  when 
translated  by  another  whose  style  was  less  concise.  If  the  board's 
interpretation  be  rejected  for  the  reasons  stated,  and  I  think  it  must 
be,  then  we  are  forced  to  the  conclusion  that  the  phrase  "books 
*  *  *  chiefly  in  a  language  other  than  English  "means  books  whose 
chief  worth  or  value  to  the  reader  is  the  foreign-language  component 
thereof;  that  is  to  say,  books  of  which  the  foreign  language  is  the 
main,  principal,  and  important  part,  and  to  which  books  the  English 
language  used  is  incidental,  or  subsidiary  or  merely  explanatory  of 
words  or  portions  of  the  foreign  text. 

Some  of  the  books  in  question  are  made  up  of  an  original  foreign 
text  and  a  complete  English  translation  thereof  and  others  are  com- 
posed of  an  original  English  text  accompanied  by  a  full  translation 
into  a  foreign  language.  It  can  hardly  be  said  that  the  English 
foimd  in  such  books  is  either  incidental  or  subsidiary  to  the  foreign 
language  or  merely  explanatory  of  foreign  words  or  parts  of  the 
foreign  text.  Such  English  was  designed  to  be  and  is,  in  fact,  of  just 
as  much  importance  as  is  the  foreign  language  of  which  it  is  the  trans- 
lation or  into  which  it  is  translated.  I  am  therefore  of  the  opinion 
that  none  of  the  books  in  issue  were  entitled  to  free  entry,  and  that  the 
decision  of  the  board  in  so  far  as  it  overrules  the  protests  should  be 
affirmed  and  in  so  far  as  it  sustains  them  it  should  be  reversed. 


(T.  D.  39020.) 
Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  408  (c),  emeigency  tariff  act 
of  May  27,  1921. 

Treasury  Department,  FehruarySlj  19it. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  tables  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  imder  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  February  10  to  February  23, 
1922,  both  inclusive,  is  published  for  the  information  of  collectors 
of  customs  and  others  concerned. 

(103512.)  Elmer  Dover,  Assistant  Secretary. 
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Valuet  of  foreign  currencies  at  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergeruy  tariff 
aetofMayrr,19tl. 

PERIOD  FEBRUARY  10  TO  16,  1988,  INCLUSIVE. 


Country. 

Name  of  currency. 

Feb.  10. 

Feb.  11. 

Feb.  14. 

10.000331 
.0826 
.006067 
.019019 
.2057 
4.3663 
.019957 
.0867 
.00SO45 
.0450 
.3740 
.001541 
.0487 
.1670 
.000303 
.0744 
.0080 
.013154 
.1571 
.2614 
.1952 
.003279 

.7683 
.7683 
.7286 
.7733 
.5421 
.5807 
.5483 

.5150 
.2826 
.4787 
.4958 

.956953 
.998542 
.4875 
.954896 

.8808 

.1314 
.8004 

Feb.  15. 

la  000325 
.0824 
.006042 
.018975 
.2065 
4.3550 
.019971 
.0864 
.004985 
.0451 
.3727 
.001538 
.0487 
.1671 
.0003 
.0737 
.007979 
.013133 
.1573 
.2618 
.1948 
.003282 

.7683 
.7683 
.7263 
.7725 
.5415 
.5301 
.5467 

.5542 
.2821 
.4744 

.4942 

.960313 
.998542 
.487875 
.9675 

.8841 
.1331 
.8034 

Feb.  16. 

Etirope: 
Austria 

Krone 

la  000336 
.0820 
.006967 
.01885 
.2049 
4.3520 
.019871 
.0N60 
.005053 
.0451 
.3725 
.001563 
.0491 
.1644 
.000305 
.0735 
.008092 
.0132 
.1574 
.2508 
.1944 
.003304 

.7708 
.7708 
.7279 
.7758 
.5417 
.5313 
.5508 

.5467 
.2820 
.4729 
.4060 

.056328 
.998542 
.487813 
.954271 

.8231 
.1330 
.7779 

80.000339 
.0816 
.000033 
.01875 
.2041 
4.3332 
.019871 
.0854 
.004905 
.0449 
.3710 
.001523 
.0484 
.1629 
000306 
.0746 
.008046 
.013217 
.1558 
.2581 
.1946 

.7667 
.7667 
.7266 
.7733 
.5421 
.5808 
.5500 

.5483 
.2818 
.4731 
.4983 

.956328 
.998542 
.487625 
.953229 

.8294 
.1810 
.8003 

10.000292 

Belgium 

Franc 

.0824 

RnlMrifi 

Lev 

.007038 

Krone 

.018031 

Denmark 

do. 

Pound  sterling 

Markka 

.2070 
4.3508 

.0199 

France 

Franc 

.0864 

Germany 

Drachma 

.004991 

Greece.  T 

.0452 

Holland 

Florin  or  guilder.... 
Krone 

.3733 

Hnnirary 

.001542 

Italy? !::::::::::: 

Lira 

.0485 

Norway 

Krone 

.1691 

Polan<L 

Polish  mark 

.000273 

Portugal  . 

Escuda 

.0729 

Leu 

.007088 

Serbia 

Dinar 

.01313 

Spain 

Sweden 

Peseta 

,  1573 

Krona 

.2620 

Switzerland 

Franc 

.1950 

Yugoslavia 

ASU: 
China 

Krone 

.003276 

Chefootael 

.7675 

Do 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar.... 

Mexfcan  dollar 

Tientsin  or  Pelyang 

dollar. 
Yuand<^r 

.7675 

Do 

.7254 

Do 

.7717 

Do 

.5411 

Do 

.5200 

Do 

.5475 

Do 

.5533 

Inr^i^       

Runee 

.2820 

Japan 

Ye^...:;::::::.::: 

.4737 

Singapore  (8.  8.).. 
North  America: 
Cftnada 

Dollar 

.4958 

.  ...do 

.962060 

Cubs 

Peso 

.99875 

Mexico 

do 

.48836 

N4«f<Vin<f lAiid  ,  . . , 

Dollar 

.960838 

South  America: 
Arnntlna 

Pesofgold) 

.8320 

BrSill          

MiKto..:...;.::.::: 

.1331 

Uruguay.. .4 

Peso 

.8045 

PERIOD  FEBRUARY  17  TO  28,  1922,  INCLUSIYB. 


Country. 

Name  of  currency. 

Feb.  17. 

Feb.  18. 

Feb.  30. 

Feb.  21. 

Feb.  23. 

Europe: 
Austria 

Krone 

10.000279 
.0880 
.006917 
.018881 
.2076 
4.8503 
.019914 
.0871 
.004842 
.0453 
.3754 
.001534 
.0485 
.1709 
.000278 
.0731 
.007946 
.018042 
.1572 
.2688 
.1950 
.008276 

10.000271 
.0852 
.006917 
.018847 
.2077 
4.3747 
.020057 
.0806 
.004822 
.0453 
.3771 
.001533 
.0495 
.1711 
.000275 
.0782 
.007996 
.013083 
.1579 
.3661 
.1950 
.008252 

10.000241 
.0870 
.006883 
.018826 
.2078 
4.8919 
.020129 
.0915 
.004424 
.0455 
.3800 
.001445 
.0504 
.1697 
.000269 
.0724 
.008042 
.018017 
.1580 
.2651 
.1049 
.008282 

10.000218 
.0869 
.006833 
.018253 
.2092 

4.8977 
.020214 
.0918 
.004573 
.0454 
.3836 
.001464 
.0502 
.1703 
000268 
.0730 
.008092 
.012838 
.1504 
.2666 
.1958 
.008189 

10.000206 

RAlglnni  ,--.„,--- 

i^nmc , ...  r ......  w 

.0870 

Bulgaria ...  ...... 

Lev    

.00685 

CffK^hofflo'vakia. . . . 

Krone 

.016804 

Denmark 

do 

Pound  sterling 

Markka 

.2107    ' 
4.4150 

Finland 

.0202 

Frmoe 

FiMic 

.0916 

Offrmany t  . . 

Relchsmark 

.004610 

Greece..'^ 

.0454 

Holland 

Florin  or  guilder 

Krone 

.3840 

HunsaTY. ......... 

.001431 

itJlyfli:;:::;:::;; 

Lira 

.0506 

Nonray 

Krone         

.1714 

Pn|ftn<l , 

Polish  ma^k 

.000267 

Portuiral 

Escuda 

.0741 

Unman^  a. ....  r ... . 

Leii 

.00805 

Serbia 

Dinar 

.012617 

Spain. 

Peseta 

.1601 

ftw^«n  

Krona , 

.2666 

Switierland 

Franc 

.1957 

Yugodavla 

Krone 1 

.008181 

Digitized  by 


Google 


T.  D.  39021]  106 

Values  of  foreign  currencieSj  etc. — Ooiitinued. 

PERIOD  FBBRUABT  17  TO  23,   1922,   INCLUSIVE — continued. 


Country. 

Name  of  currency. 

Feb  17. 

Feb.  18. 

Feb.  20. 

Feb.  21. 

Feb.  23. 

Asia: 

Ghefootael 

$0.7625 
.7625 
.7218 
.7692 
.6873 
.5267 

.5442 
.5508 
.2820 
.4739 
.4979 

.962031 
.998126 
.488531 
.960417 

.8822 
.1334 
.8072 

10.7575 
.7575 
.7186 
.7625 
.5366 
.5238 

.5408 
.5475 
.2825 
.4741 
.4942 

.9650 
.998542 
.489825 
.963125 

.8328 
.1345 
.8067 

10.7517 
.7517 
.7116 
.7550 
.5356 
.5240 

.5383 
.5400 

:^ 

.4992 

.967188 
.998834 

.48935 
.965626 

.8337 
.1351 
.8073 

10.7583 
.7588 
.7147 
.7633 
.5350 
.5232 

.5375 
.5392 
.2836 
.4745 
.4938 

.969922 
.998751 
.489975 
.968021 

.8849 
.1356 
.8075 

10.7488 
.7488 

Do 

Hankow  tael 

Shanghai  taeL 

Tientsin  tael 

Hongkonff  dollar. . . . 

Mexican  dollar 

Tientsin  or  Petyang 
dollar 

Do 

7110 

Do 

7538 

Do 

5321 

Do 

5215 

Do 

.5858 

Do 

Yuan  dollar 

.5343 

India 

Runee 

.2817 

Japan 

YfflSr...:::::::::::: 

.4789 

Canada 

Cuba 

nollflr 

.4988 

do 

Peso 

.9760M 
.998751 

Mexico 

Newfoundland 

do 

Dollft' 

.48886 

.97375 

South  America: 
Argflntina 

Peso  (gold) 

.8388 

Braril 

MiSeiis^:..:::::.;::: 

.1860 

Urucruay 

Peso 

.828« 

(T.  D.  39021.) 

Customs  forms. 
Abolishment  and  changes  of  certain  customs  forms. 

Treasury  Department,  February  26,  1992. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  following  customs  forms  are  hereby  abolished : 

Form  3365,  "Declaration  of  owner  of  works  of  art."  Use  Form 
3343,  ''Declaration  on  free  entry  of  works  of  art,  artistic  antiquities, 
etc.,  over  100  years  old." 

Form  5547,  ''Record  of  drawbacks  issued  and  paid.'/ 

Form  5937,  "Inspector's  delivery  slip."  Use  Form  6043  A  or 
6043  B,  "Ticket  for  goods  carted  or  lightered  in  bond." 

Form  6021  B,  "List  of  inspectors  assigned  to  examine  baggage." 
Use  Form  6021,  same  title,  which  was  formerly  Form  6021  A,  and 
which  will  be  changed  on  next  edition. 

Form  6075,  "Employee's  error  slip." 

The  following  changes  have  been  made: 

Form  3309,  "Automobile  certificate  for  cars  brought  into  the 
United  States  for  touring  purposes,"  to  be  changed  to  Form  4447 
on  next  edition. 

Form  3491,  "Ticket  for  goods  delivered  from  store,  etc.,"  has  been 
changed  to  Form  6043  C  in  order  to  bring  it  nearer  to  its  companion 
Forms  6043  A  and  6043  B. 

Form  3925,  "Record  of  receipts  and  deUveries  (bonded  manufac- 
turing warehouse,  class  6),"  has  been  changed  to  Form  5217,  "  Record 
of  goods  received  in  and  delivered  from  manufacturing  warehouse." 
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Form  3929,  "  Record  of  goods  exported  from  bonded  manuf actur- 
»ing  warehouse,  class  6/'  has  been  changed  to  Form  5219,  ''Manufac- 
turing warehouse  recced." 

(93120.)  Elmeb  Dover,  AsaistarU  Secretary. 


(T.  D.  39022— G.  A.  8511.) 
Straw  mats  or  rugs. 

As  to  fltraw  mats  or  rugs  divisible  into  three  clasBes  as  foUows:  (1)  HaviDg  both 
warp  and  weft;  (2)  made  from  straw  in  its  natural  state;  (3)  made  wholly  or  in  part 
of  colored  straw  plaits  sewed  together;  Held,  that  the  first  class  is  dutiable  at  2) 
cents  per  square  yard  under  paragraph  272;  that  the  second  class  is  dutiable  at  25 
per  cent  ad  valorem  under  the  provisions  of  paragraph  368,  and  the  third  class  at 
30  per  cent  ad  valorem  under  the  provisions  of  paragraph  273,  tariff  act  of  1913. 
G.  A.  3476  (T.  D.  17159)  cited. 

United  States  General  Appraisers,  New  York,  February  21,  1922. 

In  the  matter  of  protest  035358  of  Akawo,  Morimun  &  Co.  against  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  New  York. 

[Modified.] 

Walden  4r  Webster.  (Henry  J.  Webster  of  counsel)  for  the  importer. 
William  W.  Hoppin^  Assistant  Attorney  General  {Charles  D.  Lawrencej  special 
attorney),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Bbown,  General  Appraisers). 

McClelland,  General  Appraiser:  The  merchandise  which  is  the 
subject  of  this  protest  consists  of  straw  mats,  some  of  which  are 
woven  and  have  a  warp,  while  others  are  simply  made  of  braids 
of  straw  sewed  together.  The  appraiser  returned  them  as  manu- 
factures of  straw  and  the  collector  assessed  duty  accordingly,  at  the 
rate  of  25  per  cent  ad  valorem  under  paragraph  368  of  the  tariff  act 
of  1913.  It  is  claimed  that  duty  should  have  been  assessed  at  2^ 
cents  per  square  yard,  either  directly  or  by  similitude,  under  para- 
graph 272,  or  in  the  alternative  at  15  per  cent  ad  valorem  under 
paragraph  385  of  the  same  act. 

It  is  conceded  that  all  of  the  rugs  represented  by  Exhibits  1  and  2* 
had  both  warp  and  weft,  and  were  therefore  properly  dutiable  under 
paragraph  272.  The  items  represented  by  said  exhibits  are  all  those 
on  pages  5  and  6  of  the  invoice  covered  by  entry  39688,  returned  for 
duty  at  25  per  cent.  As  to  these  we  hold  that  they  are  subject  to 
duty  at  2i  cents  per  square  yard  as  claimed. 

As  to  the  rugs  made  of  natural  straw  or  grass  (not  woven),  hereafter 
detailed  as  being  on  invoices  17862  and  3238,  we  hold  that  duty  was 
properly  assessed. 

This  leaves  only  such  colored  rugs  as  are  represented  by  Exhibit  3 
in  dispute.     These  are  shown  by  the  testimony  to  be  as  follows:  In 
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package  70  on  page  2  of  invoice  17862  (entry  50280),  the  contents  are 
shown  to  be — 

Natural  «         Dyed  (No.  of 

'     Sice.  (No.  of  pieces).  '  pieces). 

12  X  16i  1  5 

8.9  X 16  0  1 

9x15  2  9 

9  X 12  50  39 

7i  X 101  7  28 

6x9  22  28 

4i  X  7i  10  25 

At  bottom  of  page  1,  invoice  3238,  entry  27595 — 

Natural  Dyed  (No.  of 

Sixe.  (No.  of  pieces).  pieces). 

9  X  12  (two  items)  31  22 

7i  X  lOJ  0  6 

6x9  0  (two  items)  9 

4ix7i  0  ,                   5 

Counsel  for  protestants  is  urgent  that  these  colored  rugs  should  take 
duty  as  nonenumerated  manufactured  articles  at  the  rate  of  15  per 
cent  under  paragraph  385,  while  counsel  for  the  Government  is 
equally  insistent  that  they  are  properly  dutiable  either  directly  or 
by  similitude  under  paragraph  273,  which  provides  for — 

Carpets,  carpeting,  mats  and  rugs  made  of  flax,  hemp,  }\ite,  or  other  vegetable  fiber 
(except  cotton)    *    *    * 

Of  course,  paragraph  385,  which  is  the  "catch-all"  provision  of  the 
tariff,  is  not  to  be  considered  until  every  other  provision  of  the  act 
has  been  exhausted.  (G.  A.  3476,  T.  D.  17159,  and  cases  therein 
cited.) 

To  entitle  protestants  to  succeed,  it  is  not  only  necessary  for  them 
to  show  that  the  collector's  assessment  as  to  these  colored  rugs  was 
erroneous,  but,  in  addition,  that  their  own  protest  claim  is  well  founded. 
If,  therefore,  there  is  any  provision  in  the  tariff  act  which  more 
specifically  covers  this  merchandise  than  the  general  provision  for 
"all  articles  manufactured  in  whole  or  in  part,  not  provided  for  in 
this  section,"  contained  in  paragraph  385,  protestants  can  not 
succeed  since  they  have  not  pleaded  it  in  their  protest. 

Very  clearly  these  colored  rugs,  being  made  in  whole  or  in  part 
from  straw  not  in  its  natural  state,  and  having  no  weft,  are  excluded 
from  both  paragraphs  272  and  368.  Such  being  the  case,  we  believe 
the  provision  in  paragraph  273  for  "mats  and  rugs  made  of  flax, 
hemp,  jute,  or  other  vegetable  fiber  ^^  sufficiently  comprehensive  to 
include  this  merchandise,  if  not  directly  then  by  similitude,  under  the 
application  of  the  similitude  clause  in  paragraph  386,  and  so  hold* 
This  claim  not  being  made  in  the  protest  the  collector's  action  as  to 
this  merchandise  must  stand. 


Digitized  by 


Google 


109  IT.  D.  39023 

(T.  D,  39023— G.  A.  8512.) 
Amher  head  necklaces — Jewelry — Beaded  articles. 

1.  Complete  necklaces  composed  of  real  amber  beads  one  without,  the  other  with 
a  clasp  composed  of  amber,  having  no  metal  in  their  composition,  valued  above  20 

,  cents  per  dozen  pieces,  are  dutiable  as  jewelry  under  paragraph  356  ol  the  act  of 
1913,  rather  than  as  beaded  articles  \mder  paragraph  333,  or  as  manufactures  of  amber 
not  specially  provided  for  under  paragraph  367. 

2.  The  modifying  provision  "  composed  of  metal* '  in  the  third  clause  of  paragraph 
356  does  not  relate  to  the  first  or  jewelry  clause  of  that  paragraph. — ^Mamluck  v. 
United  States  (6  Ot.  Gust.  Appls.,  556;  T.  D.  36198).  Kraemer  v.  United  Statefl 
(5  Ct.  Oust.  Appls.,  470;  T.  D.  35003);  Sheldon  case,  G-  A.  6657,  T.  D.  38390 
(14  Treas.  Dec.,  152);  Stern  Bros,  case,  Abstract  36435  (27  Treas.  Dec.,  184);  Ameri- 
can Bead  Co.  v.  United  States  (7  Ct.  Cust.  Appls.,  18;  T.  D.  36259);  American  Bead 
Co.'s  case  (G.  A.  8469,  T.  D.  38883):  Mandel's  case  (10  Ct.  Cust.  Appls.,  44; T.  D. 
38294),  and  Mamluck's  case,  supra,  cited  and  considered. 

United  States  General  Appraisers,  New  York,  February  21,  1922, 

In  the  matter  of  protest  987764*«2853  of  Fred  G.  Norman  against  the  assessment  of  duty  by  the  collector  of 

customs  at  the  port  of  Chicago. 

[Aflarmed.] 

Comstock  &  Washburn  (J.  Stuart  Tompkins  of  counsel)  for  the  importer. 
William  W.  Eoppin,  Assistant  Attorney  General  {Harry  M.  Farrell,  special  attorney), 
for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

Sullivan,  General  Appraiser:  The  official  samples  of  the  mer- 
chandise in  question  consist  of  two  complete  necklaces  composed  of 
real  amber  beads.  Exhibit  A  has  a  clasp  composed  of  amber.  Ex- 
hibit B  is  without  a  clasp,  the  necklace  being  long  enough  to  pass 
oyer  the  head.  Metal  does  not  enter  into  the  composition  of  either 
of  these  necklaces. 

The  collector  assessed  this,  merchandise  with  duty  at  60  per  cent 
ad  valorem  under  the  provision  in  paragraph  356  of  the  act  of  1913 
for  "Jewelry,  commonly  or  commercially  so  known,  valued  above 
20  cents  per  dozen  pieces." 

The  protest  is  against  this  assessment  of  duty  on  '*  6  pkgs.  of  so- 
called  beaded  articles."    It  states: 

Said  merchandise  is  not  dutiable  as  assessed. '  It  is  dutiable  at  50%  ad  val.  or  35% 
ad  val.  under  Par.  333  or  at  10%  ad  val.  under  Far.  367  as  manufactures  wholly  or  in 
chief  value  of  amber  or  of  wax,  or  at  20%  ad  val.  under  Par.  357. 

After  proving  the  samples,  the  gist  of  the  evidence  of  the  single 
witness  testifying  on  behalf  of  the  protestant  is  that  the  beads  com- 
posing these  necklaces  are  made  from  '^ genuine  rock  amber;"  there 
is  not  any  hietal  in  the  merchandise,  some  having  an  amber  clasp, 
and  some  being  without  a  clasp,  which  is  evident  from  a  mere  inspec- 
tion of  the  samples;  their  value  ranges  from  $1.50  up  to  $50  or  $60 
apiece;  they  are  used  around  the  neck  as  a  necklace,  and  are  sold  to 
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Marshall  Field  &  Co.  and  other  people,  also  to  jewelers.  The  witness 
stated  Marshall  Field  &  Co.  have  a  jewelry  department. 

The  protestant  in  his  brief  urges  that  by  reason  of  the  holding  in 
the  case  of  Kraemer  v.  United  States  (5  Ct.  Cust.  Appls.,  470,  T.  D. 
35003)  (that  jewelry  requires  work  in  metal,  although  not  neces- 
sarily wholly  of  metal,  "but  the  necessity  of  the  presence  of  some 
form  of  wrought  metal  to  constitute  it  jewelry  still  exists"),  this 
merchandise  being  without  metal  is  not  jewelry.  In  the  Kraemer 
case  the  metal  needed  to  make  necklaces  jewelry  consisted  of  the 
metal  clasps. 

It  will  be  observed  the  decision  in  the  EIraemer  case  was  rendered 
on  December  14,  1914,  and  the  paragraphs  passed  on  were  199  and 
448  of  the  tariflF  act  of  1909. 

In  the  Sheldon  case,  G.  A.  6657  (T.  D.  28390;  14  Treaa.  Dec,  152) 
the  board  held  certain  necklaces  composed  of  amber  beads  per- 
manently strung  and  having  amber  screw  swivels  attached  thereto, 
without  metal  parts,  were  dutiable  at  60  per  cent  ad  valorem  under 
paragraph  408,  tariff  act  of  1897,  and  not  at  25  per  cent  ad  valorem 
under  paragraph  448  of  the  same  act  as  manufactures  of  amber. 
The  board  said  in  that  case: 

Amber  is  not  a  precious  stone,  and  bead  necklaces  made  therefrom  without  metal 
attachments,  not  being  the  handiwork  of  a  jeweler,  we  hold  are  not  commonly  known 
as  jewelry. 

In  the  case  last  cited  the  jewelry  question  was  not  raised,  it  being 
merely  whether  the  necklaces  were  dutiable  as  manufactures  of 
amber  not  specially  provided  for  or  as  "articles  not  specially  pro- 
vided for  composed  wholly  or  in  part  of  beads  *  *  *  made  of 
glass  or  paste,  gelatin,  metal,  or  other  material^  but  not  composed  in 
part  of  wool."  In  fact,  it  was  unnecessary  to  pass  on  the  jewelry 
question  for  the  reason  that  jewelry  and  beaded  articles  were  duti- 
able under  the  act  of  1897  at  the  same  rate,  viz,  60  per  cent  ad 
valorem. 

Following  the  Sheldon  case,  supra,  the  board  held  in  Stem  Bros. 
case.  Abstract  36435  (27  Treas.  Dec,  184),  that  certain  cuff  links  and 
brooches  in  chief  value  of  amber,  classified  as  jewelry  under  para- 
graph 448  of  the  tariff  act  of  1909,  were  dutiable  as  manufactures  of 
amber  under  paragraph  462  of  the  same  act. 

The  protestant  in  his  brief  cites  the  following  from  American  Bead 
Co.  V.  United  States  (7  Ct.  Cust.  Appls.,  18;  T.  D.  36259): 

There  are  herein  certain  samples  of  beaded  necklaces  made  ih  imitation  of  amber 
beads.  Inasmuch,  however,  as  Congress  in  paragraph  357  has  not  classed  amber  as  a 
precious  or  semiprecious  stone  or  material  for  use  in  the  manufacture  of  jewelry,  and 
in  paragraph  356  has  expressly  avoided  its  eniuneration  among  the  imitations  of  set- 
tings rated  at  60  per  cent,  the  purpose  seems  obvious  not  to  have  so  rated  for  duty 
smitaliofM  of  amber. 


Digitized  by 


Google 


Ill  [T.  D.  39023 

It  will  be  noted,  however,  this  quotation  has  reference  to  imita- 
tions of  amber,  and  that  above  it  on  the  same  page  (p.  29)  the  court 
speaks  of  amber  as  follows:  * 

Jewelry  as  therein  indicated  and  in  the  common  conception  is  composed  of  the 
precious  metals  or  imitations  thereof;  or  of  precious  or  semiprecious  stones,  pearls,  or 
imitationB  thereof,  or  of  cameos,  coral,  or  amber,  including  artificial,  synthetic,  or 
reconstructed  pearls,  rubies,  or  other  preciotis  stones,  strung  or  set.    (Italics  ours.) 

It  is  evident  from  the  latter  quotation  that  in  the  opinion  of  the 
court  jewelry  may  be  composed  of  amber. 

The  Government  in  its  brief  cites  our  decision  in  American  Bead 
Co.'s  case,  G.  A.  8469  (T.  D.  38883),  in  .which  among  other  things  we 
held  complete  necklaces  with  clasps,  composed  of  real  amber  beads^ 
valued  over  20  cents  per  dozen  pieces,  dutiable  as  jewelry  rather  than 
as  beaded  articles.  It  will  be  observed,  however,  that  there  was 
nothing  to  show  in  that  case  of  what  the  clasps  on  the  amber  bead 
necklaces  in  question  were  composed,  nor  was  there  any  proof  that 
the  merchandise  was  not  jewelry. 

We  thus  have  presented  squarely  to  the  board  whether  or  not  real 
amber  bead  necklaces,  without  any  metal  whatever,  in  the  clasp  or 
otherwise,  worn  around  the  neck  for  purposes  of  adornment,  are 
jewelry,  commonly  or  commercially  so  knawn. 

We  have  set  out  previous  decisions  of  the  board  and  court,  which 
may  or  may  not  assist  us  in  arriving  at  a  satisfactory  conclusion  of 
the  question  on  the  merchandise  at  bar. 

The  testimony  is  sharp,  brief,  and  to  the  point.  The  merchandise 
is  genuine  rock  amber;  the  clasp  connection  is  made  out  of  amber,  & 
Uttle  bone  screw  being  inserted  in  two  of  the  beads  to  fasten  them; 
the  value  of  the  necklaces  ranges  from  $1.50  to  $60  apiece;  they  are 
worn  around  the  neck  as  a  necklace;  and  are  sold  to  jewelers  and 
department  stores  that  have  jewelry  departments. 

If  this  merchandise  is  not  jewelry,  then  indeed  we  need  a  new 
description  and  definition  of  what  jewelry  may  be. 

Much  reliance  is  placed  on  the  EIraemer  case,  supra,  which  held 
that  jewelry  requires  work  in  metal,  and  metal  neckchain  clasps 
constitute  parts  of  jewelry.  As  heretofore  stated,  that  decision  was 
under  the  tariff  act  of  1909.  It  was  insisted  the  clasps  being  used 
on  necklaces  were  parts  of  jewelry,  being  sold  to  jewelers,  and  appar- 
ently as  susceptible  for  use  on  necklaces  of  metal  as  of  beads. 

lliat  case  is  not  controlling  on  the  one  at  bar.  This  merchandise 
falls  within  the  first  clause  of  paragraph  356.  It  can  not  be  within 
paragraph  357,  as  is  evident  from  a  reading  of  the  paragraph,  which 
refers  to  '*  diamonds  and  other  precious  stones,  rough  or  uncut,  and 
not  advanced  in  condition  or  value  from  their  natural  state  by 
cleaving,  splitting,  cutting  or  other  process;"  also  to  '' pearls  and 
parts  thereof,  drilled  or  undrilled,  but  not  set  or  strung;  diamonds^ 
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coral,  rubies,  cameos,  and  other  precious  stones  and  semiprecious 
stones,  cut  but  not  set,  and  suitable  for  use  in  the  manufacture  of 
jeweby.''  It  is  clear  this  merchandise  would  not  fall  within  those 
portions  of  the  paragraph.  It  is  not  contended  that  its  purpose  is  in 
the  manufacture  of  jewelry.  Nor  does  it  faU  within  the  provisions 
of  the  last  sentence  of  the  paragraph,  providing  for  ''imitation 
precious  stones,  including  pearls  and  parts  thereof,  for  use  in  the 
manufacture  of  jewelry,  doublets,  artificial,  or  so-called  synthetic 
or  reconstructed  pearls  and  parts  thereof,  rubies  or  other  precious 
stones." 

The  contention  is  seriously  urged  that  it  falls  within  paragraph 
333.  A  reading  of  this  paragraph  will  satisfy  that  such  contention  is 
erroneous.  That  is  the  bead  paragraph  of  the  tariff  act  of  1913.  In 
its  first  sentence  it  refers  to  ''  beads  and  spangles  of  all  kinds,  including 
imitation  pearl  beads,  not  threaded  or  strung,  lOr  strung  loosely  on 
thread  for  facility  in  transportation  only."  This  merchandise  is 
neither  separate  beads  nor  beads  loosely  strung  for  facility  in  trans- 
portation. The  last  portion  of  the  paragraph  covers  ''curtains,  and 
other  articles  not  embroidered  nor  appliqu^d  and  not  specially  pro- 
vided for  in  this  section,  composed  wholly  or  in  chief  value  of  beads 
or  spangles  made  of  glass  or  paste,  gelatin,  metal,  or  other  material." 
It  does  not  fall  within  this  provision  for  the  reason  the  paragraph 
must  be  read  in  its  entirety,  and  must  be  construed  in  harmony  with 
the  intent  expressed  by  the  paragraph,  viz,  to  provide  a  duty  for 
leads  as  such  and  articles  composed  of  beads;  not  for  jewelry,  nor 
for  precious,  semiprecious,  or  imitation  precious  stones  or  pearls 
suitable  for  use  in  the  manufacture  of  jewelry. 

The  first  provision  in  paragraph  356  for  "jewelry  commonly  or 
commercially  so  known,  valued  above  20  cents  per  dozen  pieces," 
does  not  refer  to  metal.  Metal  articles  are  specifically  provided  for 
in  each  of  the  other  provisions  of  the  paragraph. 

In  our  opinion  Congress  did  not  intend  to  limit  the  provision  in 
paragraph  356  for  "jewelry  commonly  or  commercially  so  known" 
to  metal  jewelry  or  to  jewelry  containing  metal.  If  it  had  it  would 
have  so  stated,  as  it  did  in  the  other  parts  of  the  paragraph,  which 
all  have  reference  to  metal  articles  or  to  metal  articles  set  with  stones, 
etc.  Why  did  Congress  mention  metal  in  all  the  clauses  of  para- 
graph 356,  except  the  first  ?  It  is  evident  it  did  not  wish  to  limit  the 
provisions  of  the  paragraph  to  jewelry  containing  metal. 

The  merchandise  under  consideration,  being  of  real  amber  (which 
is  mentioned  in  the  Standard  Dictionary  as  a  gem  stone,  used  in  the 
manufacture  of  jewelry  and  ornaments),  intended  to  be  worn  as  a 
matter  of  adornment,  comes  within  the  provision  for  jewelry  in 
paragraph  356. 


Digitized  by 


Google 


113  [T.  D.  39023 

Mamluck  v.  United  States  (6  Ct.  Cust.  Appls.,  556;  T.  D.  36198) 
was  one  of  the  first  cases  our  the  jewebj  paragraph  of  the  act  of  1913 
to  come  before  the  board  and  the  Court  of  Customs  Appeals.  The 
board  held  that  the  first  sentence  of  paragraph  356  was  in  fact  a 
separate  and  distinct  paragraph  of  itself — it  had  reference  entirely 
to  jewelry  commonly  or  commercially  so  known,  valued  above  20 
cents  per  dozen  pieces.  This  construction  by  the  board  was  approved 
by  the  court,  which  stated: 

However,  when  the  paragraph  was  amended  by  the  insertion  of  the  words  "60  per 
centum^  ad  valorem*'  immediately  after  the  provision  for  "jewehry,  commonly  or 
commercially  so  known,  valued  above  20  cents  per  dozen  pieces, "  the  jewelry  clause 
was  thereby  segregated  from  the  succeeding  clauses  of  the  paragraph  and  converted 
into  a  complete  and  independent  provision.  Consequently  the  two  modifying  pro- 
visions just  named  ["parts  thereof,  finished  or  partly  finidied,''  and  "composed  of 
metal'  1  no  longer  applied  to  it.  No  other  interpretation  than  this  would  give  due 
efFect  to  the  amendment  in  question.    (The  words  in  brackets  are  ours.) 

Here  is  a  clear  statement  that ''  composed  of  metal"  does  not  relate 
to  the  first  or  jewelry  clause  of  paragraph  356.  Therefore,  jewelry 
commonly  or  commercially  so  known  may  or  may  not  have  metal  in 
its  composition. 

We  therefore  have  in  favor  of  the  proposition  that  these  amber  bead 
necklaces  are  jewelry  (1)  the  presumption  of  correctness  arising  from 
the  action  of  the  collector,  who  assessed  it  as  jewelry,  which  has  not 
been  overcome  by  the  protestant,  (2)  the  fact,  logically  following 
the  testimony  of  the  protestant  that  it  is  jewelry,  for  it  is  sold  to 
jewelers,  and  worn  around  the  neck  as  a  necklace,  (3)  the  opinion  of 
the  court  that  jewelry  among  other  things  is  composed  of  amber, 
strung  or  set  (American  Bead  Co.  v.  United  States,  supra),  and  (4) 
the  opinion  of  the  court  in  the  Mamluck  case,  supra,  that ''  composed 
of  metal''  does  not  relate  to  the  first  or  jewelry  clause  of  paragraph 
356. 

Evidence  of  commercial  designation  was  not  oflFered. 

Courts  have  held  that  while  commercial  designation  is  a  fact  to 
be  proved,  in  the  absence  of  such  proof  the  presumption  is  the  commer- 
cial meaning  of  language  is  the  same  as  its  common  meaning,  and  the 
collector  is  warranted  in  so  presuming  (United  States  v.  Mandel,  10 
Ct.  Cust.  Appls.,  44;  T.  D.  38294). 

In  addition,  we  have  our  prior  holding  on  amber  bead  necklaces 
in  G.  A.  8469,  supra.  While  the  testimony  was  slight,  yet  after  due 
consideration  the  board  held  that  such  merchandise  fell  within  the 
jewelry  provision  in  paragraph  356.  We  have  reexamined  that 
authority,  and  do  not  see  any  reason  to  depart  therefrom. 

We  therefore  conclude:  The  merchandise  under  consideration 
being  completed  articles,  ready  for  instant  use,  permanently  strui^g — 
not  loosely  strung  on  thread  for  facility  in  transportation  only — ^is 

96370— 22— VOL  41 ^8 


Digitized  by 


Google 


T.  D.  39024]  114 

properly 'dutiable  as  jewelry,  commonly  or  commercially  so  known, 
valued  above  20  cents  per  dozen  pieces,  at  60  per  cent  ad  valorem 
under  paragraph  356,  and  we  so  hold. 
The  protest  is  overruled. 


(T.  D.  39024— G.  A.  8513.) 
Antiques — Repairs — Separation. 

Repain  to  antique  bed,  which  consiBt  of  replacements  of  pieces  of  marquetry 
where  the  original  pieces  had  been  broken  and  had  fallen  out,  are  separable  for 
duty  purposes,  upon  a  finding  that  the  original  form  and  sh^M  of  the  imported 
article  has  been  retained  and  nothing  added  to  its  original  design. 

United  States  General  Appraisers,  New  York,  February  24,  1922. 

In  the  mttcr  of  proUst  910730  of  WOiiam  A.  FobUt  A  Co.  HiMnst  the  ■  miiMiiHMnt  ol  doty  by  the  coUBeUg 
of  cuatoms  at  the  port  of  New  York. 

[Reversed  in  part.] 

StrmiiM  dt  Hedge9  {John  Franeii  Strausi  of  counsel)  for  the  importer. 
WUHcan  W.  Boppin^  Assistant  Attorney  General  {John  /.   Mulvaney,  spedBl 
attorney),  for  the  United  States. 

Before  Board  3  (Wattb,  Hat,  and  Adamson,  General  Appraisers;  Hat,  G.  A.,  not 

participating). 

Watte,  General  Appraiser:  The  importation  in  this  case  is  invoiced 
as  an  antique  marquetry  bed  at  S225  and  new  marquetry  S60.  It  was 
purchased  from  A.  S.  Lob  of  Amsterdam,  Holland,  and  imported  by 
Otto  J.  Schultz's  Son.  It  was  assessed  for  duty  under  paragraph  176 
of  the  law  of  1913  aa  furniture  of  wood  at  15  per  cent  ad  valorem. 
The  importer  claims  it  is  free  under  paragraph  656  of  the  same  law 
as  an  artistic  antiquity. 

At  the  hearing  two  witnesses  were  sworn  on  behalf  of  the  importer 
who  established  in  our  opinion  that  the  bed  in  its  original  form  was 
manufactured  more  than  100  years  before  its  importation.  The 
necessary  certificate  and  affidavit  seem  to  have  been  filed  and  the 
question  to  be  determined  in  our  judgment  is  as  to  whether  the  repairs 
which  cost  S60  are  so  far  unimportant  and  incidental  as  to  be  ignored 
in  the  assessment  of  duty,  maldng  the  whole  article  as  imported  free 
under  said  paragraph  656,  or  whether,  upon  the  other  hand,  the  new 
material  used  in  the  repair  of  the  article  should  be  considered  sufficient 
to  destroy  its  antique  character  and  make  it  subject  to  assessment  as 
found  by  the  collector  at  15  per  cent  under  paragraph  176,  supra. 

There  is  also  involved  in  this  case  the  question  as  to  whether  the 
cost  of  the  article  as  imported  may  be  separated  for  duty  purposes. 

It  appears  by  the  invoice  that  there  were  certain  repairs  made  .upon 
the  bed  before  it  was  imported  by  repairing  the  marquetry  where 
pieces  had  been  broken  and  had  fallen  out.    No  change  was  made, 
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however,  in  the  style  of  the  bed,  neither  was  there  any  additional 
artistic  feature  added.  The  cost  of  these  repairs  appears  to  have 
been  about  25  per  cent  of  the  total  value  of  the  bed. 

It  has  been  the  practice  of  the  board  to  separate  the  value  in  such 
cases  where  the  amounts  could  be  accurately  arrived  at  in  accordance 
with  the  regulations  of  the  Secretary  of  the  Treasury  as  found  in 
article  395  of  the  Cus^ms  Regulations  of  1915,  where  the  following 
instruction  to  customs  officials  is  given: 

Articles  the  pftrts  of  which  are  capable  oi  being  appraised  and  reported  upon  sep- 
arately may  be  treated  as  separate  entities,  and  those  portions  which  are  of  an  age  and 
character  entitling  them  to  free  entry  as  artistic  antiquities  may  be  passed  free,  and 
duty  assessed  on  the  remaining  parts. 

Artistic  antiquities  are  free  of  duty,  though  repaired  or  renovated  within  100  years. 
If,  however,  such  repairs  or  renovation  consist  of  an  addition  to  an  article  of  an  artistic 
feature  which  renders  it  a  '*work  of  art''  the  article  ts  excluded  from  free  entry,  even 
though  the  repairs  or  renovation  may  be  slight  in  extent. 

It  would  seem  as  though  this  r^ulation  were  intended  to  cover 
a  case  like  the  present,  as  we  find  no  artistic  feature  has  been  added. 
The  repairs  consist  merely  of  replacement  of  parts  of  the  design 
which  originally  constituted  one  of  the  artistic  features  of  the  bed. 

It  is  unlike  a  case  where  the  form  and  shape  of  the  article  has  been 
changed  to  its  artistic  advantage,  or  where  the  additions  not  only 
increased  its  artistic  quality  but  added  a  substantial  and  predomi- 
nating quantity  to  the  whole  as  originally  produced.  We  find  that 
in  this  case  there  has  been  no  addition  to  ike  bulk  nor  change  in  form, 
neither  has  the  artistic  quality  been  enhanced. 

We  are  of  the  opinion,  therefore,  that  the  bed  as  such  was  more 
than  100  years  old  at  the  time  of  its  importation;  that  it  is  artistic 
in  its  design  and  make,  and  should  be  admitted  free  to  the  extent  of 
its  declared  value  before  the  repairs  were  placed  upon  it;  that  the 
repairs  mentioned,  to  the  extent  of  $60,  should  pay  a  duty  as  assessed 
under  paragraph  176.  The  protest  is  therefore  sustained  to  that 
extent  and  overruled  in  all  other  respects. 


(T.  D.  39025.) 


Antidumping  act,  1921 — Extension  of  finding  by  the  Secretary  of  the 

Treasury. 

The  Secretary  of  the  Treasury  further  extends,  to  include  all  embroideries  known  as 
"Hambuigs"  when  imported  from  Switzerland,  the  finding  dated  November  1, 
1921,  under  section  201  (a)  of  the  antidumping  act  of  1921,  in  the  case  of  certain 
cotton  embroideries. 

Treasury  Department,  February  25,  1922. 
To  CoUectars  of  Customs  and  Others  Concerned: 

After  due  investigation  I  hereby  further  extend  to  include  all 
cotton  embroideries  commercially  known  as  "Hamburgs"   when 
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imported  from  Switzerland,  the  finding  dated  November  1,  1921, 
under  section  201  (a)  of  the  antidumping  act  of  1921,  in  the  case  of 
certain  cotton  embroideries  manufactured  by  G.  Morelli  &  Co., 
Altach,  Austria. 

(106085.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39026.) 
Arsphenamine,  neoarsphenamine  (salvarsan,  neosalvarsan) . 

Importation  of  arsphenamine  and  neoarsphenamine  (salvarsan  and  neosalvarsan)  by 
unlicensed  firms  prohibited — ^Permits  to  import  necessary,  under  dye  and  chemi- 
cal control  act. 

Treasury  Department,  February  28, 1922.    ' 
To  Collectors  and  Other  Officers  of  the  Customs: 

The  attention  of  the  department  has  been  called  to  the  fact  that 
shipments  of  arsphenamine,  neoarsphenamine  (salvarsan,  neosalvar- 
san) ,  and  related  compounds,  products  which  come  under  the  act  of 
July  1,  1902,  governing  the  importation  of  viruses,  serums,  toxins, 
and  other  biologic  products,  as  set  forth  in  T.  D.  38020  and  T.  D. 
38095,  have  been  offered  at  various  ports  of  entry  through  channels 
other  than  the  recognized  American  agents  of  the  foreign  producers 
licensed  to  manufacture  and  import  any  of  these  particular  prepa- 
rations. 

Before  being  admitted  to  entry  these  products  must  comply  with 
the  following  requirements : 

1.  The  product  must  have  been  made  in  an  establishment  holding  a 
Treasury  Department  license  for  its  importation  into  the  United 
States.  There  are  listed  below  the  names  of  the  only  foreign  firms 
holding  Treasury  Department  licenses  at  the  present  time  for  the 
importation  into  the  United  States  of  arsphenamine,  neoarsphenamine 
(salvarsan,  neosalvarsan),  or  related  products,  the  products  for  which 
they  are  licensed  being  given,  the  trade  name,  in  parenthesis,  in  each 
case  following  the  official  name  of  the  product: 

Farbwerke  Hoechat,  vorm.  Meister  Lucius  and  Bruning,  Hoechst-am-Main,  Ger- 
many— 

Arsphenamine  (salvarsan). 

Neoarsphenamine  (neosalvarsan). 

Sodium  arsphenamine  (sodium  salvarsan). 

Silver  arephenainine  (silver  salvarsan). 
Les  Etablissements  Poulenc  Freres,  92  Rue  Vielle-du-Temple,  Pari.^111,  France  — 

Arsphenamine  (arsenobenzol  billon). 

Neoarsphenamine  (novarsenobenzol  billon V 
Laboratoires  Naline,  Villaneuve-la-Garenne,  Seine,  France — 

Phoepharsenaraine  (galyl). 
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2.  Not  less  than  10  ampules  from  each  manufacturer's  hatch  must 
be  submitted  to  the  Hygienic  Laboratory  of  th^  United  States 
Public  Health  Service  at  Washington,  D.  C,  for  test;  several  batches 
may  be  embraced  in  a  single  consignment.  When  the  number  of 
ampules  in  any  batch  offered  for  importation  exceeds  1,000  the 
number  of  ampules  to  be  forwarded  to  the  Hygienic  Laboratory  for* 
test  shall  be  1  ,per  cent  of  the  shipment. 

3.  Each  manufacturer's  batch  should  bear  on  the  labels  a  dis- 
tinguishing lot  number.  If  such  lot  numbers  do  not  appear  the 
entire  shipment  should  be  sent  to  the  Hygienic  Laboratory. 

4.  Copies  of  the  manufacturer's  chemical  and  toxicological  test 
must  be  submitted  to  the  Hygienic  Laboratory  with  the  sample. 

5.  When  a  shipment  has  complied  with  the  above  requirements 
and  samples  have  been  tested  and  passed  at  the  Hygienic  Labora- 
tory and  so  reported  to  the  collector  of  customs,  the  latter  may 
release  the  material  after  he  has  examined  the  lot  number  of  the 
shipment  and  finds  that  it  corresponds  with  the  lot  number  of  the 
material  tested  and  passed  at  the  Hygienic  Laboratory. 

6.  In  no  case  shall  a  shipment  not  coming  from  the  firms  above 
mentioned  and  not  complying  with  the  requirements  specified,  be 
admitted. 

Inasmuch  as  the  foregoing  products  are  subject  to  the  restriction 
of  section  601  (a)  of  the  act  of  May  27,  1921  (dye  and  chemical 
control  act),  importations  thereof  can  not  be  admitted  without  an 
import  license  in  each  case  from  the  dye  and  chemical  section, 
Customs  Division,  Treasury  Department. 

(51022.)  Elmeb  Dover,  AssistarU  Secretary. 


(T.  D.  39027.) 
Antidumping  act,  1921 — Finding  hy  the  Secretary  of  the  Treasury. 

Hie  Secretary  of  the  Treasury  makes  finding  under  section  201  {a)^  antidumping  act» 
1921,  of  dumping  in  the  case  of  certain  chair  seats. 

Tbbasuby  Department,  March  S,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
called  the  "Secretary"),  after  such  investigation  as  he  deems  necessary,  finds  that  an 
industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented  from 
being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class  or  kind 
of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being  sold  or  is 
likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value,  then  he 
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Bball  make  such  finding  public  to  the  extent  he  deems  necessary,  together  with  a  de- 
Bcription  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such  detail  as  may 
be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation,  I  find  that  the  industry  of  making  chair 
seats  in  the  United  States  is  being  or  is  likely  to  be  injured  by  reasoa 
of  the  importation  into  the  United  States  of  veneer  chair  seats  manu- 
factured in  Canada,  and  that  such  merchandise  is  sold  or  is  likely  to 
be  sold  in  the  United  States  at  less  than  its  fair  value. 

For  any  further  description  of  this  particular  merchandise,  apprais- 
ing officers  will  communicate  with  the  special  agent  in  charge  at  New 
York. 

(106085.)  Elmeb  Doveb,  AssisiatU  Secretary. 


(T.  D.  39028.) 

Antidumping  act,  1921 — Finding  hy  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  certain  peeled  tomatoes  in  tins. 

Treasury  Department,  March  4,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sbc.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
caUed  the  ''Secretary"),  after  such  investigation  as  he  deems  necessary,  finds  that 
an  industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented 
from  being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class 
or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being 
sold  or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value, 
then  he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together 
with  a  description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such 
detail  as  may  be  necessary  for  the  guidance  of  the  appraising  officeis. 

After  due  investigation  I  find  that  the  tomato-canning  industry 
in  the  United  States  is  being  or  is  likely  to  be  injured  by  reason  of  the 
importation  into  the  United  States  of  peeled  tomatoes  in  tins  from 
Italy,  and  that  such  merchandise  is  sold  or  is  likely  to  be  sold  in  the 
United  States  at  less  than  its  fair  value. 

For  any  further  description  of  this  particular  merchandise,  apprais- 
ing officers  will  communicate  with  the  special  agent  in  chaise  at  New 
York. 

(106085.)  Elmbb  Doveb,  Assistant  Secretary. 
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(T.  D.  39029.) 
Foreign  currencies — Rates  of  excJiange. 

Ratee  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reeerve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27,  1921. 

I^EASURY  Department,  March  IS,  1922. 

To  Collectors  of  Customs, and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  February  24  to  March  9,  1922, 
botji  inclusive,  is  published  for  the  information  of  collectors  of 
customs  and  others  concerned. 

(93000.)  Elmer  Dover,  Assistant  Secretary. 


Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff 
act  of  May  f7,  1921. 

PERIOD  FEBRUARY  34  TO  MARCH  3,  1933,  INCLUSIYB. 


Coimtry. 


Europe: 
Austria.. 
Belgium. 
Bulga' 
Czecb 

Denmark 

Eiijtiand 

Finland 

France 

Germany 

Greece 

Holland. . .  • . 

Hungary 

Italy 

Norway 

Poland. 

Portugal 

Rumania.... 

Serbia 

Spain 

Sweden 

Switserland. 
Yugodavia.. 
Asia: 
China 

Ito 

Do 

'  Do 

Do 

Do 

Do 


Do. 
India. 
Japan, 


Singapore  (B.  8.) 
North  America: 

Canada 

Cuba 

Mexico 

Newfoundland. . 
Sooth  America: 

Argentina 

Braifl 

Uruguay 


Name  of  currency. 


Krone. 
Franc 

Lev 

Krone, 
.do. 


Pound  sterling... 

Markka 

Franc 

Reicbsmark 

Drachma 

Florin  or  guilder. 

Krone 

Lira 

Krone 

Polish  mark 

Escuda 

Leu 

Dinar 

Peseta 

Krona 

Franc 

K^rane 


Chefootael 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar . . . . 

Mexican  dcdlar 

Tientsin  or  Peiyang 
doEar. 

YuandoUar 

Rupee 

Yen 

Dollar 


..'...do. 
Peso... 
....do. 
D(dlar. 


Peso  (gold). 

Milrais 

Peeo 


Feb.  34. 


SO.OO0SO5 
.0859 
.006817 
.017238 
.3095 

4.3928 
.020179 
.0902 
.004495 
.0453 
.3821 
.001447 
.0507 
.1706 
.000268 
.0753 
.007967 
.012533 
.1505 
.2654 
.1956 
.003125 

.7417 
.7417 
.7014 
.7467 
.5811 
.5138 
.5350 

.5325 
.2785 
.4734 


.97376 


10.000204 
.0862 


.48945 

.071458 


.1360 
.8337 


Feb.  25. 


.01765 
.2001 
4.4182 
.020186 
.0907 
.004508 
.0454 
.3847 
.001456 
.0517 
.1710 
.000247 
.0759 
.007971 
.01248 
.1508 
.2647 
.1957 
.003107 

.7383 
.7383 
.7004 
.7433 
.5280 
.5138 
.5267 

.5300 
.2778 
.4728 
.4967 

.976781 
.99875 
.480225 
.973333 

.8364 

.1367 
.8236 


Feb.  37. 


10.000205 
.0873 
.0009 
.017913 
.3105 
4.4333 
.0202 
.0920 
.004339 
.0460 
.8845 
.001444 
.0533 
.1716 
.000237 
.0782 
.007967 
.012333 
.1603 
.2663 
.1958 


.7367 
.7367 
.6052 
.7417 
.5266 
.6085 
.5242 


.2817 
.4727 
.5008 

.979844 
.99875 
.489825 


.8371 
.1360 
.8201 


Feb.  38. 


10.000199 
.0667 
.006875 
.0177 
.3105 
4.4369 
.020214 
.0914 
.004344 
.0457 
.3835 
.001444 
.0528 
.1727 
.00026 
.0802 
.007954 
.012267 
.1597 
.2657 
.1958 
.003065 

.7283 
.7283 
.6864 
.7333 
.5234 
.5042 


.3809 
.4726 


.977656 
.999376 
.49025 
.975625 

.8379 
.1365 
.8199 


Mar.l. 


10.00019 
.0871 
.006892 
.017272 
.2123 
4.4408 
.020343 
.0921 
.004360 
.0458 
.3836 
.001447 
.0540 
.1763 
.000263 
.0819 
.007942 
.0122 
.1603 
.2663 
.1959 
.008048 

.7133 
.7133 
.6729 
.7183 
.5172 
.4973 
.5167 

.5150 
.2809 
.4720 
.5000 

.979844 
.999167 
.4900 
.977917 

.8423 

.1368 
.8220 


Mar.  2. 


10.000189 
.0660 
.006806 
.016801 
.2118 
4.4150 
.0203 
.0909 
.004123 
.0458 
.3818 
.00146 
.0528 
.1740 
.000254 
.0823 
.007888 
.01221 
.1596 
.2644 
.1956 
.00306 

.7167 
.7167 
.6796 
.7208 
.5170 
.5063 
.5202 

.5208 
.2791 
.4719 


.076038 
.996643 
.486876 
.973058 

.8415 
.1367 
.8211 
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Valu£»  of  foreign  currencies,  etc, — Continued. 

FEBIOD  MABCH  3  TO  0,   1902,   IMCLU8IVB. 


Country. 

Name  of  corrsney. 

Mar.  3. 

Mar.  4. 

Mar.  6. 

Mar.  7. 

Mar.  8. 

Mar.  9. 

Europe: 
Anstria 

Krone 

SQL  000187 
.0663 
.006883 

.016406 
.2117 
4.4219 
.020257 
.0912 
.003949 
.0457 
.3828 
.001422 
.0631 
.1759 
.000235 
.0648 

.012483 

.1598 

.2641 

.1955 

.003111 

.7300 
.7300 
.6884 
.7350 
.5238 
.5071 

.5325 
.5308 
.2795 
.4720 
.4942 

.977656 
.998751 
.489688 
.975833 

.8406 
.1362 
.8201 

8a  000187 
.0857 
.006883 

.016519 
.2115 
4.4072 
.020271 
.0006 
.008948 
.0457 
.3817 
.001427 
.0525 
.1753 
.000238 
.0822 
.007813 
.012667 
.1593 
.2631 
.1954 
.003232 

.7267 
.7267 
.6879 
.7317 
.5246 
.5063 

.5275 
.5250 
.2789 
.4720 
.5017 

.971875 
.908752 
.480531 
\  969875 

.8460 
.1372 
.8187 

1 

sa  000181 
.0654 
.00685 
.016416 
.2115 
4.3956    « 
.020264 
.0904 
.003964 
.0467 
.3810 
.001397 
.0519 
.1756 
.000231 
.0625 
.007758 
.012633 
.1592 
.2636 
.1952 
.00315 

.7333 
.7333 
.6921 
.7383 
.5232 
.5058 

.5250 
.5233 
.2800 
.4725 
.4992 

.960063 
.999167 
.480644 
.968125 

.8409 
.1391 
.8179 

fa  000172 
.0650 
.00685 

.016406 
.2123 
4.3914 
.020414 
.0904 
.003874 
.0455 
.3806 
.001402 
.0511 
.1775 
.000213 
.0836 
.007658 
.01342 
.1586 
.2644 
.1949 
.008386 

.7358 
.7358 
.6956 
.7400 
.5257 
.5075 

.5283 
.5292 
.2794 
.4726 
.4992 

.963906 
.998960 
.4000 
.960417 

.8490 
.1394 
.8180 

la 000158 
.0638 
.00686 
.016213 
.2106 
4.8565 
.020729 
.0892 
.003933 
.0454 
.3778 
.001377 
.0494 
.1787 
.000218 
.0803 
.007533 
.01386 
.1571 
.2616 
.1943 
.003432 

.7442 
.7442 
.7034 
.7492 
.5246 
.5004 

.5317 
.5267 
.2780 
.4728 
.4975 

.955469 
.999167 
.490469 
.954583 

.8431 
.1396 
.8155 

faoooisB 

IMgiiim 

Franc 

.0840 

Bulmria 

Lev 

.006668 

Krone    ,  , , 

.016363 

Penmiirk 

do 

.210S 

KnHftrMl 

Pound  sterling 

Markka 

4.3583 

Finland  ..... 

.000514 

F*1mf*        .....    r  ..    r 

Franc 

.0806 

Oemw^ny, 

Rfliclvnnark 

.004085 

Greece,  r. 

DrnchinA  -  - . , 

.0451 

Hnll^nd 

Florin  or  guilder 

Krone 

.3786 

HuncArv' 

.001322 

SaiyrT::;:::::: 

Lira 

.0608 

Norway 

Krone 

.1809 

Poland. 

Pflii^fh  mark 

.000219 

Portugal 

Escuda 

.0828 

RniRuiia 

Leu 

.0074.'« 

Serbia 

Dinar 

.013675 

Spain 

Peseta  

.1570 

Sweden 

Krona 

.2607 

Switserland  

Franc 

.1941 

Yugodavla 

Asia: 
China 

Krone. ,  - , , , 

.008386 

Chefootael 

.7475 

Do 

Hankow  tael 

Shanghai  tad 

Tientsin  tael 

Hongkons  dollar.... 

Mexican  doDar 

Tientsin  or  Peiyang 
doHar.      ,     ... 

.7475 

Do 

.7064 

Do 

.7906 

Do 

.5261 

Do 

.5119 

Do  A. 

.5842 

Do 

Vnan  doUar 

.5317 

India 

Rupee 

.2779 

Japan 

yST!.  .::;::::::::: 

.4727 

Singapore  (8.8.).. 
NorthAmerica: 
Oanada.. 

Dollar 

.4079 

do 

.964063 

Cuba 

Peso 

.999028 

Mexico 

do 

.490938 

Dollar. 

.961875 

South  America: 

Argentina 

PiSril 

Peso  (gold) 

.8409 

Moreis*!: ....;:::::: 

.1390 

TTnigmty 

Peso 

.8173 

(T.  D.  39030.) 
Rugs, 

Appeal  directed  from  decision  of  the  Board  of  United  States  General  Appraisers, 
January  13, 1922  (Abstract  44703),  holding  certain  rugs  classified  as  dutiable  under 
paragraph  300  to  be  dutiable  under  paragraph  302,  tariff  act  of  1913. 

Treasury  Department,  Mart^  7,  19S8.  • 
Sir:  The  department  is  in  receipt  of  your  letter  of  the  2d  instant, 
inviting  attention  to  a  decision  of  the  Board  of  United  States  General 
Appraisers,  dated  January  13,  1921  (Abstract  44703),  wherein  the 
board  held  that  certain  rugs  which  had  been  classified  as  oriental  rugs, 
dutiable  at  the  rate  of  60  per  cent  ad  valorem  under  paragraph  300  of 
the  tariff  act  of  October  3,  1913,  were  dutiable  at  the  rate  of  20  per 
cent  ad  valorem  under  paragraph  302  of  the  said  act. 

In  accordance  with  your  recommendation,  you  are  hereby  requested 
to  file  in  the  name  of  the  Secretary  of  the  Treasury  an  application  with 
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the  Umted  States  Court  of  Customs  Appeals  for  a  review  of  the  said 
decision  in  conformity  with  the  provisions  of  subsection  29  of  section 
28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Elmeb  Dover, 

(96657.)  Assistant  Secretary. 

Assistant  Atforney  General,  New  York. 


(T.  D.  39031.) 
AiUomohile  body  frames. 

Appeal  directed  from  decision  of  the  Board  of  Umted  States  General  Appraisers 
(T.  D.  38994,  G.  A.  8498).  wherein  so-called  automobile  body  frames  classified  as 
automobile  bodies  under  paragraph  119  were  held  to  be  dutiable  under  para- 
graph 176,  tariff  act  of  1913. 

Treasury  Department,  March  7,  192S.. 

Sir:  The  department  is  in  receipt  of  your  letter  of  the  2d  instant,, 
inviting  attention  to  a  decision  of  the  Board  of  United  States  General 
Appraisers  (T.  D.  38994,  G.  A.  8498),  dated  January  20, 1922,'  wherein 
the  board  held  that  automobile  body  frames  which  had  been  classified 
as  automobile  bodies  dutiable  at  the  rate  of  45  per  cent  ad  valorem 
under  paragraph  119  of  the  tariff  act  of  October  3, 1913,  were  dutiable 
as  manufactures  in  chief  value  of  wood  at  the  rate  of  15  per  cent  ad 
valorem  under  paragraph  176  of  the  said  act. 

In  accordance  with  your  recommendation  you  are  hereby  requested 
to  file  in  the  name  of  the  Secretary  of  the  Treasury  an  application 
with  the  United  States  Court  of  Customs  Appeals  for  a  review  of  the 
said  decision  in  conformity  with  the  provisions  of  subsection  29  of 
section  28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Elmer  Dover, 

(100332.)  Assistant  Secretary, 

Assistant  Attorney  General,  New  YorJc. 


(T.  D.  39032.) 

Antidumping  od,  19£1 — Finding  by  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act ,. 
1921,  of  dumping  in  the  case  of  rugs  from  Canada. 

Treasury  Department,  March  6, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sbc.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
called  the  ''Secretary^'),  after  such  investigation  as  he  deems  necessary,  finds  that 
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an  industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented 
from  being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class 
or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being 
sold  or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value, 
then  he  shall  make  such  finding  pubUc  to  the  extent  he  deems  necessary,  together 
with  a  description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such 
detail  as  may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  rug-making  industry  in  the 
United  States  is  being  or  is  likely*  to  be  injured  by  reason  of  the  im- 
portation into  the  United  States  of  rugs  from  Canada,  and  that  such 
merchandise  is  sold  or  is  likely  to  be  sold  in  the  United  States  at  less 
than  its  fair  value. 

For  any  further  description  of  this  particular  merchandise,  ap- 
praising officers  will  communicate  with  the  special  agent  in  charge 
at  New  York, 

(106085.)  Elmer  Dover,  Assistant  Secretary, 


(T.  D.  39033.) 
Drawback, 


Synopsis  of  drawback  decisions  issued  between  February  6  and  March  11, 1922, 

inclusive. 

(A)  Confectionery,— T.  D.  38855  (B)  of  September  1,  1921,  pro- 
viding for  the  payment  of  drawback  on  chocolate  candy  manufac- 
tured by  the  Merckens  Chocolate  Co.,  of  Buffalo,  N.  Y.,  with  the 
use  of  refined  sugar  produced  wholly  or  in  part  from  imported  raw 
sugar  and  imported  nuts,  extended  to  provide  for  drawback  on 
chocolate  candy  manufactured  by  the  said  .firm  with  the  use  of 
imported  cocoa  butter  in  addition  to  the  ingredients  above  named. 

Said  regulations  amended  to  provide  for  the  filing  of  supplemental 
swQm  schedules  covering  the  manufacture  of  additional  kinds  of 
chocolate  candy  or  the  use  of  additional  kinds  of  imported  materials 
and  upon  verification  of  such  supplemental  schedules  drawback  may 
be  allowed  on  the  articles  covered  thereby. 

Supplemental  sworn  statement  dated  January  12,  1922,  trans- 
mitted to  the  collector  of  customs  at  New  York,  N.  Y.,  on  February 
14,  1922.  (100732-39.)  (Signed)  Elmer  Dover,  Assistant  Secre- 
tary, 

(B)  Confectionery,— T,  D.  38079  (C)  of  July  1,  1919,  providing  for 
the  payment  of  drawback  on  sweet  chocolate,  sweet  chocolate  coat- 
ing, and  sweetened  cocoa  powder  manufactured  by  the  StoUwerck 
Chocolate  Co.,  of  Stamford,  Conn.,  with  the  use  of  sugar  refined 
wholly  or  in  part  from  imported  raw  sugar,  amended  to  provide  for 
the  allowance  of  drawback  on  such  products  when  manufactured 
with  the  use  of  imported  refined  sugar. 
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Supplemental  sworn  statement  dated  January  31,  1922,  trans- 
mitted to  the  collector  of  customs  at  New  York,  N.  Y.,  on  March  3, 
1922.     (102509.)     (Signed)  ELifBR  Dover,  Assistant  Secretary. 

(C)  /Tfow.— Manufactured  by  the  David  Stott  Flour  Mills,  of 
Detroit,  Mich.,  wholly  or  in  part  with  the  use  of  imported  wheat. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  January  18,  1922, 
showing,  in  thecase  of  each  lot  of  flour  manufactured  for  exportation 
with  benefit  of  drawback,  the  lot  number  and  date  of  manufacture 
thereof,  the  quantity,  identity,  and  value  of  the  imported  wheat 
used,  the  quantity  of  domestic  wheat  used,  the  quantities  and  values 
of  each  grade  of  flour  and  of  each  kind  of  by-product  obtained,  and 
the  quantity  of  waste  incurred,  together  with  its  value,  if  any.  A 
sworn  abstract  from  such  manufacturing  record  shall  be  filed  with 
the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty?  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  wheat  used  in  the 
manufacture  of  the  exported  flour,  as  shown  by  the  abstract  from 
the  manufacturing  record,  less  the  quantity  of  imported  material 
which  the  value,  if  any,  of  the  waste  will  replace.  In  liquidation  of 
the  abstracts  the  drawback  shall  be  distributed  to  the  flour  and  by- 
products in  accordance  with  their  relative  values  at  the  time  of 
separation,  subject  to  the  limitations  of  the  drawback  law  as  inter- 
preted by  the  department  in  T.  D.  33809  of  "October  25,  1913. 

Rate  effective  on  and  after  December  6,  1921. 

Sworn  statement  dated  January  18,  1922,  transmitted  to  the  col- 
lector of  customs  at  Detroit,  Mich.,  on  February  27,  1922.  (21406.) 
(Signed)  Elmer  Dover,  Assistant  Secretary. 

(D)  Hair,  human. — ^Exported  by  the  West  Electric  Hair  Curler  Co., 
of  Philadelphia,  Pa.,  after  having  been  cleaned,  sterilized,  bleached, 
dyed,  or  refined,  or  subjected  to  any  one  or  more  of  these  processes 
by  J.  Wolkow,  of  New  York,  N.  Y. 

Records  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ments of  J.  Wolkow  and  the  West  Electric  Hair  Curler  Co.,  dated 
December  5, 1921,  and  January  12,  1922,  respectively,  showing,  in  the 
case  of  each  lot  of  processed  hair  produced  for  exportation  with  benefit 
of  drawback,  the  lot  number  and  date  of  production  thereof,  the 
quantity  and  identity  of  the  imported  hair  used,  the  quantity  of 
finished  hair  obtained  and  the  quantity  of  each  kind  of  waste  incurred 
together  with  its  value,  if  any. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  raw  human  hair  used  in  the 
production  of  the  exported  processed  hair  as  shown  by  the  abstract 
from  the  records  provided  for  above,  such  quantity  to  be  reduced 
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according  to  the  quantity  of  imported  material  which  the  value  of  the 
waste  will  replace.' 

Rate  effective  on  and  after  October  8,  1921. 

Sworn  statements  dated  December  5,  1921,  and  January  12,  1922, 
transmitted  to  the  collector  of  customs  at  Philadelphia,  Pa.,  on 
February  9,  1922.  (106987-2.)  (Signed)  Elmer  Dover,  Assistant 
Secretary. 

(E)  Machinery,  UxtUe.—T,  D.  38249  (D)  of  January  22,  1920, 
providing  for  the  payment  of  drawback  on  roving  frames  manu- 
factured by  the  Saco-Lowell  Shops,  of  Boston,  Mass.,  with  the  use 
of  imported  flyers,  amended  to  provide  for  the  payment  of  draw- 
back on  imported  flyers  when  exported  separately  from  the  roving 
frames. 

Supplemental  sworn  statement  of  the  manufacturer  dated  Feb- 
ruary 6,  1920,  transmitted  to  the  collector  of  customs  at  Boston, 
Mass.,  on  March  4-,  1922.  (102103-2.)  (Signed)  Elmer  Dover, 
Assistant  Secretary. 

(F)  Music,  grained. — ^Produced  by  Fritzsche  Bros.  (Inc.),  of  New 
York,  N.  Y.,  from  imported  crude  musk  in  pods. 

A  record  shall  be  kept  in  the  manner  described  in  the  sworn 
statement  of  the  producer  dated  January  27,  1922,  showing,  in  the 
case  of  each  lot  of  grained  musk  produced  for  exportation  with 
benefit  of  drawback,  the  lot  number  and  date  of  production  thereof, 
the  quantity  and  identity  of  the  imported  crude  musk  used,  the 
quantity  of  grained  musk  obtained,  and  the  quantity  of  waste 
(empty  pods)  incurred  together  with  its  value,  if  any.  A  sworn 
abstract  from  such  record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  crude  musk  used  in 
the  production  of  the  exported  grained  musk,  as  shown  by  the  abr 
stract  from  the  record  provided  for  above,  such  quantity  to  be  re- 
duced according  to  the  quantity  of  imported  material  which  the 
value,  if  any,  of  the  waste  will  replace. 

Rate  effective  on  and  after  December  27,  1921. 

Sworn  statement  dated  January  27,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  March  1,  1922. 
(104569-22.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(G)  Sirup. — Produced  by  the  Heyl  Bros.  Co.,  of  Philadelphia.,  Pa., 
with  the  use  of  imported  sirup,  imported  honey,  and  refined  sugar 
or  refiners'  sirup  produced  wholly  or  in  part  from  imported  raw 
sugar,  or  any  two  or  more  of  such  materials  with  or  without  the 
addition  of  domestic  materials,  or  any  one  of  such  imported  ma- 
terials combined  with  domestic  materials. 
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A  record  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  producer  dated  January  30,  1922,  showing,  in  the  case 
of  each  lot  of  sirup  produced  for  exportation  with  benefit  of  draw- 
back, the  lot  number  and  date  of  production  thereof,  the  quantities 
and  identity  of  each  kind  of  imported  material  used,  the  total  quan- 
tity of  domestic  materials  used  and  the  quantity  of  finished  sirup 
obtained.  A  sworn  abstract  from  such  record  shall  be  filed  with  the 
drawback  entry. 

The  drawback  all9wance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  material  used  in  the  pro- 
duction of  the  exported  sirup  as  shown  by  the  abstract  from  the 
record  provided  for  above. 

Rate  effective  on  and  after  January  3,  1922. 

Sworn  statement  dated  January  30,  1922,  transmitted  to  the 
collector  of  customs  at  Philadelphia,  Pa.,  on  March  2,  1922.  (62354.) 
(Signed)  Elmer  Dover,  Assistant  Secretary. 

(H)  Spectacles f  eyegUisses,  and  goggles. — T.  D.  36099  of  January  26, 
1916,  providing  for  the  payment  of  drawback  on  spectacles,  eye- 
glasses, and  goggles  manufactured  by  T.  A.  Willson  &  Co.  (Inc.),  of 
Reading,  Pa.,  with  the  use  of  imported  lenses,  extended  to  provide 
for  the  payment  of  drawback  on  such  articles  when  manufactured  by 
Willson  Goggles  (Inc.),  successors  to  the  above-named  company. 

Supplemental  sworn  statement  dated  February  16,  1922,  trans- 
mitted to  the  collector  of  customs  at  New  York,  N.  Y.,  on  March  10, 
1922.     (87719.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(I)  Stones,  semiprecious,  engraved  or  encrusted. — Exported  by  the 
Novelty  Stone  Engravery,  of  New  York,  N.  Y.,  after  having  been 
engraved  or  encrusted  or  both  with  various  designs. 

The  drawback  allowance  for  each  engraved  or  engraved  and  en- 
crusted stone  exported  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  one  imported  stone  of  the  same  size^  kind,  and  value. 

Rate  effective  on  and  after  November  20,  1921. 

Sworn  statement  dated  December  17,  1921,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  February  15,  1922. 
(99998-16.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39034.) 
Shipments  of  arm^  and  munitions  of  war  to  Mexico. 

Collectors  of  customs  informed  that  the  embargo  on  shipments  of  arms  and  munitions 
of  war  to  Mexico  will  not  be  renewed  and  that  export  licenses  will  no  longer 
be  required. 

Treasury  Department,  March  P,  192^. 
To  Collectors  of  Customs  and  Others  Concerned: 

Referring  to  the  joint  resolution  of  Congress  approved  January  31, 
1922,  the  Secretary  of  State  informs  the  department,  by  direction  of 
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the  President,  that  after  careful  consideration  it  has  been  determined 
not  to  renew  at  this  time  the  embargo  on  shipments  of  arms  or 
munitions  of  war  from  the  United  States  to  Mexico. 

At  the  request  of  the  Secretary  of  State  collectors  are  informed 
that  no  export  licenses  will  be  required  from  and  after  the  7th  instant 
covering  any  such  shipments. 

(82411-21.)  Elmer  Doveb,  Assistant  Secretary. 


(T.  D.  39035.) 
Certifjcaies  of  origin  for  sugar  discontinued. 

T.  D.  24668,  T.  D.  26546,  and  T.  D.  27606  of  September  17,  1903,  August  23,  1W4, 
and  September  14,  1906,  respectively,  revoked. 

Treasubt  Dbpabtment,  March  IS,  1922. 
To  Collectors  of  Customs: 

As  it  does  not  appear  from  a  large  number  of  consular  reports 
received  that  any  foreign  export  bounty  is  paid  on  sugar,  no  neces- 
sity is  perceived  at  present  for  certificates  of  origin  for  imported 
sugar.  Customs  officers  will,  therefore,  discontinue  requiring  such 
certificates. 

The  department  has,  however,  advised  the  Secretary  of  State 
that  consular  officers,  in  certifying  invoices,  should  note  on  the  copy 
sent  to  the  collector  any  information  they  may  have  regarding  the 
payment  of  any  boimty  on  the  sugar  covered  by  the  invoices,  either 
in  its  raw  or  refined  state.  Customs  officers  should,  therefore,  be 
on  the  watch  for  any  such  information  on  invoices.  Whenever 
payment  of  such  bounty  is  reported  or  indicated,  liquidation  of 
the  entry  should  be  suspended  and  the  facts  reported  to  the  depart- 
ment for  investigation  and  instructions. 

T.  D.  24668,  T.  D.  25545,  and  T.  D.  27606  of  September  K,  1903, 
August  23,  1904,  and  September  14,  1906,  respectively,  and  all 
other  regulations  or  instructions  in  conffict  herewith  are  hereby 
revoked. 

(67760.)  Elmeb  Doveb,  Assistard  Secretary, 


(T.  D.  39036.) 

Antidumping  act,  1921 — Finding  Jyy  the  Secretary  of  the  Treasury, 

The  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  certain  tissue  paper  from  England. 

Treasury  Department,  March  IS,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sbc.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this 
act  called  the  ** Secretary"),  after  such  investigation  as  he  deems  necessary,  finds 
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that  an  induatry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  ia  prevented 
from  being  establiahed,  by  reason  of  the  importation  into  the  United  States  of  a  class 
or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being 
sold  or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value, 
then  he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together 
with  a  description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such 
detail  as  may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  industry  of  making  tissue 
paper  in  thp  United  States  is  being  or  is  likely  to  be  injured  by 
reason  of  the  importation  into  the  United  States  of  tissue  paper 
from  England,  and  that  such  merchandise  is  sold  or  is  likely  to  be 
sdd  in  the  United  States  at  less  than  its  fair  value. 

For  any  further  description  of  this  particular  merchandise,  ap- 
praising officers  will  communicate  with  the  special  agent  in  charge 
at  New  York,  where  samples  are  on  file. 

(106085.)  Elmeb  Dover,  Assistant  Secretary. 


(T.  D.  39037.) 

Shipments  of  arms  and  munitions  of  war  to  the  Dominican  Republic. 

The  President's  prodamation  of  October  14,  1905,  no  longer  in  force,  and  therefore 
there  is  no  prohibition  on  the  shipment  of  arms  and  munitions  of  war  to  the 
Dominican  Republic. 

Tbeasuby  Department,  March  20, 1922. 
Sir:  Referring  to  the  President's  proclamation  of  October  14, 
1905,  prohibiting  the  exportation  of  arms  and  munitions  of  war 
from  the  United  States  to  the  Dominican  Republic,  the  Secretary  of 
State  informs  the  department  that  owing  to  the  enactment  of  re- 
cent legislation  by  Congress  the  proclamation  is  no  longer  in  force, 
and  that,  therefore,  at  present  there  is  no  prohibition  on  the  ship- 
ment of  arms  and  munitions  of  war  from  the  United  States  to  the 
Dominican  Republic. 
You  will  be  governed  accordingly. 

Respectfully,  Elmer  Dover, 

(99 118.)  Assistard  Secretary. 

Collector  op  Customs,  Nev)  Yorh 


(T.  D.  39038.) 

Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act  of 
May  27, 1921. 

Treasury  Department,  March  20, 1922. 
To  CoUectars  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of  May 
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27j  1921,  during  the  period  from  Marcji  10  to  March  16,  1922,  both 
inclusive,  is  published  for  the  information  of  collectors  of  customs 
and  others  concerned. 


(103512.) 


Elmeb  Doyeb,  Assistant  Secretary. 


Valites  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27,  19fl. 

PERIOD  MABOH  10  TO  16,   1922,   INCLUSIVE. 


Country. 

Mar.  10. 

Mar.  11. 

Mar.  13. 

Mar.  14. 

Mar.  15. 

Mar.  16. 

Europe: 
Austria 

Krone 

$0.000153 
.0840 
.00685 
.01675 
.20»7 

4.3604 
.020457 
.0800 
.003931 
.0453 
.3783 
.001281 
.0509 
.1777 
.000228 
.0825 
.007475 
.01456 
.1570 
.2607 
.1039 
.003579 

.7458 
.7458 
.7089 
.7600 
.5284 
.5122 
.5300 

.5283 
.2779 
.4729 
.4992 

.965625 
.998958 
.491563 
.963958 

.8297 
.1385 
,8158 

10.000130 
.0837 
.00685 
.017075 
.2096 
4.3538 
.020471 
.0891 
.003867 
.0452 
.3775 
.001263 
.0505 
.1770 
.000233 
.0826 
.007425 
.01445 
.1569 
.2817 
.1940 
.00349 

.7458 
.7458 
.7104 
.7492 
.5257 
.5167 
.5325 

.5267 
.2786 
.4733 
.4975 

.965938 
.999167 
.483225 
.963542 

.8269 
.1379 
.8130 

10.000131 
.0823 
.006883 

,017281 
.2090 
4.3206 
.020429 
.0881 
.003782 
.0449 
.3749 
.001238 
.0490 
.1728 
.000222 
.0820 
.007438 
.01452 
.1552 
.2593 
.1935 
.003633 

.7417 
.7417 
.7007 
.7467 
.5304 
.5103 
.5292 

.5350 
.2766 
.4737 
.4942 

.961563 
.999375 
.492281 
.959792 

.8171 
.1374 
.8071 

10.000131 
.0819 
.006900 
.017863 
.2087 
4.2936 
.020514 
.0882 
.003644 
.0445 
.3734 
.001234 
.0497 
.1733 
.000226 
.0817 
.007433 
.0137 
.1536 
.2563 
.1933 
.003409 

.7333 
.7333 
.6954 
.7375 
.5216 
.6073 
.5292 

.5250 
.2750 
.4739 
.4933 

.960938 
.998958 
.494469 
.95875 

.8013 
.1358 
.7980 

la  000132 
.0830 
.006933 
.017T07 
.2106 
4.3439 
.020814 
.0895 
.003732 
.0146 
.3763 
.001236 
.0507 
:1762 
.000228 
.0804 
.007492 
.01312 
.1558 
.2590 
.1940 
.003281 

.7417 
.7417 
.6996 
.7467 
.S268 
.5083 
.5267 

.5325 
.2776 
.4740 
.4929 

.965781 
.999167 
.4952 
.963542 

.8151 
.1369 
.7999 

10.000140 

Bfti^ivn^ 

Franc.  ... 

.0825 

Bulgaria 

Czechoslovakia... 

Lev 

.0060 

Krone 

.017575 

Denmark.... 

.'....do 

.2092 

Kngland..      . 

Pound  sterling 

\fftrlrV^ 

4.3388 

Finland 

.021013 

France 

Franc 

.0693 

OprmAny 

Relchsmark 

.003656 

Greece... 

Drachma ....,  ^ 

.0144 

Holland 

Florin  or  guilder.::: 
Krone 

.3761 

Huneary 

.001212 

Italy..?.....::::: 

Lira 

.0503 

Norwaj 

Potend. 

Krone 

.1731 

Polish  mark 

Portugal 

Escuda 

.0857 

Rumania. 

Leu 

.007420 

Serbia 

Dinar 

.01288 

Spain 

Peseta 

.1552 

Sweden 

Krona 

.2506 

Switzerland 

Franc 

.1942 

YuKoslayia 

Krone 

.003211 

Asia: 
China 

Chefootael 

.7450 

Do 

Hankow  tael 

Shanghai  tad 

Tientsin  tael 

Hongkons  dollar 

Mexican  dollar 

Tientsin  or  Pelyang 

doIUr. 
Yuan  dollar. .  ^ . . . .  ^ . 

.7450 

Do 

.7042 

Do 

Do 

.7500 
.5302 

Do 

.5120 

Do 

.5292 

Do 

.6358 

India 

Japan 

Singapore  rs.S.).. 
North  America: 
Canada 

Rupee 

Yen. 

DoUar 

do 

.2780 
.4739 
.4808 

.064141 

Cuba 

Peso 

do 

.009167 

Mexico 

.494125 

Newfoundland 

Dollar 

.961667 

South  America: 
Argentina 

Peso  (gold) 

.8154 

Brazil 

Milrws 

.1367 

Uruguay 

Peso 

.8004 

(T.  D.  39039.) 

Glass  articles— T.  D.  37316  of  August  20,  1917 ,  extended. 

Cylinder  crown  and  window  glass  and  plate  glass  cut  to  size  such  as  7  by  9  inches, 
14  by  16  inches,  and  glass  in  circular  or  other  fonns  ready  for  immediate  use  with- 
out further  manipulation,  dutiable  at  the  rate  of  30  per  cent  ad  valorem  under 
paragraph  95  and  not  under  paragraphs  85  to  90,  tariff  act  of  1913. 

Treasury  Department,  March  16,  1922, 
Sir:  The  department  is  in  receipt  of  your  letter  of  the  17th  xdtimo, 
inclosing  a  <5onimunication  from  the  appraiser  at  your  port  in  regard 
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to  a  proposed  change  of  practice  in  the  classification  of  cylinder 
crown  or  window  glass  and  plate  glass  cut  to  size  or  otherwise  pre- 
pared or  fitted  for  immediate  use  in  its  condition  as  imported. 

It  appears  to  have  been  the  practice  to  classify  cylinder  crown  or 
window  glass  and  plate  glass  cut  to  size  such  as  7  by  9  inches,  14  by  16 
inches  and  the  like,  and  glass  cut  or  pressed  in  circular,  oval,  or  other 
forms  and  of  definite  sizes  intended  to  be  used  as  imported  without 
further  manipulation  under  the  provisions  of  paragraphs  85  to  90  of 
the  tariff  act  of  October  3,  1913,  as  material  and  not  articles. 

In  view,  however,  of  the  decision  of  the  United  States  Court  of 
Customs  Appeals,  T.  D.  37011,  in  which  the  court  distinguished  be- 
tween material  and  articles,  -and  in  view  of  subsequent  decisions  of 
the  Board  of  United  States  General  Appraisers  (Abstracts  44737  and 
44738),  the  department  concurs  in  the  proposed  change  in  classifi- 
cation. 

This  change  in  classification  will,  however,  extend  the  scope  of 
T.  D.  37316  and  will  not  become  immediately  effective,  in  view  of 
T.  D.  36551.  You  will,  however,  assess  duty  on  merchandise  of  the 
character  in  question  imported  or  withdrawn  from  warehouse  30 
days  after  the  date  hereof,  at  the  rate  of  30  per  cent  ad  valorem  as 
manufactures  of  glass  not  specially  provided  for  under  paragraph  95 
of  the  tariff  act  of  October  3,  1913. 

Respectfully,  Edward  Clifford, 

(95620.)  Aaaistant  Secretary. 

Collector  of  Customs,  New  York. 


(T.  D.  39040-) 

Examination,  of  hooJcs  and  accounts  of  collectors  by  special  agents. 
T.  D.  36265  of  March  24, 1916,  revoked. 

Treasury  Department,  March  il,  1922. 
To  Special  Agents  in  Charge  and  Others  Concerned: 

T.  D.  36265  of  March  24,  1916,  is  hereby  revoked. 

Special  agents  in  charge  are  directed  to  resume  examinations  of 
the  books,  papers,  and  accoimts  of  collectors  of  customs  at  each  port 
and  customs  station  in  their  respective  districts,  in  accordance  with 
the  provisions  of  sections  2640  and  2649,  Revised  Statutes. 

Reports  submitted  setting  forth  the  results  of  such  examinations 
will  be  addressed  to  the  Honorable  The  Secretary  of  the  Treasury 
and  forwarded  in  triplicate  to  the  Director,  Special  Agency  Service, 
U.  S.  Customs,  Room  2020,  Interior  Department  Building,  Washing- 
ton, D.  C. 

Elmer  Dover,  Assistant  Secretary. 

96370— 22— VOL  41 ^9 


Digitized  by 


Google 


T.  D.  39041-42]  130 

(T.  D.  39041.) 

Common  carrier. 

Approval  of  common  c&rrieiB'  bonds. 

Treasuby  Department,  March  £0, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carriers'  bonds  of  the  following  transportation  com- 
panies have  been  approved: 

Bond  of  the  New  England  Steamship  Co.,  New  Haven,  Conn., 
dated  February  27,  1922,  approved  March  11,  1922,  filed  with  the 
collector  of  customs  at  New  York. 

Bond  of  the  New  York,  New  Haven  &  Hartford  Railroad  Co., 
New  Haven,  Conn.,  dated  February  27,  1922,  approved  March  11, 
1922,  filed  with  the  collector  of  customs  at  New  York. 

Bond  of  the  Hartford  &  New  York  Transportation  Co.,  Hartford, 
Conn.,  February  27,  1922,  approved  March  11,  1922,  filed  with  the 
collector  of  customs  at  New  York. 

Elmer  Dover,  Assistant  Secretary, 


(T.  D.  39042.) 


Supervision  and  conduct  of  special  investigations — Scope  and  authority 

of  special  agents. 

Treasury  Department,  March  21, 1922. 
To  Customs  Officers  and  Others  Concerned: 

T.  D.  33706  of  A^igust  25,  1913,  provided  that  the  supervision  and 
conduct  of  special  investigations  are  to  be  under  direction  and  control 
of  special  agents  in  charge,  and  specifically  mentioned  investigations 
''involving  the  customs  or  the  enforcement  of  the  opium  laws." 
This  regulation  further  provided  that  local  customs  officers  working 
on  such  cases  should  operate  under  the  direction  of  the  agent  in 
charge. 

The  provisions  of  that  regulation  are  hereby  reaffirmed  and  ex- 
tended to  include  investigations  of  violations  of  the  customs  laws 
involved  in  the  introduction  into  the  United  States,  or  smuggling, 
of  prohibited  liquors. 

Paragraphs  244  and  246  of  T.  D.  37374,  September  20, 1917,  which 
provide  that  all  investigations  of  the  smuggling  of  opium  shall  be 
under  the  supervision  of  special  agents  in  charge,  are  hereby  reaffirmed 
and  extended  to  include  all  investigations  relating  to  the  introduction 
into  the  United  States  of  prohibited  liquors;  and  all  cases  involving 
investigations  where  the  merchandise  has  already  been  landed  and 
carried  beyond  local  customs  lines  should  be  handled  under  the 
direction  of  the  special  agent  in  charge,  with  such  assistance  from 
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other  customs  officials  and  employees  as  is  provided  for  by  T.  D. 
33706  of  August  25,  1913. 

Special  agents  will  not  be  detailed  to  operate  under  the  personal 
direction  of  executive  or  administrative  officers  of  the  customs  as 
personal  aids,  nor  be  assigned  to  work  within  a  special  agency  dis- 
trict independently  of  the  agent  in  charge  of  such  district,  except 
when  expressly  authorized  by  the  Secretary  or  Assistant  Secretary 
in  charge  of  revenue. 

Agents  who,  by  their  own  initiative,  develop  cases  of  violations  of 
the  cust<^;QS  laws,  or  who  receive  personal  advices  of  such  violations 
involving  investigation,  shall  report  each  case  immediately  to  the 
agent  in  charge,  and  act  under  his  supervision  and  direction. 

All  official  communications  emanating  from  a  headquarters  port 
shall  be  signed  by  the  individual  agent  and  countersigned  by  the 
agent  in  charge. 

All  letters  and  reports  addressed  to  the  department  from  field 
agents,  relative  to  investigations,  must  be  addressed  to  the  Secretary 
of  the  Treasury  (Director,  Special  Agency  Service,  U.  S.  Customs, 
Room  2020,  Interior  Btiil(Ung),  Washington,  D.  C. 

(100000-50.)  Elmer  Dovbr  Assistant  Secretary. 


(T.  D.  39043.) 
Cellulose  ester — Chemical  compound. 

Appeal  directed  from  dedflion  of  the  Bourd  of  United  States  General  Appraisers 
(T.  D.  39003,  G.  A.  8502),  dated  January  27,  1922,  holding  so-called  acetol 
dutiable  at  the  rate  of  15  per  cent  ad  valorem  under  paragraph  5.  tariff  act  of  1913. 

Treasury  Department,  March  2S,  1922. 

Sir:  The  department  is  in  receipt  of  your  letter  of  the  21st  instant, 
mviting  attention  to  a  decision  of  the  Board  of  United  States  General 
Appraisers  on  protest  938375  (T.  D.  39003,  G.  A.  8602),  dated  Janu- 
ary 27,  1922,  wherein  the  board  held  that  certain  so-called  acetol, 
which  had  been  classified  as  dutiable  at  the  rate  of  25  per  cent  ad 
valorem  under  paragraph  25  of  the  tarijff  act  of  October  3,  1913,  was 
dutiable  at  the  rate  of  15  per  cent  ad  valorem  imder  paragraph  5  of 
the  said  act.  • 

In  accordance  with  your  reconmiendation,  you  are  hereby  re- 
quested to  file,  in  the  name  of  the  Secretary  of  the  Treasury,  an  appli- 
cation with  the  United  States  Court  of  Customs  Appeals  for  a  review 
of  the  said  decision  in  conformity  with  the  provisions  of  subsection 
29  of  section  28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Elmer  Dover, 

(71184.)  Assistant  Secretary. 

Assistant  Attorney  General,  New  York. 
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Drawback. 

SynopeiB  of  drawback  decisions  issued  between  March  13  and  25,  1922,  inclosive. 

(A)  Fabrics,  pile, — ^Manufactured  by  the  Peerless  Plush  Manu- 
facturing Co.,  of  Paterson,  N.  J.,  with  the  use  of  various  kinds  of 
imported  yam. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  January  11,  1922, 
showing,  in  the  case  of  each  lot  of  pile  fabric  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity,  value,  and  identity  of  each  kind 
of  imported  material  used,  the  quantity  and  kind  of  finished  product 
obtained,  and  the  quantity  of  waste  incurred,  together  with  its  value, 
if  any.  A  sworn  abstract  from  such  manufacturing  record  shall  be 
filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  material  used  in  the 
manufacture  of  the  exported  pile  fabric,  as  shown  by  the  abstract 
from  the  manufacturing  record,  such  quantity  to  be  reduced  accord- 
ing to  the  quantity  of  imported  material  which  the  value,  if  any,  of 
the  waste  will  replace. 

Rate  eflFective  on  and  after  October  19,  1921. 

Sworn  statement  dated  January  11,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  March  14,  1922. 
(95145-2.)     (Signed)  Elmer  Dover,  Assistant  Secretary, 

(B)  Medicinal  preparaMon;  ^*  FerroV^ — Manufactured  by  the 
National  Ferrol  Co.,  of  New  York,  N.  Y.,  with  the  use  of  domestic 
taxpaid  alcohol. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  February  18,  1922, 
showing,  in  the  case  of  each  lot  of  ferrol  manufactured  for  exportation 
with  benefit  of  drawback,  the  lot  number  and  date  of  manufacture 
thereof,  the  quantity  and  identity  of  the  domestic  taxpaid  alcohol 
used,  the  quantity  of  finished  product  obtained,  and  the  number  and 
size  of  containers  in  which  packed.  A  sworn  abstract  from  such 
manufacturing  record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  tax  paid  on  the  quan- 
tity of  domestic  alcohol  used  in  the  manufacture  of  the  exported 
medicinal  preparation  as  shown  by  the  abstract  from  the  manu- 
facturing record. 

Supplemental  sworn  schedules  may  be  filed  covering  additional 
kinds  of  medicinal  preparations  or  changes  in  formula  or  size  of  con- 
tainers, and  upon  verification  of  such  supplemental  schedules  draw- 


Digitized  by 


Google 


133  [T.  D.  39044 

back  may  be  allowed  on  medicinal  preparations  manufactured  in 
accordance  therewith. 

Rate  effectiye  on  and  after  July  12,  1921. 

Sworn  statementr  dated  February  18,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  March  17, 1922.  (96496.) 
(Signed)  Edwabd  Cuffobd,  Assistant  Secretary. 

(C)  MiUc,  evaporated. — ^Manufactured  by  the  Nestl^'s  Food  Co., 
at  its  factories  at  Morristown,  N.  Y.,  and  Enosburg  Falls,  Vt.,  wholly 
or  in  part  with  the  use  of  imported  raw  milk. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  February  21,  1922, 
showing,  in  the  case  of  each  lot  of  evaporated  milk  manufactured 
for  exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  imported  raw 
milk  used,  the  quantity  of  domestic  milk  used,  if  any,  the  quantity 
and  brand  name  of  the  evaporated  nulk  obtained,  and  the  number 
and  size  of  containers  in  which  packed.  A  sworn  abstract  from 
such  manufacturing  record  shall  be  filed  with  the  drawback  entry 
or  certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  milk  used  in  the  manu- 
facture of  the  exported  evaporated  milk,  as  shown  by  the  abstract 
from  the  manufacturing  record. 

Supplemental  sworn  statements  may  be  filed  covering  additional 
factories  manufacturing  evaporated  milk  for  exportation  with  benefit 
of  drawback  with  the  use  of  imported  raw  milk,  and  upon  verifica- 
tion of  such  supplemental  sworn  statements  and  approval  by  the 
department,  drawback  may  be  allowed  on  evaporated  milk  manu- 
factured at  such  factories. 

Rate  effective  on  and  after  August  2,  1921. 

Sworn  statement  dated  February  21,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  March  14, 1922.  (22627.) 
(Signed)  Edward  C!!lifford,  Assistant  Secretary. 

(D)  MiOc,  condensed.— T.  D.  35548  of  Jime  24.  1915,  as  extended 
by  T.  D.  37937  (C)  of  March  15,  1919,  providing  for  the  payment 
of  drawback  on  condensed  milk  manufactured  by  the  Nestl^'s  Food 
Co.,  at  its  various  factories,  with  the  use  of  sugar  refined  wholly  or  in 
part  from  imported  raw  sugar,  extended  to  provide  for  the  payment 
of  drawback  on  condensed  milk  manufactured  by  the  said  company 
at  its  factories  at  Morristown,  N.  Y.,  and  Enosbuig  Falls,  Vt.,  with  the 
use  of  imported  raw  milk. 

The  quantity  of  raw  milk  which  may  be  taken  as  a  basis  for  the 
allowance  of  drawback  shall  not  exceed  the  quantity  used  in  the 
manufacture  of  the  exported  condensed  milk  as  shown  by  the  abstract 
from  the  manufacturing  records. 
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Extension  effective  on  and  after  June  3,  1921. 

Supplemental  sworn  statement  dated  February  4, 1922,  transmitted 
to  the  collector  of  customs  at  New  York,  N.  Y.,  on  March  14,  1922. 
(22627.)     (Signed)  Elmee  Dover,  Assistant  Secretary. 

(E)  MUJc,  condensed.— T.  D.  37810  (D)  of  November  12,  1918,  as 
amended  by  T.  D.  38043  (F)  of  January  5, 1919,  providing  for  the 
pajonent  of  drawback  on  condensed  milk  maniifactured  by  the 
Sheffield  Condensed  Milk  Co.,  of  New  York,  N.  Y.,  with  the  use  of 
sugar  refined  wholly  or  in  part  from  imported  raw  sugar,  further 
amended  to  provide  for  the  payment  of  drawback  on  condensed 
milk  manufactured  with  the  use  of  imported  refined  sugar. 

Sworn  statement  of  the  manufacturer,  dated  September  17,  1921, 
transmitted  to  the  collector  of  customs  at  New  York,  N.  Y.,  on 
February  6,  1922.  (103025-16.)  (Signed)  Edwabd  Cufford,  As- 
sistant Secretary. 

(F)  Wool;  pvlledj  washedj  and  graded. — ^Produced  by  Hess  & 
Drucker,  of  New  York,  N.  Y.,  at  its  factory  at  Newark,  N.  J.,  for 
its  own  account  or  for  the  account  of  others  from  imported  wool  on 
skins. 

A  record  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  producer,  dated  February  20,  1922,  showing,  in  the  case 
of  each  lot  of  pulled,  washed,  and  graded  wool  produced  for  exporta- 
tion with  benefit  of  drawback,  the  lot  number  and  date  of  production 
thereof,  the  quantity  and  identity  of  the  imported  wool  on  skins 
used,  and  the  quantity  of  each  grade  of  wool  obtained  therefrom, 
together  with  the  quantity  of  waste  incurred  and  its  value,  if  any. 
A  sworn  abstract  from  such  record  shall  be  filed  with  the  drawback 
entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  wool  on  skins  used  in 
the  production  of  the  exported,  pulled,  washed,  and  graded  wool, 
as  shown  by  the  abstract  from  the  record  provided  for  above.  In 
case  the  entire  quantity  of  wool  obtained  from  any  import  lot  is  not 
exported,  the  drawback  shall  be  distributed  to  the  several  grades  of 
wool  according  to  their  relative  values  at  the  time  of  separation. 

Rate  eflFective  on  and  after  November  4,  1921. 

Sworn  statement  dated  February  20,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  March  15,  1922. 
(102290-5.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(G)  Wool;  pulled,  washed,  and  graded.— T.  D.  38973  (K)  of  Decem- 
ber 31,  1921,  providing  for  the  payment  of  drawback  on  washed  and 
graded  wool  produced  by  E.  S.  Parkhurst  &  Co.,  of  Gloversville, 
N.  Y.,  for  the  accoimt  of  the  Liberty  Dressing  Co.,  or  H.  R.  Bradt,  of 
Gloversville,  N.  Y.,  or  for  the  accoimt  of  others,  from  wool  pulled 
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from  imported  skins  by  the  Liberty  Dressing  Co.,  extended  to  pto* 
vide  for  drawback  on  washed  and  graded  wool  produced  by  E.  S. 
Parkhurst  &  Co.  for  the  account  of  the  Stockamore  Leather  Co.,  or 
Jones  &  Naudin,  of  Gloversville,  N.  Y.,  from  wool  pulled  from  im- 
ported skins  by  the  Stockamore  Leather  Co. 

Extension  effective  on  and  after  November  4,  1921. 

Sworn  statements  of  Jones  &  Naudin  and  the  Stockamore  Leather 
Co.,  dated  January  13  and  14,  1922,  respectively,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  March  10,  1922. 
(100893-3.)     (Signed)  Elmeb  Dover,  Assistant  Secretary. 


(T.  D.  39046.) 
Foreign  currencies — Rates  of  exchange. 

Ratee  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisionB  of  section  403  (c),  emergency  tariff  act 
of  May  27, 1921. 

Tbeasubt  Depabtment,  March  iS,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  March  17  to  March  23,  1922, 
both  inclusive,  is  published  for  the  information  of  collectors  of  cus- 
toms and  others  concerned. 

(103512.)  Elmeb  Dover,  Assistant  Secretary. 


Values  of  foreign  cunendea  a»  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reeerve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  t7,  19il, 

PERIOD  MARCH  17  TO  28,  1903,  mCLUSIVE. 


Country. 

Nttni6  of  cuiTtnoy. 

Mar.  17. 

Mar.  18. 

Mar.  90. 

Mar.  21. 

Mar.  33. 

Mar.  28. 

^'SSS^ 

Krone. 

Franc 

Lev 

Krone. 

do 

laoooitf 

.0841 
.006083 
.017388 
.2100 
4.3642 
.000920 
.0899 
.003566 
.0440 
.3777 
.001238 
.0509 
.1740 
.00023 
.0001 
.007492 
.012817 
.1561 
.2607 
.1046 
.003196 

la  000140 

.0852 
.00685 
.017428 
.2128 
4.4004 
.021157 
.0903 
.003516 
.0440 
.3800 
.001238 
.0511 
.1741 
.000238 
.0017 
.007442 
.01285 
.1564 
.2633 
.1051 
.00318 

la 000148 
.0843 
.00685 
.017303 
.2119 
4.3706 
.0210 
.0807 
.003357 
.0437 
.3780 
.001245 
.0607 
.1748 
.000241 
.0874 
.007467 
.01274 
.1653 
.2621 
.1049 
.003153 

la  000130 
.0845 
.0060 
.017275 
.2122 
4.3776 
.0212 
.0800 
.003522 
.0436 
.3775 
.001245 
.0508 
.1745 
.00024 
.0887 
.007481 
.01258 
.1552 
.2612 
.1046 
.003136 

10.000138 
.0853 
.00685 
.017338 
.2136 
4.4017 
.021214 
.0010 
.008317 
.0435 
.8780 
.001227 
.0514 
.1761 
.000236 
.0884 
.007508 
.01258 
.1564 
.2625 
.1050 
.00312 

la  000135 

Rfllirfnm 

.0845 

Rn^ 

.00685 

CwMioBlovakUt... 

D«nnH|Tlr 

.017410 
.2128 

RiwlAn^f 

Pound  sterling 

Markka 

Franc 

Rilchsmark 

Drachma. 

Florin  or  goilder 

Krone. 

Lira 

Krone. 

P<41ih  mark 

4.3882 

I'infftnd 

.021207 

P'snoe 

.0905 

Qmmar 

.003026 

GrwS:.!;::::.::: 

.0436 

n'^Uinil 

.3778 

HnnnuT 

.  001161 

ItahrV:. 

.0511 

Non^iV 

.1753 

PdMd. 

.000242 

Portnetl 

Escuda 

Leu 

Dinar 

Peeeta 

Knma 

Franc...' 

Krone 

•  0860 

f^nmaiiiA 

.007402 

Sirffik!:  :    ; 

.01222 

Spain. 

.1557 

swSmi:::::::::: 

.2617 

SwltMrtMKl 

TniQdftTto 

.1047 
.003048 
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Values  offoreian  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff  act 
of  May  t7,  1921 — Continued. 

PERIOD  MARCH  17  TO  28,  1922,  INCLUSIVE — Continued. 


Country. 

Name  of  currency. 

Mar.  17. 

Mar.  18. 

Mar.  20. 

Mar.  21. 

Mar.  22. 

Mar.  28. 

Asia: 

ChefootaeL 

ia7467 
.7467 
.7000 
.7508 
.5320 
.5105 
.5350 

.5300 
.2778 
.4741 
.4825 

.004844 
.908375 
.494625 
.962202 

.8167 
.1360 
.8031 

10.7467 
.7467 
.7131 
.7500 
.6875 
.^20 
.5375 

.5325 
.2786 
.4750 
.4802 

.066663 
.908751 
.40325 
.064167 

.8336 

.1371 
.8033 

10.7558 
.7868 
.7183 
.7502 
.5890 
.5210 
.5367 

.5892 
.2779 
.4745 
.4000 

.066625 
.906751 
.4053 
.063338 

.8318 
.1361 
.8025 

10.7583 
.7683 
.7198 
.7025 
.5406 
.5215 
.5400 

.5463 
.2777 
.4740 
.4933 

.967344 

AAMMtO 

.  WnrOo 

.487375 
.966417 

.8812 
.1366 
.7997 

10.7533 
.7538 
.7188 
.7583 
.5404 
.5225 
.5408 

.6383 
.2788 
.4742 
.4925 

.972266 
.99875 
.496125 
.970521 

.8289 
.1357 
.8034 

80.7517 

Do 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar.... 

Mea^n  dollar 

Tientsin  or  Peiyang 

dollar. 
Yuan  <1ollar. 

.7517 

Do 

.7196 

Do 

.7575 

Do 

.6806 

Do 

.5289 

Do:....::.:.. 

.5882 

Do 

.5802 

India 

Runee 

.2794 

JTaTHtn     

yS?...:::::.:::.:: 

.4740 

8in0&pore(S.8.).. 
North  America: 
Canada 

Dollar. 

.4060 

do 

.972031 

Cuba 

Peso 

.008542 

.  ...do 

.486625 

Newfoundland 

DoUar 

.900792 

South  America: 

Argentina 

Braxil 

Peso  (gold) 

.8315 

SmS»™  ^ 

.1340 

Uruguay. ........ 

Peso 

.8070 

(T,  D.  39046.) 

Values  (yf  foreign  coins. 

[Circular  No.  1.] 

Treasuby  Department,  AprU  1, 1922. 
In  pursuance  of  the  provisions  of  section  25  of  the  act  of  August 
27,  1894,  as  amended  by  section  403,  Title  IV,  of  the  act  of  May 
27,  1921, 1  hereby  proclaim  the  following  estimate  by  the  Director  of 
the  Mint  of  the  values  of  pure  metal  contents  of  foreign  coins  to  be 
the  values  of  such  coins  in  terms  of  the  money  of  account  of  the 
United  States,  to  be  followed  in  estimating  the  value  of  all  foreign 
merchandise  exported  to  the  United  States  during  the  quarter  be- 
ginning April  1,  1922,  expressed  in  any  such  metallic  currencies: 
Provided,  'however,  That  if  no  such  value  has  been  proclaimed,  or  if 
the  value  so  proclaimed  varies  by  5  per  cent  or  more  from  a 
value  measured  by  the  bujdng  rate  in  the  New  York  market  at 
noon  on  the  day  of  exportation,  conversion  shall  be  made  at  a  value 
measured  by  such  buying  rate,  as  determined  by  the  Federal  Re- 
serve Bank  of  New  York  and  published  by  me  as  certified  by  said 
bank  pursuant  to  the  provisions  of  said  section  25  as  amended. 

A.  W.  Mei.lon,  Secretary. 
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BitimaUi  by  ths  Director  qf  the  Mint  of  (he  valuee  of  foreign  coitu. 


ArgentliieRapublfo.. 

aoM 

Anstrlfr-HmigaiT 

...do 

nAigf  mn 

Gold  and 

Bolivia 

sOver. 
Gold 

Bnufl 

...do. 

Britbh  ColoDtos  In 
Aostnilasla  and 
AMca. 

British  Honduras . . . . 

Bulgaria 

CSanada 

Chile 


China. 


Colombia.., 

Costa  Rica. 

Cuba 

Denmark.. 
Ecuador... 
Kgypt 


Finland. 
Prance.. 


Oermany 

Oreat  Britain. 
Greece 


Ooatemala 

Haiti...  

Honduras 

India  (British). 

Indo-China 

Italy 


Japan 

Liberia 


Mexico 

Netherlands.... 
Newloandland. 
NIeaxagua 


..do 


.do. 
.do. 
.do. 
.do. 


SUver. 


Gold. 

...do. 
...do. 
...do. 
...do. 
...do. 


...do 

Gold  and 

silver. 
Gold..... 

...do 

Gold  and 

silver. 

Silver 

Gold 

Silver.... 

Gold 

Silver.... 
Gold 


Peso. 


Krone 

Franc 

Boliviano. 
MilTds.... 


Pound  sterling. 


Dollar.. 
Lev.... 
Dollar. 
Peso... 


Tael. 


Dollar.. 


Amoy 

Canton 

Cheefoo 

ChinKiang.. 

Fuohau 

Halkwan 
(customs). 

Hankow 

Kiaochow 

Nankin 

Niuchwang.. 

W.:::::; 

Shan^bai 

Swatow 

Takau 

Tientsin 

Yuan 

Hongkong . . . 

Britfah 

Mexican 


Peso. 


Colon 

Peso 

Krone 

Sucre 

Pound  (lOD  piasters) . 


Markka. 
Franc... 


Mark 

Pound  sterling. 
Drachma 


Value 

in 
terms 

of 
U.S. 
money. 


.2028 
.1030 
.8803 
.6402 

4.8866 


1.0000 
.1080 

LOOOO 
.3650 
.7768 
.7728 
.7415 
.7573 
.7171 
.7888 

.7254 
.7500 
.7672 
.7280 
.7454 
.7568 
.7082 
.7162 
.7802 
.7600 
.6060 
.6000 
.6000 
.6137 


.0783 


.4663 
1.0000 


.4867 
4.0431 


.1030 
.1030 


4.8666 
.1090 


Peso 4720 

Gourde ,    .2000 

Peso I    .4720 


Rupee. 

Piaster.. 

Lira...., 


.do I  Yen... 

.do !  Dollar. 


.do I  Peso 

.do I  Guilder  (florin).. 

.do Dollar 

.do I  Cordoba 


.4866 
.6107 
.1030 

.40R6 
1.0000 


.4085 


LOOOO 
1.0000 


Remarks. . 


Currency:    Paper,  normally  con- 
ertible  at  44  per  cent  of  fooe 
value:  now  inconvertible. 


Member  Latin  Union;  gold  is  actual 

standard. 
12i  bolivianos  equal  1  pound  ster- 


Currency:  Government  paper;  nor- 
mally convertible  at  18  pence 
(-10.8244)  per  milrels. 


(Currency:  Inconvertible  paper. 


The  tael  is  a  unit  of  weight,  not  a 
coin.  The  customs  unit  is  the 
Haikwan  tael.  The  values  of 
other  taels  are  based  on  their  rela- 
tion to  the  value  of  the  Haikwan 
tael. 

The  Yuan  silver  dollar  of  100  cents 
is  the  monetary  unit  of  the  Chi- 
nese Republic:  it  is  equivalent  to 
.644+  of  the  Haikwan  tael. 


Mexican  sliver  pesos  issued  under 
Mexican  decree  of  Nov.  13, 1018, 
are  of  silver  content  approxi- 
mately 41%  less  than  the  dollar 
here  quoted;  and  those  issued 
under  decree  of  Oct.  27,  1010, 
contain  about  61%  less  silver. 

Currency:  Government  paper  and 
gold. 


The  actual  standard  is  the  British 
pound  sterling,  which  is  legal 
ioider  for  07^  piasters. 

Member  Latbi  Union;  gold  is  actual 
standard. 


Do. 

Currency:  Inconvertible  paper. 

Do. 
Currency:  Bank  notes. 
(10  rupees  equal  1  pound  sterling.) 

Member  Latin  Union;  gold  is  actual 
standard. 

Currency:  Depreciated  silver  token 
coins.  Customs  duties  are  col- 
lected in  gold. 
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F,wiimatf9  6f  tke  Duedor  of  ike  Mini  c^lfte  wilM€9€//ord^  cpmm    Continued. 

Value 

in 

C*««nr.  st^SJd  MofuKanrunit.  **™»  Remarks. 

U.S. 


ockL iTroBB saaan 

...do BaJboa LOOOO 

...do Peso rAisentliw) 9MS    Corwney: Dflpwciated ParagoayMi 

papof  ctuTCDcy  • 

,   Sflrer '  Knn. 0871    Cmiicy.  SflverdiealaUng  above 

its metellie Talue.    QoAdooliilsa 
,  fwmmodltyonly,  normally  worth 

I  double  the  silTer. 

,»  Gold Libia 4.8B85  . 

f. .. do......   Peso - -.     .5000 

INmIumI !.do v.    Eseodo I..   L08Q5    CorTcncT:  Tnoon^'ertible pai>er. 

RoBHaia .....  .do....      leo  .1990 

R<arfa do Rabte. .5140 

Salvador do Coioa UOO 

aaoto  Donliiso do Dollar LOOOO 

SarWa do Dinar 1090 

flhm do TIcal 1700 

SpalB I  OoU  and     Panto 1090    Valoatian  Is  for  gold  peseto;  our. 

■     rilxer.  ran^  b  noles  of  tfie  Bank  of 

StntoSatUMMots..;  Oold Dollar 9078 

BmtAmk ....do Krona 2680 
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MemberT  atlnUnion:  gold  Is  actual 
standard. 
(lOOfiiastflrseqaal  to  theTurklsh£.) 


(T.  D.  39047.) 

Cargo  reports. 

Treasury  Department,  March  ^,  1929. 
To  CoUedors  of  Customs,  Masters  of  Vessels,  and  Others  Concerned: 

The  department  is  in  receipt  of  a  letter  from  the  chairman  of  the 
United  States  Shipping  Board,  dated  the  15th  instant,  transmitting 
a  copy  of  a  resolution  adopted  by  the  United  States  Shipping  Board 
authorizing  the  collection  of  information  of  cargoes  exported  from 
and  imported  into  the  United  States. 

The  chairman  of  the  board  requests  the  hearty  cooperation  of 
customs  oflScers  at  the  various  ports  for  the  purpose  of  procuring 
properly  preparM  caigo  reports  (Forms  7801  and  7802),  and  that  in 
the  event  of  noncompliance  with  the  requirements  of  T.  D.  38479 
of  July  26,  1920,  the  penalty  referred  to  in  the  last  paragraph  of  the 
said  decision  be  imposed. 

The  resolution  of  the  board  above  referred  to  is  quoted  for  your 
information,  and  you  are  directed  to  see  that  the  provisions  thereof 
are  complied  with  or  that  the  penalty  referred  to  in  T.  D.  38479  is 
imposed : 

Whereas  infonnation  as  to  the  quantity  and  kind  of  cargo  carried  by  veeoels  em- 
ployed in  ocean  transportation  to  and  from  the  United  States  is  essential  to  the  proper 
discharge  of  duties  imposed  on  this  board  by  law  and  will  otherwise  contribute  to 
the  development  of  the  American  merchant  marine: 

Resolved,  That  the  Bureau  of  Research  of  this  board  is  hereby  authorized  and 
directed  to  procure  such  information,  and  to  that  end  every  common  carrier  by  water 
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operating  a  veesel  in  either  direction  between  a  port  in  continental  United  States 
and  a  port  in  a  foreign  country  or  in  any  of  the  possessions  of  the  United  States,  and 
also  between  a  port  on  the  Pacific  coast  of  continental  United  States  and  another 
port  in  continental  United  States  not  on  the  Pacific  coast,  is  hereby  ordered  to  file 
in  duplicate  with  the  collector  of  customs  at  the  first  port  of  entry  in  continental 
United  States,  on  each  such  voyage  of  the  vessel  or  at  the  last  port  of  clearance  there- 
from, a  statement  in  writing  in  such  form,  and  certified  in  such  manner,  as  may  be 
prescribed  by  the  Bureau  of  Research ,  setting  forth  the  quantity,  by  weight  or  measure 
or  both,  of  each  of  the  several  kinds  of  goods,  wares,  merchandise,  and  property  forming 
the  cargo  of  such  vessel.  The  imports  shall  be  so  stated  as  to  show  separately  the 
imports  from  the  several  ports  of  shipment.  The  exports  shall  be  so  stated  as  to  show 
separately. the  exports  to  each  port  of  destination:  Provided,  however,  When  it  may 
appear  to  the  Bureau  of  Research  that  separate  statements  of  the  species,  quantities, 
or  kinds  of  any  particular  land  of  article  would  be  impracticable  or  would  swell  the 
statement  without  utility,  such  articles  shall  be  grouped  in  cla/sses  to  be  designated  by 
the  Bureau  of  Research.  The  penalties  prescribed  by  the  shipping  act,  1916,  shall 
be  imposed  on  any  person  failing  to  supply  the  information  as  above  required. 

Resolved y  further.  That  the  information  furnished  the  United  States  Shipping 
Board  by  any  person  under  the  above  resolution  shall  be  held  confidential  by  the 
United  States  Shipping  Board,  except  as  embodied  in  reports  in  the  aggregate  showing 
volume  of  various  commodities  moved  and  comparative  tonnage  of  vessels  involved ; 
whichr  reports  will  be  furnished  applicants  in  proper  cases. 

(93120.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39048.) 
Currency  conversion. 

Dateis  to  be  taken  as  the  dates  of  exportation  for  the  purposes  of  currency  conveision 
under  section  403,  emergency  tariff  act  of  1921. 

Treasury  Department,  March  26 ,  1922, 
Sir:  Reference  is  made  to  the  questions  affecting  currency  con- 
version which  have  arisen  between  you  and  the  General  Accounting 
Office  regarding  (1)  the  taking  of  the  date  of  sailing  of  a  vessel  as 
shown  by  the  Maritime  Register,  and  (2)  the  taking  of  the  date  of 
certification  of  the  invoice  when  the  date  of  sailing  does  not  appear  on 
the  I.  T.  entry. 

The  date  of  sailing  of  a  vessel  from  a  foreign  port  stated  on  an  I.  T. 
entry  should  be  that  given  by  the  master  of  the  vessel  in  his  declara- 
tion on  entering  his  vessel  at  the  customhouse,  and  such  date  when 
shown  on  an  I.  T.  entry  should  be  followed  by  you  instead  of  any  date 
shown  by  the  Maritime  Register. 

When  no  date  of  sailing  is  shown  on  an  I.  T.  entry  the  date  of 
certification  of  the  invoice,  or  the  date  of  the  invoice,  should  be  taken 
according  to  the  regulations  pubUshed  in  Article  VIII  of  T.  D. 
38742. 

Respectfully,  Elmer  Dover, 

(93000.)  Assistant  Secretary, 

Collector  op  Customs,  Cleveland^  Ohio, 
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(T.  D.  39049.) 
Order  eetdbliahing  eerUralized  purchasing  far  the  Treaswry  Departmefd, 

[Ginnilar  No.  283.] 

Tbeasubt  Department,  March  28, 1922. 
To  AU  Officers  of  the  Treasury  Department  and  Others  Concerned: 

1.  There  is  hereby  created  and  established  a  Bureau  of  Supply  in 
and  for  the  Treasury  Department.  The  officer  iA  charge  will  be 
known  as  the  Director  of  Supply,  and  will  be  detailed  from  a  bureau 
or  division  of  the  Treasury  Department. 

2.  The  Bureau  of  Supply  is  assigned  for  administrative  purposes 
to  the  Assistant  Secretary  in  charge  of  foreign  loans  and  miscellaneous. 

3.  The  Bureau  of  Supply  will  assume  on  April  1,  1922,  or  as  soon 
thereafter  as  practicable,  all  functions  relating  to  the  actual  purchase 
of  material  and  supplies  now  exercised  by  offices,  divisions,  services, 
and  bureaus  (hereinafter  referred  to  as  bureaus)  in  the  Treasury  Der 
partment  in  Washington  and  in  the  field,  except  as  hereinafter  pro- 
vided. The  Bureau  of  Engraving  and  Printing  is  not  included  in  this 
order,  because  of  existing  statutes.  These  functions  will  be  taken 
over  gradually,  and  no  bureau  in  Washington  or  in  the  field  shall  cease 
its  present  purchasing  operations  until  specifically  so  instructed. 

The  Bureau  of  Supply  will  take  over  such  storerooms  within  the 
department  as  can  be  efficiently  used  for  common  distribution  of 
supplies. 

4.  All  requisitions  for  material  and  supplies  will  be  prepared  by  the 
consuming  bureaus  and  must  show  the  appropriation  from  which  pay- 
ment is  to  be  made,  the  necessity  of  the  purchase,  and  such  other 
details  as  may  be  required  by  the  Bureau  of  Supply,  including  speci- 
fications if  necessary. 

All  requisitions  made  by  consuming  bureaus  to  be  paid  for  from 
appropriations  imder  their  control  will  be  submitted  by  such  bureaus 
to  the  Bureau  of  Supply. 

All  other  requisitions  will  be  submitted  to  the  Bureau  of  Supply 
through  the  office  having  control  of  the  appropriation  and  must  be 
approved  by  such  officer. 

The  head  of  the  office  controlling  the  appropriation  from  which 
purchases  are  to  be  made,  or  his  duly  authorized  representatives,  will 
be  responsible  for  the  legality  and  necessity  of  procurement  and,  sub- 
ject to  the  approval  of  the  Director  of  Supply,  for  the  inspection  of 
material  upon  deUvery.  They  will  prepare  vouchers  for  payment 
and  certify  upon  such  vouchers  that  the  articles  were  secured  in 
accordance  with  the  law,  have  been  received  in  good  condition  and  in 
the  quaUty  and  quantity  specified;  that  prices  chaiged  are  just,  rea- 
sonable, and  in  accordance  with  the  order  or  contract. 
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The  heads  of  the  consuming  bureaus  will  be  charged  with  the  duty 
of  anticipating  their  requirements  so  as  to  permit  of  orderly  and 
economical  procurement,  and  yet  avoid  having  public  funds  tied  up  in 
surplus  stocks. 

They  will,  when  requested,  coordinate  their  requirements  with 
those  of  other  bureaus  and  submit  them  at  designated  periods  to  per- 
mit of  combined  purchase  and  inspection,  interchangeability  or 
standardization  of  supplies  and  limitations  in  types,  grades,  and 
varieties. 

5.  The  Director  of  Supply  will  be  responsible  for  the  prompt,  effi- 
cient, economical,  and  legal  manner  of  procurement.  All  orders  or 
contracts  for  supplies  involving  an  expenditure  of  $100  or  more  will 
be  approved  by  the  assistant  secretary  in  charge  of  the  bureau  con- 
cerned, but  for  supplies  involving  an  expenditure  of  less  than  $100, 
the  order  or  contract  may  be  approved  by  the  Director  of  Supply. 

Copies  of  all  orders  and  contracts  shall  be  furnished  to  the  bureaus 
concerned. 

The  Director  of  Supply  will  conduct  all  business  relations  with  con- 
tractors in  respect  to  orders  and  contracts,. with  the  exception  that 
inspecting  offices  may  correspond  directly  with  contractors  on  mat- 
ters of  inspection  only,  furnishing  copies  of  such  correspondence  to  the 
Director  of  Supply. 

The  Director  of  Supply  will  be  responsible  for  the  inspection  of 
articles  purchased  for  stock  to  be  delivered  at  common  storerooms 
under  his  supervision  in  Washington  and  may  call  upon  the  consum- 
ing bureaus  for  assistance. 

6.  This  order  does  not  supersede  or  modify  any  of  the  provisions 
of  Department  Circular  No.  3,  dated  October  8,  1915,  prescribing 
r^ulations  for  the  conduct  of  the  General  Supply  Conmiittee.  The 
functions  of  that  committee  will  be  performed  as  at  present,  except 
that  supervision  now  exercised  by  the  Chief  Clerk  will  hereafter  be 
undertaken  by  the  Director  of  Supply. 

A.  W.  Mellon, 
Secretary  of  the  Treasury. 


(T.  D.  39050.) 

Smoking  prohibited. 

[Circular  No.  284.] 

Treasury  Department,  March  SO, 
To  Heads  of  Bureaus  and  Chiefs  of  Divisions,  Secretary's  Office,  Treas- 
ury Department: 
The  orders  and  regulations  of  the  Treasury  Department  prohib- 
iting smokinci;  in  file  rooms,  in  the  elevators,  and  in  the  corridors  are 
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hereby  amended  and  supplemented  by  prohibiting  smoking  in  supply 
and  storage  rooms,  in  the  Treasury  garages,  and  in  those  parts  of  the 
department  where  currency  and  securities  are  handled.  Smoking  is 
also  prohibited  where  files,  papers,  and  records  of  an  easily  inflam- 
mable nature  are  handled,  reviewed,  or  maintained,  if  and  when 
deemed  advisable  in  the  judgment  of  the  head  of  office,  as  a  precau- 
tionary measure  against  fire. 

A.  W.  Mellon, 
Secretary  of  the  Treasury. 


(T.  D.  39051.) 

Prohibited  plumage — Unpludeed  game  birds. 

T.  D.  33944  of  December  2, 1913,  and  T.  D.  35307  of  April  10, 1915,  amended. 

Tbeasuby  Department,  March  SI  ^  1922. 
To  OoUectora  of  Customs  and  Others  Concerned: 

T.  D.  33944,  dated  December  2,  1913,  regarding  the  prohibition 
under  paragraph  347  of  the  tariff  act  of  October  3,  1913,  against  the 
importation  of  certain  plumage  is  hereby  amended  to  limit  the  period 
of  the  bond  provided  for  therein  to  three  months  within  which  time 
plumage,  admitted  to  entry  on  implucked  game  birds,  must  be 
returned  t6  the  collector  of  customs  or  competent  evidence  submitted 
showing  that  it  has  been  destroyed  or  exported  from  the  United 
States. 

Cash  deposited  under  the  provisions  of  T.  D.  35307,  dated  April 
10,  1915,  in  lieu  of  the  bond  mentioned  above,  should  be  receipted 
for  on  Form  5119,  stamped  "Special  Deposit,"  and  should  be  covered 
into  the  Treasury  at  the  expiration  of  the  period  of  three  months, 
unless  the  plumage  has  been  returned  to  the  collector  within  that 
period  or  satisfactory  evidence  presented  of  its  destruction  or  expor- 
tation.   T.  D.  35307  is  amended  accordingly. 

(92655-27.)  Elmeb  Doveb,  Assistant  Secretary. 


(T.  D.  39052.) 
Antidumping  act,  1921 — Finding  by  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  makes  finding  imder  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  cut  glassware  from  England. 

Treasury  Department,  March  28, 1922. 
To  Collectors  of  Oustom^s  and  Others  Concerned  ^ 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
called  the  "Secretary"),  after  such  investigation  as  he  deems  necessary,  finds  that  an 
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industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented  from 
being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class  or 
kind  of  foreign  merchandise,  and  that  merchandise  of  sudi  class  or  kind  is  being  sold 
or  IB  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value,  then 
he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together  with  a 
description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such  detail  as 
may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  industry  of  making  cut 
glassware  in  the  United  States  is  being  or  is  likely  to  be  injured  by 
reason  of  the  importation  into  the  United  States  of  cut  glassware 
from  England  and  that  such  merchandise  is  sold  or  is  likely  to  be 
sold  in  the  United  States  at  less  than  its  fair  value. 

For  any  further  description  of  this  particular  merchandise,  apprais- 
ing officers  will  communicate  with  the  special  agent  in  charge  at  New 
York. 

(106085.)  Elmer  Dover,  Assistant  Secretary, 


(T.  D.  39053.) 
Antidumping  act,  1921 — Finding  hy  the  Secretary  of  the  Treasury, 

The  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  photographic  dry  plates  from  England. 

Treasury  Department,  March  SI,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sxc.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
called  the  ''Secretary"),  after  such  investigation  as  he  deems  necessary,  finds  that 
an  industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented 
from  being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class 
or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being 
sold  or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value, 
then  he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together 
with  a  description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such  detail 
as  may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  industry  of  making  photo- 
graphic dry  plates  in  the  United  States  is  being  or  is  likely  to  be 
injured  by  reason  of  the  importation  into  the  United  States  of  photo- 
graphic dry  plates  from  England,  and  that  such  merchandise  is  sold 
or  is  likely  to  be  sold  in  the  United  States  at  less  than  its  fair  value. 

For  any  further  description  of  this  particular  merchandise,  apprais- 
ing officers  will  communicate  with  the  special  agent  in  charge  at  New 
York, 

(106085.)  Elmer  Dovee,  Assistant  Secretary. 
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(T.  D.  39054.) 

No  consul. 

No  consul  located  at  St.  Laurent,  French  Guiana. 

Treasury  Department,  April  4t  1922. 
To  CoUectora  of  Customs  and  Others  Concerned: 

The  Secretory  of  State  has  recommended  to  this  department  that 
St.  Laurent,  French  Guiana,  be  placed  on  the  ''no  consul"  list. 

Invoices,  therefore,  certified  pursuant  to  the  provisions  of  section 
2844  of  the  Revised  Statutes,  at  St.  Laurent,  French  Guiana,  may  be 
accepted  by  collectors  of  customs. 

(64064.)  Elmer  Dover,  Assistxint  Secretary. 


(T.  D.  39055.) 
Cocaine. 


Cocaine  to  be  released  from  customs  custody  only  on  presentation  of  a  special  permit 
under  the  dye  and  chemical  control  act,  approved  May  27, 1921,  as  extended,  or 
on  submission  of  satisfactory  evidence  that  it  is  not  a  synthetic  organic  drug. 

Treasury  Department,  AyrU  S,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

In  order  to  give  effect  to  section  501  (a)  of  the  act  of  Congress 
approved  May  27,  1921,  containing  the  provisions  for  the  control  of 
importations  of  certain  dyes,  chemicals,  and  drugs,  as  extended  by 
the  further  acts  of  Congress  approved  August  24,  1921,  and  Novem- 
ber 16,  1921,  and  by  virtue  of  the  authority  vested  in  the  Secretary 
of  the  Treasury  by  said  acts,  it  is  considered  and  has  been  held  that 
cocaine  produced  from  the  Java  leaf  is  a  synthetic  organic  drug 
within  the  meaning  of  said  provision  and  as  such  requires  a  special 
permit  to  effect  its  release  from  customs  custody.  Cocaine  obtained 
from"  the  South  American  leaf  is  not  considered  to  be  a  synthetic 
organic  drug  within  the  meaning  of  said  provision,  and  as  such  does 
not  require  a  special  permit  to  effect  its  release  from  customs  custody. 

Collectors  of  customs  shall  in  each  case  require  the  importer  to 
present  a  special  permit  for  the  release  of  cocaine  from  customs 
custody  unless  in  any  case  sufficient  evidence  shall  be  received  by 
the  collector  from  the  importer  or  consignee  showing  that  the  cocaine 
sought  to  be  imported  is  not  in  fact  a  synthetic  organic  drug  in  accord- 
ance with  the  above-stated  interpretation. 

The  above  requirements  for  effecting  the  release  of  cocaine  from 
customs  custody  must  not  be  construed  as  waiving  in  any  manner 
any  of  the  requirements  under  the  internal  revenue  laws  and  regu- 
lations applicable  to  the  importation  of  cocaine. 

Elmer  Dover,  Assistant  Secretary. 
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(T.  D.  39056.) 

Centralized   purchasing  jor   the    Treasury    Department — Director    of 
Supply  designated — Assumes  duty  April  10 j  19Z2, 

[Circular  No.  286.] 

Treasury  Department,  April  6,  1922. 
To  Heads  oj  Bureaus  and  Chiefs  oj  Divisions j  Secretary's  Office,  Treas- 
ury Department: 

Mr.  Howard  Baker  has  been  detailed  from  the  Bureau  of  the 
Budget  to  the  Bureau  of  Supply,  created  by  Department  Circular 
No.  283  of  March  28,  1922,  and  will  assume  the  duties  of  that  office 
as  director  on  Monday,  April  10,  1922,  in  offices  located  in  the 
Graham  Building,  412-416  Fourteenth  Street  NW. 

Mr.  Baker  will  gradually  take  over  all  functions  relating  to  the 
actual  purchase  of  material  and  supplies  as  provided  in  said  circular, 
but  at  present  only  such  piu-chases  will  be  made  by  him  as  are  now 
made  by  the  Chief  Clerk  of  the  department. 

All  requisitions  should  be  prepared  and  submitted  strictly  in 
accordance  with  the  provisions  of  paragraph  4  of  Department^Cir- 
cular  No.  283. 

In  addition  to  the  duties  above  outlined,  Mr.  Baker  will  on  April 
10  take  over  the  supervision  of  the  General  Supply  Committee  which 
is  now  exercised  by  the  Chief  Clerk  of  the  department. 

A.  W.  Mellon, 
Secretary  of  the  Treasury. 


(T.  D.  39057.) 

Oermany — Discriminating  duties. 

Proclamation  of  the  President  under  section  4228,  Revised  Statutes,  suspending  and 
discontinuing  discriminating  duties  in  the  case  of  German  vessels  and  their 
cargoes. 

Treasury  Department,  April  7, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  proclamation  of  the  President  issued  under  the 
provisions  of  section  4228,  Revised  Statutes,  suspending  and  dis- 
continuing discriminating  duties  in  the  case  of  German  vessels  and 
their  cargoes,  is  published  for  the  information  of  collectors  of  customs 
and  others  concerned. 

(100686.)  Elmer  Dover,  Assistant  Secretary. 
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OBRMANT— SUSPENSION  OP  TONNAGE  DUES.* 

Bt  the  President  op  the  United  States  op  America. 
A  Proclamation. 
Whereas,  section  4228  of  the  Revised  Statutes  in  part  provides  as  follows: 

"Upon  satisfactory  proof  being  given  to  the  President,  by  the  government  of  any 
foreign  nation,  that  no  discriminating  duties  of  tonnage  or  imposts  are  imposed  or 
levied  in  the  ports  of  such  nation  upon  vessels  wholly  belongiii^  to  citizens  of  the 
United  States,  or  upon  the  produce,  manufactures,  or  merdiandise  imported  in  the 
same  from  the  United  States  or  from  any  foreign  country,  the  President  may  issue 
his  proclamation,  declaring  that  the  foreign  discriminating  duties  of  tonnage  and 
impost  within  the  United  States  are  suspended  and  discontinued,  so  far  as  respects  the 
vessels  of  such  foreign  nation,  and  the  produce,  manu&ctures,  or  merchandise 
imported  into  the  Umted  States  from  sudi  fordgn  nation,  or  from  any  other  foreign 
country;  the  suspension  to  take  effect  from  the  time  of  such  notification  being  given  to 
the  President,  and  to  continue  so  long  as  the  reciprocal  exemption  of  vessels,  belong- 
ing to  citizens  of  the  United  States,  and  their  cargoes,  shall  be  continued,  and  no 
longer."  ' 

Whereas,  satisfactory  proof  was  received  by  me  from  the  German  Government  on 
November  11,  1921,  that  no  discriminating  duties  of  tonnage  or  imposts  are  levied 
or  imposed  in  the  waters  of  Germany  upon  vessels  wholly  belonging  to  citizens  of 
the  United  States  or  upon  the  produce,  manufactures,  or  merchandise  imported  in 
such  vessels,  from  the  United  States,  or  from  any  foreign  country: 

Now,  therefore,  I,  Warren  G.  Harding,  President  of  the  United  States  of  America, 
by  virtue  of  the  authority  vested  in  me  by  section  four  thousand  two  hundred  and 
tweilty-eight  of  the  Revised  Statutes  of  the  United  States,  do  hereby  declare  and 
proclaim  that  the  foreign  discriminating  duties  of  tonnage  and  imposts  within  the 
United  States  are  suspended  and  discontinued  so  far  as  respects  the  vessels  of  Germany 
and  the  produce,  manufetctures,  or  merchandise  imported  in  said  vessels  into  Hie 
United  States  from  Germany,  or  from  any  other  foreign  country;  the  suspension  to 
take  effect  from  November  11, 1921,  and  to  continue  so  long  as  the  reciprocal  exemp- 
tion of  vessels  belonging  to  citizens  of  the  United  States  and  their  cargoes  shall  be 
continued,  and  no  longer. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
United  States  to  be  affixed. 

Done  at  the  City  of  Washington  this  22nd  day  of  March,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twenty-two,  and  of  the  Independence  of  the  United 
States  the  one  hundred  and  forty-sixth. 

[seal.]  Warren  G.  Harding. 

By  the  President: 

Charles  £.  Hughes, 

Secretary  of  State. 

[No.  1623.] 


(T.  D.  39058.) 
Exportation  of  arms  or  munitions  of  war  to  China. 

Permits  from  State  Department  for  exportation  of  arms  or  munitions  of  war  to  China 
required.    President's  proclamation  of  March  4,  1922,  published. 

Treasury  Department,  April  8, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  proclamation  of  the  President,  dated  March  4,  1922, 
pursuant  to  the  joint  resolution  of  Congress,  approved  January  31, 
1922,  making  it  unlawful  to  export  arms  or  munitions  of  war  to 
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CSiina,  except  under  exceptions  and  limitations  prescribed  by  the 
Secretary  of  State,  is  published  for  the  information  of  customs  oflBicer& 
and  others  concerned,  with  instructions  to  customs  oflSicers  that  na 
shipments  of  such  articles  shall  be  permitted  to  leave  this  country 
for  China  without  the  production  of  a  permit  issued  by  the  Depart* 
ment  of  State.  Applications  for  such  permits  should  be  addressed 
to  that  department. 

(47507.)  Elmer  Dover,  Assistant  Secretary. 


exportation  op  arms  or  munitions  of  war  to  china  unlawful. 

By  thb  President  of  the  United  States  op  America. 

A  Proclamation. 

•  Whereas,  Sectiou  I  of  a  Joint  Reeolution  of  Congress,  entitled  a  *' Joint  resolution  to 
prohibit  the  exportation  of  arms  or  munitions  of  war  from  the  United  States  to  certain 
countries,  and  for  other  purposes,"  approved  January  31,  1922,  provides  as  follows: 

"That  whenever  the  President  finds  that  in  any  American  country,  or  in  anjr  coun- 
try in  which  the  United  States  exercises  extraterritorial  jurisdiction,  conditions  of 
domestic  violence  exist,  which  are  or  may  be  promoted  by  the  use  of  arms  or  muni- 
tions of  war  procured  from  the  United  States,  and  makes  proclamation  thereof,  it  shall 
be  unlawful  to  export,  except  under  such  limitations  and  exceptions  as  the  President 
preecribes,  any  arms  or  munitions  of  war  from  any  place  in  the  United  States  to  such 
country  until  otherwise  ordered  by  the  President  or  by  Congress." 

And  whereas,  it  is  provided  by  Section  H  of  the  said  joint  resolution  that  "Who- 
ever exports  any  arms  or  munitions  of  war  in  violation  of  section  I  shall  on  conviction, 
be  punished  by  fine  not  exceeding  |10,000,  or  by  imprisonment  not  exceeding  two 
years,  or  both." 

Now,  therefore,  I,  Warren  G.  Hardizvg,  President  of  the  United  States  of  America, 
acting  imder  and  by  virtue  of  the  authority  conferred  in  me  by  the  said  joint  resolu- 
tion of  Congress,  do  hereby  declare  and  proclaim  that  I  have  found  that  there  exist 
in  China  such  conditions  of  domestic  violence  which  are  or  may  be  promoted  by  the 
use  of  arms  or  munitions  of  war  procured  from  the  United  States  as  contemplated  by 
the  said  joint  resolution;  and  I  do  hereby  admonish  all  citizens  of  the  United  States 
and  every  person  to  abstain  from  every  violation  of  the  provisions  of  the  Joint  Reso- 
lution above  set  forth,  hereby  made  applicable  to  China,  and  I  do  hereby  warn  them 
that  all  violations  of  such  provisions  will  be  rigorously  prosecuted. 

And  I  do  hereby  enjoin  upon  all  officers  of  the  United  States,  charged  with  the 
execution  of  the  laws  thereof,  the  utmost  diligence  in  preventing  violations  of  the 
said  joint  resolution  and  this  my  proclamation  issued  thereimder,  and  in  bringing  to 
trial  and  punishment  any  offenders  against  the  same. 

And  I  do  hereby  delegate  to  the  Secretary  of  State  the  power  of  prescribing  excep- 
tions and  limitations  to  the  application  of  the  said  joint  resolution  of  January  31, 
1922,  as  made  effective  by  this  my  proclamation  issued  thereunder. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  city  of  Washiivgton  this  fourth  day  of  March  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twenty-two  and  of  the  Independence  of  the  United 
States  of  America  the  one  hundred  and  forty-sixth. 

[SEAX.]  Warren  G  Harding. 

By  the  President: 

Henry  P.  Fletcher. 

Acting  Secretary  of  State. 

[No.  1621.] 
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(T.  D.  89059.) 
Foreig^n  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27,  1921. 

Treasury  Department,  A^^il  8,  1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certam  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  March  24  to  April  6,  1922, 
both  inclusive,  is  published  for  the  information  of  collectors  of  cus- 
toms and  others  concerned. 

(103512.)  Elmer  Dover,  Assistant  Secretary, 


Values  of  foreign  cwrrencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Re- 
serve Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act  of 
May  rr,  1921, 

PEBIOD   MARCH  24  TO  30,   1932,   INCLUSIYB. 


Country. 


Enroi>e: 

Austria 

Belgium 

Bulgaria 

Czechoslovakia.. 

Denmark 

England 

Finland 

France 

Germany 

Greece 

Holland 

Hungary 

Italy. 


Norway, 
nd.. 


Poland 
Portugal.. 

Rumania 

Serbia 

Spain 

Sweden 

Switzerland. 
Yugoslavia. . 
Asia: 
China 

Do 

Do 

Do 

Do 

Do 

Do 


Do 

India 

Japan 

Singapore  (8.  S.). 
North  America: 

Canada 

Cuba , 

Mexico 

Newfoundland.... 
South  America: 

Argentina 

Brazil 

Uruguay 


Name  of  currency.   |  Mar.  24. 


Krone 

Franc 

Lev 

Krone , 

do 

Pound  sterling 

Markka 

Franc 

Reichsmark 

Drachma 

Florin  or  guilder... 

Krone 

Lira 

Krone 

Polish  mark 

Escuda 

Leu 

Dinar 

Peseta 

Krona 

Franc 

Krone 


Chefootael 

Hankow  tael 

Shanghai  tad 

Tientsin  tael 

Hongkong  dollar — 

Mexican  dollar 

Tientsin  or  Peiyang 
doUar. 

Yuan  dollar 

Rupee 

Yen 

Dollar 


....do. 
Peso... 
....do. 
DoUar.. 


la  000137 
0844 


Peso  (gold).. 

Milreis 

Peso 


Mar.  25.    Mar.  27; 


.017931 
.2122 
4,3878 
.020943 
.0907 
.003024 
.0433 
.3780 
.001088 
.0614 
.1780 
.000241 
.0844 
.007425 
.01232 
.1558 
.2617 
.1946      ' 
.003063 

.7533 
.7533  I 
.7188 
.  7675 
.5398 
.5253  I 
.5400      I 

.5400 
.2790 
.4740      : 
.4975      I 

.973125  I 
.99875    > 
.49685 
.970417  , 


10.000136 
.0642 
.0069 
.017688 
.2119 
4.3844 
.020871 
.0904 
.0a3084 
.0431 
.3781 
.001103 
.0512 
.1785 
.000243 
.0849 
.0073 
.012225 
.1557 
.2615 
.1945 
.003053 

.7500      ' 
.7500 
.7196 
.  7575      I 
.5371 


.5383 

.5358 
.2788   , 
.4743   ' 
.4933 

.9725   i 
.99875 
.49625 
.969167 


10.000138 
.0837 
.006908 
.017825 
.2106 
4.3728 
.0207 
.0809 
.002945 
.0427 
.3774 
.001082 
.0508 
.1760 
.000243 
.0867 
.007216 
.012257 
.1553 
.2609 
.1942 
.003053 

.7567 
.7567 
.7219 
.7608 
.5388 
.5250 
.5425 

.5392 
.2781 
.4733 


.8299    .8245    

.1358    .1358   ,  .1359 
.8060   ,  .8041    .8002 


Mar.  28. 


.970521 
.998875 
.495875  I 
.968438  I 

.8171 


10.000138 
.0835 
.006867 
.017989 
.2096 
4.3653 
.020244 
.0899 
.003016 
.0422 
.3770 
.001119 
.0507 
.1773 
.000245 
.0862 
.007186 
.012293 
.1548 
.2608 
.1939 
.003051 

.7583  ! 
.7533  I 
.7211  I 
.  7575  I 
.5386 
.5260 
.5400 

.5433 
.2764 
.4739 
.4958 

.909758 
.998750 
.490875 
.9675 

.8103 
.1344 
.7987 


10.000134  ,  10.000135 
0840   I 


Mar.  20.  Mar.  30. 


.0182 
.2110   I 
4.3738 
.020263  , 
.0901 
.003076  < 
.0438   I 
.3773   ' 
.001115  I 
.0508   I 
.1777   I 
.000249 
.0843   , 
.007194  I 
.012343  I 
.  1551   I 
.2608   : 
.1942 
.003075 

.7567   I 

.7567   I 
.7225 
.7608   > 
.5105 
.5283 
.5454   . 

.5438 
.2774   ; 
.4742   ' 
.4950 

.972361  ; 
.998500 
.4920 
.969844 


.018506 
.2110 
4.3727 
.019763 
.0900 
.003105 
.0440 
.3773 
.001132 
.0510 
.1772 
.000244 
.0814 
.007181 
.012257 
.1549 
.2601 
.1943 
.003057 

.7502 
.7502 
.7263 
.7642 


.5483 

.5433 
.2n8 
.4743 
.4950 

.971979 
.998375 
.4925 
.970156 


.8140  .8132 

.1348  .1353 

.7952  .7972 


Digitized  by 


Google 


149 


[T.  D.  39060 


Values  of  foreign  currencies  ^  etc. — Gontmued. 

PERIOD  MARCH  31  TO  APRIL  6,   1922,   INCLU8IVE. 


Country. 

Name  of  currency. 

Mar.  31. 

Apr.  1. 

Apr.  3. 

la  000136 
.0844 
.006867 
.019069 
.2114 
4.3939 
.019925 
.0910 
.003167 
.0439 
.3792 
.001193 
.0520 
.1807 
.000259 
.0818 
.007128 
.012157 
.1651 
.2614 
.1044 
.003044 

.7608 
.7606 
.7265 
.7650 
.5380 
.5285 
.6467 

.5433 
.2771 
.4739 
.4967 

.970625 
.998250 
.490375 
.968281 

.8111 
.1355 
.7878 

1 

Apr.  4. 

j   Apr.  5. 

Apr.  6. 

Europe: 
Austria 

Krone 

Franc 

Lev y 

Krone 

do 

sa 000139 
.0841 
.006883 
.018978 
.2108 
4.3781 
.019681 
.0903 
.003475 
.0439 
.3779 
.001181 
.0515 
.1773 
.000247 
.0814 
.007150 
.012414 
.1551 
.2601 
.1942 
.003103 

.7617 
.7617 
.7296 
.7658 
.5441 
.5335 
.5492 

.5475 
.2766 
.4741 
.5000 

.9715OT 
.998250 
.492635 
.969219 

.8137 
.1358 
.7926 

10.000137 
.0840 
.006917 
.018983 
.2107     ' 
4.3765 
.019088 

.003302 

.0437 

.3778 

.001175 

.0517 

.1774 

.000269 

.0818 

.007147 

.012220 

.1549 

.2602 

.1942 

.003043 

.7650 
.7650 
.7308 
.7696 
.5409 
.6325 
.6475 

.5475 
.2708 
.4740 
.4967 

.968017 
.998438 
.400875 
.967031 

.8110 
.1354 
.7881 

sa  000134 
.0848 
.006867 
.018939 
.2117 
4.4009 
.019763 
.0914 
.003110 
.0440 
.3794 
*  001 157 
.0531 
.1820 
.000241 
.0810 
.007141 
.01205 
.1541 
.2618 
.1946 
.003011 

.7567 
.7667 
.7242 
.7608 
.6368 
.5290 
.5458 

.5392 
.2775 
.4740 
.4967 

.070729 
.996625 
.402375 
.968203 

.8113 
.1352 
.7852 

SO.  000135 
.0845 
.00685 
.018560 
.2113 

4.3921 
.019575 
.0913 
.003161 
.0443 
.3781 
.001168 
.0523 
.1818 
.000257 
.0808 
.007144 
.012279 
.1527 
.2611 
.1945 
.003068 

.7600 
.7600 
.7267 
.7642 
.5405 
.5315 
.5483 

.5417 
.2775 
.4740 
.4067 

.969079 
.997969 
.4020 
.967422 

.8053 
.1350 
.7831 

sa  000135 

.0843 

BiiKaria 

.006883 

CttSioslovalda... 
PflTiniftrk 

.018881 
.2110 

F.nglATi^     . , 

Pound  sterling 

Markka 

Franc 

Reichsmark 

Drachma 

4.3838 

Finland 

. 019213 

France 

.0909 

flflnnany 

.003244 

.0441 

Hcdland 

Florin  or  guilder — 
Krone 

.3773 

H^nffary 

.001154 

itaiy^.. :; 

Uni 

.0519 

Norway 

Krone 

.1813 

Poland. 

Polish  mark 

Escuda 

.000260 

Portugal 

.0806 

Rnmania 

Lea 

.007138 

Serbia 

Dinar , 

.012336 

<^n   ,, 

Peseta    

.1536 

Sweden 

Krona 

.2602 

Switierland  

Franc 

.1943 

Yososlavia 

Krone 

.00305S 

ChfnA 

Chefoo  tael 

.7650 

Do 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hon^one  dollar.... 

Tientsin  or  Pelyang* 

dollar. 
Yuan  dollar 

.7650 

Do  

.7311 

Do 

.7002 

Do 

.538& 

Do 

.531& 

Do!:.::::.::. 

.548a 

Do 

.sm 

India 

Runee     

.2774 

Japan 

yS?..:::::.:::;::: 

.4738 

Canada 

T>Hkr.    . . 

.5000 

do 

.970026 

Cuba 

Peso 

.99825 

Mexico 

Nfiwfniindl|^n«| . 

do 

Pollar 

.492376 
.967813 

Booth  America: 

Argentina 

BrMll ,             .       . 

Peso  (gold) 

.7834 

MSrete..:.;::::::::: 

.1347 

Uruguay     

Peso 

.7765 

(T.  D.  39060— G.  A.  8514.) 
STiortage. 

1.  The  collector  of  customs  properly  refused  to  allow  claim  of  shortage  because- 
the  importer  failed  to  furnish  copy  of  claim  on  the  shipper,  with  reply  thereto,, 
required  by  reasonable  provision  (d)  in  amended  regulation  608,  November  18, 
1918  (T.D.  37813). 

2.  On  objection  of  Grovemment  counsel,  the  affidavits  rejected  by  the  collector 
as  insufficient  are  excluded  from  consideration,  and  they  being  the  only  evidence* 
of  nonimportation  offered  before  the  board,  the  protests  are  overruled. 

United  States  General  Appraisers,  New  York,  April  6,  1922. 

In  the  matter  of  protests  943014,  etc.,  of  Maltus  &  Ware  et  al.  against  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  New  York. 
[Affirmed.] 

Strauss  &  Hedges  (J.  L.  Klingaman  of  counsel)  for  the  importers. 
William  W.  Hoppin,  Assistant  Attorney  General  {Marcus  Higginhotham,  special 
attorney),  for  the  United  States. 
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Before  Board  3  (Waite,  Hat,  and  Adakson,  General  Appraisers;  Waite,  G.  A., 

concurring). 

Adamson,  General  Appraiser:  In  these  two  suits  against  the  United 
States  the  importers  seek  to  recover  duties  collected  on  certain  mer- 
chandise claimed  short  in  unexamined  packages. 

There  was  no  oral  testimony  introduced,  but  the  cases  were  sub- 
mitted on  the  papers  sent  up  in  the  record.  The  papers  material 
to  consider  in  these  cases 'are  the  protests,  the  statements  of  the 
collector  made  to  this  board  in  repljring  to  the  protests  when  referring 
the  papers  to  us,  the  affidavits  rejected  by  the  collector,  and  the 
reports  of  the  discharging  inspector. 

From  these  papers  in  the  record  it  appears  that  the  packages  were 
discharged  in  good  order  at  the  dock,  that  all  the  proofs  required  by 
amended  Treasury  regulation  608  were  filed,  except  the  papers  de- 
scribed in  requirement  (d),  providing  that  the  demand  on  the  shipper, 
if  any,  and  the  reply  thereto  be  produced,  and  that  the  collector  re- 
jected the  affidavits  and  assessed  duty  solely  upon  the  ground  that 
the  appUcation  and  reply  thereto  were  not  produced. 

As  the  statement  of  one  proposition  as  a  reason  for  rejection  in  the 
statements  of  the  collector  excludes  all  other  reasons,  the  consider- 
ation is  narrowed  down  to  the  one  reason  stated — that  the  claim  upon 
the  shipper  and  answer  thereto  were  not  furnished.  We  conclude 
therefrom  that  he  was  fully  satisfied  on  every  other  point  and  his 
rejection  rested  solely  upon  the  omission  stated,  and  we  understand 
that  if  those  papers  had  been  furnished  or  accounted  for  he  would 
have  recognized  and  allowed  the  shortage. 

The  first  question  then  for  us  to  consider  is.  Did  he  do  right  in 
assessing  duty  for  the  sole  reason  that  that  demand  and  reply  thereto 
were  not  produced  ?  If  he  did  right,  he  should  not  be  reversed  nor 
the  protest  sustained  on  that  ground,  but,  if  he  was  wrong,  if  those 
papers  were  actually  produced,  or  if  no  such  papers  were  in  existence, 
of  if  the  facts  in  the  case  rendered  such  an  appUcation  and  reply 
immaterial,  or  if  we  should  hold  that  that  part  of  the  regulation  was  . 
not  really  reasonable  or  material,  then  we  ought  to  hold  that  the 
collector  did  wrong  and  sustain  the  protest  on  that  ground. 

Is  that  requirement  reasonable  ?  There  is  no  doubt  in  our  minds 
that,  if  the  papers  existed  and  were  material  with  the  other  facts  in 
the  case,  they  would  be  of  probative  value  in  determining  the  decision 
of  the  collector  as  to  whether  the  shortage  occurred  in  transit  or  after 
arrival,  or  was  not  shipped  at  all.  Therefore,  we  think  the  regulation 
reasonable  and  binding  on  the  collector. 

It  is  said  there  is  no  proof  that  any  such  papers  existed  or  that 
they  were  material,  considered  with  the  other  papers  in  the  case. 
There  being  no  evidence  in  the  case,  and  nothing  except  the  papers 
already  enumerated,  we  could  not  determine  that,  even  if  it  were 
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lawful  to  do  so.  As  we  understand  the  law,  those  questions  were 
concluded  by  the  action  of  the  collector.  He  expressly  said  ''The 
claim  upon  the  shipper."  He  is  presumed  to  know  before  he  acted 
whether  such  papers  existed  and  whether  or  not  they  would  elucidate 
the  issue.  With  that  presumption  in  his  favor,  and  the  opinion  that 
the  regulation  is  reasonable,  we  are  unable  to  sustain  the  protests 
on  that  ground  and  thereby  close  the  consideration  of  the  case  here. 

The  importer  claims  that  he  is  entitled  to  a  hearing  on  the  issue 
of  nonimportation  generally,  independent  of  what  occurred  before 
and  by  the  collector  imder  the  regulations,  and  that  is  true.  Although 
we  are  unable  to  sustain  the  collector  in  his  action  at  the  time,  yet  it 
is  the  duty  of  the  board  to  hear  evidence  de  novo  on  the  claim  of 
nonimportation  and,  if  the  evidence  sustains  the  claim,  grant  it. 
But  the  only  evidence  offered  before  us  on  that  issue  consists  of  the 
same  affidavits  rejected  by  the  collector,  and  the  importer  did  not ' 
desire  to  offer  any  oral  testimony  on  that  issue.  Government  coimsel 
objected  to  the  consideration  of  those  affidavits  on  that  issue  and 
the  board  sustained  his  objection,  ruling  on  which,  at  the  time,  was 
reserved.  It  is  well  settled  that,  on  the  hearing  of  classification  cases 
before  the  board,  affidavits  objected  to  by  the  other  side  can  not  be 
considered.  The  cases  cited  in  the  brief  of  the  importer  do  not  refer 
to  affidavits  of  the  kind  offered  in  this  way  and  objected  to  at  the  time. 

Therefore  the  protests  are  overruled. 

CONCCRRING  OPINION. 

Waitb,  General  Appraiser:  I  think  the  protest  should  be  over- 
ruled as  unsupported,  and  therefore  concur  in  the  result. 


(T.  D.  39061— G.  A.  8515.) 
Shortage. 

1.  In  this  suit  for  refund  of  duty  on  account  of  shortage,  the  collector  rejected 
the  affidavits  tendeired  because  the  importer  did  not  file  his  affidavit,  as  re- 
quired by  subsection  (c)  and  a  copy  of  claim  made  on  the  shipper  and  reply 
thereto,  required  by  subsection  (d)  of  article  608  of  the  Treasury  Regulations  as 
amended.    Action  held  to  be  correct. 

2.  The  rejected  affidavits  sent  up  in  the  record  by  the  collector  were  objected  to 
before  the  board  by  Government  counsel  and  excluded  from  consideration. 

United  States  General  Appraisers,  New  York,  April  6,  1922 

In  ttaie  matter  of  protest  943012  of  MAohattan  Bead  Chain  Co.  against  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  New  York. 
[Affirmed.] 

Strauss  de  Hedges  (/.  L.  Klmgaman  of  counsel)  for  the  importers. 
William  W.  Hoppin,  Assistant  Attorney  General  {MaroLS  Higginhoiham,  special 
attorney),  for  the  United  States. 
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Before  Board  3  (Waits,  Hat,  and  Adamson,  General  Apprauera). 

Adamson,  Oeneral  Appraiser:  In  the  suit  against  the  United  States 
brought  by  the  importer  in  this  protest  the  importer  seeks  to  recover 
the  duty  collected  on  2  gross  of  pearl  necklaces,  size  45;  out  of  case 
13,  alleged  to  have  been  short  shipped. 

The  entry  was  made  on  the  27th  of  February,  1920,  and  the  per- 
mit was  dated  on  that  day,  though  there  is  a  stamped  date  of  Febru- 
ary 28,  11.43  a.  m.,  and  another  stamped  date,  March  17,  1920. 

There  were  eight  cases  of  imitation  pearl  beads,  and  the  return  of 
the  discharging  inspector  is  that  the  packages  arrived  in  good  order, 
and  there  is  no  direct  evidence  to  contradict  that  statement.  The 
merchandise  arrived  by  rail  from  the  Pacific  coast,  where,  on  the 
arrival  of  the  ship  which  brought  them  to  our  jurisdiction,  they  were 
immediately  entered  for  transportation  to  New  York  without  any 
evidence  of  irregularity,  bad  order,  or  shortage  at  that  point. 

Under  the  law  duty  attaches  on  the  landing  of  merchandise. 
There  is  no  particular  express  statute  or  regulation  allowing  shortage, 
but  that  is  implied  in  the  terms  of  the  substantive  law  itself,  which, 
in  requiring  duty  on  merchandise  imported,  is  beyond  all  question 
limited  in  authority  to  collect  to  merchandise  imported,  and  nothing 
else. 

In  recognition  of  that  undoubted  implied  limitation,  the  Secretary 
of  the  Treasury  has  made,  by  authority,  certain  regulations.  Those 
regulations  prohibit  the  collector  from  allowing  the  claim  of  shortage 
imless  certain  affidavits  are  filed  and  certain  timely  notice  given  to 
him  of  the  shortage. 

Even  the  regulation  does  not  declare  that  those  affidavits  fi]ed 
shall  absolutely  prevail  on  the  action  of  the  collector  unless  they 
satisfy  him  by  sufficient  proof  to  overcome  the  evidence  of  discharge 
in  good  order.  In  this  case  there  is  no  other  evidence  except  the 
report  of  the  inspector. 

The  collector  rejected  the  claim  of  shortage  because  of  the  absence 
of  any  affidavit  of  the  importer,  owner,  or  ultimate  consignee  that  the 
goods  claimed  short  were  not  received  by  him  or  for  his  account  and 
that  he  believes  they  were  not  imported,  and  the  further  absence  of 
a  copy  of  the  claim,  if  any,  made  upon  the  shipper  and  the  reply 
thereto. 

This  regulation  is  not  in  conflict  with  the  statute  nor  the  implica- 
tion carried  by  the  statute.  It  is  entirely  reasonable  and  easily 
capable  of  being  complied  with.  We  believe  the  collector  acted  en- 
tirely within  the  bounds  of  right  and  propriety  in  rejecting  the  claim 
of  shortage  on  the  grounds  alleged. 

It  is  further  insisted  by  the  importer  that,  regardless  of  the  pro- 
priety of  the  collector's  action,  on  appeal  to  the  board,  the  board  can 
determine  the  facts  in  the  case  and  allow  the  shortage.    That  would 
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be  true  if  any  evidence  had  been  offered  before  the  board,  but  there 
is  nothing  before  the  board  but  the  uncontradicted  entry  of  the  dis- 
chai^ng  inspector.  There  is  an  affidavit  of  the  drayman,  that  he 
carried  the  merchandise  from  the  raiboad  pier  on  March  5,  1920,  and 
deUvered  it  to  the  importers,  and  that  said  case  was  not  tampered 
with  nor  any  of  its  contents  abstracted  while  said  case  was  in  his 
possession.  But  there  is  no  evidence  to  show  what  happened  to  the 
merchandise  between  February  28,  when  it  was  discharged,  and 
March  5,  when  the  drayman  took  it,  nor  what  happened  to  the  pack- 
age between  the  time  the  drayman  delivered  it  at  the  importers' 
place  of  business  and  the  time  it  was  examined  by  the  clerk.  There 
is  an  affidavit  of  a  man,  who  swears  he  is  an  employee  of  the  im- 
porter, that  on  the  5th  of  March  he  unpacked  and  checked  off  the 
contents  of  the  case  and  discovered  the  shortage  of  2  gross  of 
pearl  necklaces.  He  testifies  that  the  shortage  was  not  found 
packed  in  any  other  cases  covered  by  the  entry. 

In  the  first  place,  the  regulation  does  not  authorize  him  to  make 
that  part  of  the  affidavit  nor  does  the  language  thereof  comply  with 
the  language  of  the  regulation. 

But  we  are  asked  to  try  the  case  de  novo  and  allow  the  shortage 
claimed.  The  affidavits  already  described  were  offered  in  evidence 
as  a  part  of  the  record  in  the  case.  The  Government's  counsel  for- 
mally objected  to  the  consideration  of  those  affidavits  by  us  on  a  de 
novo  investigation. 

The  board  holds  that  in  a  trial  before  us  in  a  classification  case, 
aflBdavits  are  not  admissible  if  objected  to,  so  we  must  decline  to 
consider  them  at  all  on  this  branch  of  the  case.  But  if  such  affi- 
davits were  not  objected  to,  and  we  could  consider  them,  and  nothing 
else  were  offered,  the  board  would  be  compelled  to  hold,  as  the  col- 
lector did,  that  the  shortage  was  not  established  by  the  evidence. 

The  protest  is  overnded. 


(T.  D.  39062.) 

Common  carrier. 
Approval  of  common  carrier's  bond. 

Treasuby  Department,  April  10, 1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carrier's  bond  of  the  Crowell  &  Thurlow  Steamship 
Co.,  operating  as  the  C.  &  T.  Intercoastal  Line  of  Boston,  Mass., 
dated  March  30,  1922,  was  approved  April  7,  1922,  and  has  been 
filed  with  the  collector  of  customs  at  Boston,  Mass. 

(110038.)  Elmer  Dover,  Assistant  Secretary, 
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(T.  D.  39063.) 

JairU  regulations — Food  and  drugs  act 

Joint  regulations  of  the  Department  of  Agriculture  and  the  Treasury  Department 
governing  procedure  on  importations  of  goods  subject  to  the  food  and  drugs  act 
of  June  30, 1906. 

Treasury  Department. 

2b  Collectors  of  CustomSy  Officers  of  the  Food  and  Drug  Inspection 
Service,  and  Others  Concerned: 

1.  The  enforcement  of  the  provisions  of  the  food  and  drugs  act  of 
June  30^  1906,  will,  as  a  general  rule,  be  under  the  local  direction  of 
the  oflSicers  of  the  food  and  drug  inspection  stations  of  the  Bureau 
of  Chemistry,  Department  of  Agriculture,  collectors  of  customs  acting 
as  administrative  officers  in  carrying  out  directions  relative  to  the 
detention,  exportation,  and  destruction  of  merchandise,  and  action 
under  the  bond  in  case  of  noncompliance  with  the  provisions  of  the 
food  and  drugs  act  of  1906. 

2.  Merchandise  subject  to  examination  by  representatives  of  the 
Department  of  Agriculture  in  accord  with  the  provisions  of  the  food 
and  drugs  act  shall  not  be  delivered  to  consignee  prior  to  report  of 
examination  unless  a  bond  has  been  given  on  the  appropriate  form 
prescribed  in  T.  D.  37246  for  the  amount  of  the  full  invoice  value 
of  such  goods,  together  with  the  duty  thereon,  and  on  refusal  of  the 
consignee  to  return  such  goods  for  any  cause  to  the  custody  of  the 
collector  when  demanded,  for  the  purpose  of  excluding  them  from 
the  country  or  for  any  other  purpose,  said  consignee  shall  forfeit 
the  full  amount  of  the  bond.  Articles  470  and  473  of  Customs  Regu- 
lations, 1915,  are  amended  accordingly. 

3.  As  soon  as  samples  are  requested,  and  on  that  same  day,  a  notice 
shall  be  sent  by  the  collector  or  appraiser  to  the  importer  on  Customs 
Form  6521  to  the  effect  that  samples  have  been  taken  and  that  the 
goods  must  be  held  intact  pending  a  notice  of  the  result  of  inspection 
and  analysis,  and  in  case  of  the  f lEiilure  of  the  goods  to  comply  with 
the  requirements  of  the  food  and  drugs  act  that  they  must  be  returned 
to  the  collector  for  disposition.  This  notice  will  also  contain  a  state- 
ment to  the  effect  that  samples  will  be  paid  for  upon  presentation  of 
proper  vouchers.  At  laboratory  ports  this  notice  in  the  collector's 
name  must  be  prepared  simultaneously  with  the  request  for  samples 
and  by  the  employee  filling  out  the  request;  at  nonlaboratory  ports 
by  the  collector. 

BULLETIN   NOTICES. 

4.  From  the  above-described  notices  there  shall  be  immediately 
prepared  by  the  officer  making  out  these  notices  a  list,  on  combined 
Form  C  788,  of  all  entries  of  food  and  drug  products  from  which 
samples  have  been  requested,  and  this  notice  shall  be  posted  daily  in 
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the  customhouse  oyer  the  collector's  signature  as  a  public  notice  to 
importers  that  goods  must  be  held  subject  to  examination  until 
definite  release  is  given  in  so  far  as  the  provisions  of  the  food  and  drugs 
act  are  concerned. 

A  list  shall  also  be  prepared  on  Bureau  of  Chemistry  Form  G  786  by 
the  chief  of  the  food  and  drug  inspection  station  of  those  invoices 
which  have  been  stamped  '^  No  samples  desired,  Bureau  of  Chemistry , 
U.  S.  Dept.  of  Agriculture,  per  *  *  *''.  It  shall  be  posted 
promptly  each  day  on  the  official  bulletin  board  most  readily  avail- 
able to  importers — preferably  that  of  the  collector  or  appraiser. 

5.  The  chief  of  station  shall  send  the  collector  a  notice  in  duplicate 
when  samples  will  be  requested  from  every  shipment  of  particular 
articles  of  food  or  drug.  The  collector,  during  the  period  over  which 
such  request  is  effective,  shall  keep  continuously  posted  in  the  cus- 
tomhouse on  his  bulletin  board  one  of  the  copies  signed  by  him  as  an 
official  notice  for  the  benefit  of  importers,  advising  them  that  samples 
will  be  taken  from  all  shipments  of  these  articles  and  to  the  effect 
that  if  such  goods  are  allowed  to  go  into  consumption,  except  as 
definite  release  is  received  from  the  chief  of  station  and  until  after  the 
provisions  of  the  food  and  drugs  act  have  been  definitely  complied 
with,  they  will  be  strictly  held  to  the  full  penalty  incurred  under  their 
penal  bond  given  at  time  of  entry.  Combined  Form  C  787  shall  be 
used.  In  such  instances  the  usual  notices  regarding  sampling  indi- 
vidual shipments  may  be  omitted  as  unnecessary. 

6.  As  soon  as  the  importer  makes  entry,  the  invoices  covering  foods 
and  drugs  and  the  public  stores  packages  shall  be  made  available, 
with  the  least  possible  delay,  for  inspection  by  the  representative  of 
the  station..  At  the  port  of  New  York,  or  other  ports  where  samples 
of  certain  free  bulk  goods  are  taken  or  examined  on  the  docks  by  the 
station  examiners,  especial  care  shall  be  taken  that  the  invoices 
covering  the  same  be  made  immediately  available,  that  notice 
regarding  samples  may  be  promptly  sent. 

NO   VIOLATION — RELEASE. 

7.  As  soon  as  examination  of  the  samples  is  completed,  if  no  viola- 
tion of  the  act  is  detected,  the  chief  of  the  station  shall  send  a  notice 
of  release  to  the  importer  on  Bureau  of  Chemistry  Form  "C  779- 
Release,''  a  copy  of  this  notice  to  be  sent  to  the  collector  of  customs 
for  his  information. 

VIOLATION. 

8.  If  a  violation  of  the  food  and  drugs  act  is  disclosed,  the  chief 
of  the  station  shall  send  to  the  importer  due  notice  on  Bureau  of 
Chemistry  Form  ''C  777-Importer,  Date  of  Hearing,"  and  at  the 
same  time  to  the  collector  similar  notice,  on  Form  ^'C  775-Collector, 
Detention,"  requesting  him  to  refuse  delivery  of  the  goods  or  to 
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require  their  return  to  customs  custody  if  by  any  chance  the  mer- 
chandise was  released  without  the  bond,  referred  to  in  paragraph  2, 
being  given. 

9.  If  the  importer  does  not  reply  to  the  notice  of  hearing  in  person 
or  by  letter  within  the  time  allowed  on  the  notice,  a  second  notice, 
Form  C  777,  marked  "Second  and  Last  Notice,"  shall  be  sent  at  once 
by  the  chief  of  the  station,  advising  him  that  failure  to  reply  will  cause 
definite  recommendation  to  the  collector  that  goods  be  refused  entry. 

(a)  Rejected  goods. 

10.  In  all  cases  where  the  goods  are  to  be  refused  entry,  the  chief 
of  the  station  within  one  day  after  hearing,  or,  if  the  importer  does 
not  appear  or  reply,  within  three  days  after  second  notice,  shall 
notify  the  collector  accordingly  on  Bureau  of  Chemistry  Form  "C 
776-Collector,  Statement  of  Violation"  in  duplicate.  Collectors  will 
file  by  laboratory  serial  number  or  entry  number  as  most  convenient. 

11.  Not  later  than  one  day  after  receipt  of  this  notice  the  collector 
shall  sign  and  transmit  one  of  the  copies  to  the  importer,  which  shall 
serve  as  notification  to  the  imposter  that  the  goods  must  be  exported 
or  destroyed  within  three  months  from  such  date,  as  provided  by 
law;  the  other  notice  to  be  retained  as  office  record  and  later  returned 
as  report  to  the  chief  of  station.  The  importer  shall  in  all  cases 
return  his  notice  to  the  collector,  properly  certified  as  to  the  infor- 
mation required,  as  the  form  provides,  and  it  shall  then  be  trans- 
mitted to  the  surveyor,  or  to  the  inspector  where  there  is  no  sur- 
veyor. 

(b)  Goods  to  he  conditioned. 

12.  If  goods  may  be  released  after  relabeling  or  after  certain  con* 
ditions  are  complied  with,  a  notice  shall  be  sent  on  Bureau  of  Chem- 
istry Form  C  776  by  the  chief  of  station  direct  to  the  importer,  a 
carbon  copy  being  sent  to  the  collector.  This  notice  must  state 
specifically  the  conditions  to  be  performed  so  as  to  bring  the  per- 
formance thereof  under  the  provisions  of  the  customs  bonds  on  con- 
sumption and  warehotse  entries,  these  bonds  including  provisions 
requiring  compliance  with  all  of  the  requirements  of  the  food  and 
drugs  act  and  all  regulations  and  instouctions  issued  thereimder. 
The  notice  will  also  state  the  officer  to  be  notified  by  the  importer 
when  the  goods  are  ready  for  inspection. 

13.  The  importer  must  return  the  notice  to  the  collector  or  chief 
of  station,  as  designated,  with  the  certificate  thereon  filled  out 
stating  that  he  has  complied  with  the  prescribed  conditions  and  that 
the  goods  are  ready  for  inspection  at  the  place  named. 

14.  This  notice  will  be  delivered  to  the  inspection  officer,  who, 
after  inspection,  will  indorse  the  result  thereof  on  the  back  of  the 
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notice  and  return  the  same  to  the  collector  or  the  chief  of  the  station, 
as  the  case  may  be. 

15.  When  the  conditions  to  be  complied  with  are  under  the  super- 
vision of  the  chief  of  the  station,  and  these  conditions  have  been  fully 
met,  he  shall  release  the  goods  to  the  importer,  using  Bureau  of 
Chemistry  Form  ''C  779-Release,'' sending  a  copy  to  the  collector  for 
his  information. 

When,  however,  release  is  still  conditioned  upon  destruction  of 
rejections  or  of  some  portion  of  the  shipment  or  the  importer  has 
been  unsuccessful  in  meeting  the  conditions  imposed,  and  the  goods 
must  be  exported  or  destroyed,  the  chief  of  station  shall  immediately 
notify  the  collector  of  the  results  of  inspection,  on  Bureau  of  Chemistry 
Form  C  776  in  duplicate.  The  collector  shall  sign  and  immediately 
transmit  one  copy  to  the  importer  and  proceed  in  the  usual  manner. 

16.  If  the  goods  are  detained  subject  to  conditioning  to  be  per- 
formed under  the  collector's  supervision,  the  collector,  as  soon  as 
conditions  are  performed,  will  notify  the  importer  on  Customs  Form 
6523  that  the  goods  are  released.  If  goods  are  not  properly  condi* 
tioned  within  the  period  allowed  the  goods  must  be  exported  or 
destroyed  in  accordance  with  the  terms  of  the  notice  in  C  776. 

17.  When  final  action  has  been  taken  on  goods  which  have  been 
refused  entry  or  on  goods  release  of  which  is  subject  to  conditions 
to  be  performed  under  the  collector's  supervision,  the  collector  shall 
send  to  the  chief  of  station  a  notice  of  such  final  action,  giving  the 
date  of  release,  destruction,  or  date  of  export  and  country  to  which 
exported,  indorsed  on  Biu'eau  of  Chemistry  Form  C  776. 

18.  When  intent  to  violate  the  act  is  evident,  the  privilege  of 
relabeling,  cleaning,  and  similar  renovation  will  not  be  allowed. 
Similarly  at  the  discretion  of  the  station  chief  this  privilege  will  not 
be  allowed  in  those  cases  where  through  carelessness  or  otherwise 
shipments  in  violation  of  the  act  are  offered  for  entry  when  the 
exporter  or  importer  has  been  informed  in  connection  with  violations 
in  previous  shipments.  In  general  when  shipments  with  identical 
labeling  have  been  detained  for  relabeling  three  times,  the  privilege 
of  relabeling  will  not  be  extended. 

19.  When  the  privilege  of  sorting  or  renovating  shipments  is 
allowed,  the  importer  must  furnish  satisfactory  evidence  as  to  the 
identity  of  the  goods  before  release  is  given.  This  privilege  shall  not 
be  granted  except  as  stated  conditions  agreed  to  by  the  importer 
include  segregation  of  goods  at  a  stated  place  and  apart  from  other 
goods  .of  similar  nature. 

20.  The  chief  of  station  or  other  oflBicer  by  him  appointed  when  it 
is  deemed  advisable,  may  require  of  the  importer  an  "affidavit  as 
evidence  that  the  goods  have  been  properly  disposed  of,  such  affidavit 
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to  be  executed  before  a  notary  public  or  other  officer  authorized  to 
administer  oaths  generally. 

21.  When  imported  merchandise  subject  to  the  provisions  of  the 
food  and  drugs  act  is  shipped  to  another  port  for  reconditioning  or 
exportation,  the  goods  must  be  shipped  imder  customs  carrier's 
manifest,  Customs  Form  7512,  in  the  same  manner  as  shipments  in 
bond. 

22.  Collectors  of  customs  will  perform  the  inspection  service  when- 
ever goods  are  to  be  exported  or  destroyed,  and  in  other  cases  whea 
there  is  no  officer  of  the  station  available. 

23.  Collectors  of  customs  and  representatives  of  the  station  will 
confer  and  arrange  the  apportionment  of  the  inspection  service 
according  to  local  conditions.  Officers  of  the  station  will,  whenever 
feasible,  perform  the  inspection  service  when  cleaning,  bringing  up 
to  standard  and  like  reconditioning  operations  are  involved. 

PENALTIES. 

24.  In  case  of  failure  to  comply  with  the  instructions  or  recom- 
mendations of  the  chief  of  the  station  as  to  the  conditions  under 
which  the  nierchandise  may  be  disposed  of,  the  collector  shall  notify 
the  chief  of  the  station  in  all  cases  coming  to  his  attention  within 
three  days  after  inspection  or  after  the  expiration  of  the  three  months 
allowed  by  law  if  no  action  is  taken. 

25.  The  chief  of  the  station  upon  receipt  of  the  above-described 
notice,  and  in  all  cases  of  failure  to  meet  the  conditions  imposed  in 
order  to  comply  with  the  provisions  of  the  food  and  drugs  act  coming 
directly  imder  his  supervision,  shall  transmit  to  the  collector  of  cus- 
toms such  evidence  as  he  may  have  at  hand  tending  to  indicate  the 
importer's  liability  and  make  a  recommendation  accordingly. 

26.  The  collector,  within  three  days  of  the  receipt  of  this  recom- 
mendation, whether  favorable  or  otherwise,  shall  notify  the  importer 
that  the  legal  period  of  three  months  for  exportation  or  destruction 
having  expired,  action  will  be  taken  within  30  days  to  enforce^  the 
terms  of  the  bond,  unless  in  the  meantime  application  for  remission 
or  mitigation  of  penalties  incurred  with  definite  off er  of  settlement  is 
filed  with  the  collector.  The  application  should  be  in  duplicate  with 
a  full  statement  of  reasons  under  oath. 

27.  The  collector  shall  transmit  the  application  in  duplicate, 
together  with  his  own  and  the  station  chief's  recommendation,  both  in 
duplicate,  to  the  Secretary  of  the  Treasury,  Division  of  Customs,  for 
his  action. 

NONLABOBATORY   PORTS. 

28.  At  ports  of  entry  where  there  is  no  laboratory  of  the  Bureau 
of  Chemistry,  the  collector  or  deputy,  on  the  day  when  the  first 
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notice  of  expected  shipment  of  foods  or  drugs  is  received  either  by 
invoice  or  entry,  shall  notify  the  chief  of  station  in  whose  territory 
the  port  is  located,  on  Bureau  of  Chemistry  blue  card  Form  *'C  755- 
Notice  from  Collector  Nonlaboratory  Ports." 

29.  On  day  of*  receipt  of  card  C  755,  the  station  chief  shall  mail  to 
the  collector  the  yellow  card  *'C  757-Notice  to  Collector  Nonlabora- 
tory Ports"  if  no  sample  is  desired.  This  notice  serves  as  an  equiva- 
lent to  stamping  the  invoices  at  laboratorr/  ports  with  the  legend 
''No  samples  desired.  Bureau  of  Chemistiy,  U.  S.  Dept.  of  Agri- 
culture." 

30.  If  samples  are  desired,  the  station  chief  shall  mail  request  on 
Bureau  of  Chemistry  Form  "C  783-Nonlaboratory  Ports,  Request 
for  Samples." 

31.  The  collector  at  once  shall  forward  sample  accompanied  by 
Bureau  of  Chemistry  Form  ''C  794-Label  for  Samples,"  supplied  in 
tablets  of  100,  or  if  found  mutually  more  satisfactory,  on  the  larger 
Form  *'C  784-Import8,  Description  of  Samples,"  which  is  used  at 
laboratory  ports  for  noting  such  data. 

32.  When  samples  will  be  requested  from  each  shipment  of  certain 
foods  or  drugs,  the  chief  of  station  shall  furnish  to  collector  and 
deputies  at  ports  within  the  station's  territory  a  list  of  such  products, 
indicating  size  of  sample  necessary.  Samples  should  then  be  sent 
promptly  on  arrival  of  goods,  with  Form  C  784  or  C  794,  dispensing 
in  such  cases  with  use  of  request  Forms  C  755  and  C  783. 

33.  Blank  forms  mentioned  above,  ^'C  755,"  "C  784,"  and  ''C  794- 
Label  for  Samples"  tablets,  will  be  supplied  by  the  chief  of  station 
to  the  collectors  or  deputies  located  at  ports  within  the  station's 
territory. 

34.  In  ail  other  particulars  the  procedure  shall  be  the  same  at 
nonlaboratory  ports  as  at  laboratory  ports  except  that  the  time  con- 
sumed in  delivery  of  notices  by  mail  shall  be  allowed  for. 

35.  The  station  chief  shall  be  deemed  a  customs  officer  in  enforcing 
these  regulations. 

36.  Customs  Form  4609  is  abolished. 

A.  W.  Mellon, 

Secretary  of  the  Treaavry. 
Henry  C.  Wallace, 

Secretary  of  Agriculture. 
Hebbebt  Hoover, 

Secretary  of  Commerce. 
Washington,  D.  C,  A^rU  6, 1922. 


Digitized  by 


Google 


T.  D.  39064J  160 

(T.  D.  39064.) 
Customs  Infarmaiion  Exchange. 
The  Comparative  Valuation  Report  Bureau  abolished  and  the  Custonw  Information 
Exchange  created  in  lieu  thereof. 

Treasury  Department,  'April  H,  1922. 
To  Customs  Officials  and  Others  Concerned: 

1.  The  Comparative  Valuation  Report  Bureau  is  hereby  abolished, 
effective  May  1,  1922. 

2.  In  lieu  thereof  there  is  established  a  Customs  Information  Ex- 
change, which  will  function  under  the  direction  of  the  Secretary  of 
the  Treasury. 

3.  The  Customs  Information  Exchange  will  exercise  no  executive 
or  administrative  authority. 

It  will  be  used  by  the  Secretary  of  the  Treasury  as  a  means  of 
collecting,  and  distributing  from  a  common  center,  data  concerning 
values  and  advisory  classifications,  and  such  other  information  as 
will  assist  customs  officers  in  the  performance  of  their  duties;  suet 
data  shall  be  construed  as  advisory  only  and  not  controlling  by  cus- 
toms officers  in  the  appraisement  and  classification  of  merchandise. 

4.  The  operation  of  the  exchange  will  be  under  the  direction  of  the 
Assistant  Secretary  in  charge  of  revenues  and  the  immediate  super- 
vision of  the  Director,  Special  Agency  Service  of  the  Customs.  The 
exchange  will  be  located  at  641  Washington  Street,  New  York,  N.  Y.; 
all  correspondence •  to  be  addressed  as  follows:  ''Customs  Informa- 
tion Exchange,  641  Washington  Street,  New  York,  N.  Y." 

5.  The  appraiser  or  acting  appraiser  at  each  port  will  forward  to 
the  Customs  Information  Exchange,  at  least  once  in  three  months, 
a  report  on  Customs  Cat.  643 1-A  of  merchandise  entered  at  his 
port.  Only  representative  items  of  an  importation  should  be 
reported. 

6.  Whenever  an  importation  is  entered  showing  new  prices,  or 
change  in  prices,  a  report  thereof  will  be  immediately  sent  to  the 
Customs  Information  Exchange  on  Customs  Cat.  643 1-A. 

7.  All  advances  in  values  made  by  appraising  officers  will  be 
immediately  reported  on  Customs  Cat.  6431-A  to  the  Customs 
Information  Exchange,  giving  a  full  statement  of  reasons  for  such 
advances. 

8.  Each  report  should  cover  only  one  class  of  nierchandise  from 
the  same  manufacturer  or  shipper,  although  various  qualities  of  any 
one  class  should  be  included  in  one  report,  and  where  a  number  of 
unit  items  are  to  be  carried  forward  to  another  sheet  the  continua- 
tion sheet  (Customs  Cat.  643 1-B)  should  be  used. 

9.  When  samples  are  forwarded,  the  report  relating  thereto  should 
be  placed  in  the  package  containing  them. 

10.  Reports  should  be  made  out  in  triplicate  and  should  be  type- 
written. 
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11.  Inroices  should  not  be  submitted  to  the  Customs  Information 
Exchange  unless  absolutely  necessary. 

12.  New  price  lists  or  copies  of  price  lists  obtained  by  appraising 
officers  should  be  immediately  forwarded  to  the  Customs  Information 
Exchange,  with  a  statement  as  to  discounts,  plussages,  date  effective, 
deliveries,  and  other  information  relating  to  the  appraisement  of 
merchandise. 

13.  Reports  on  Customs  Cat.  6431-A  received  by  the  Customs 
Information  Exchange  from  ports  outside  of  New  York  will  be  im- 
mediately referred  to  the  New  York  appraiser,  who  will  report  as  to 
the  values  at  which  similar  or  comparable  nierchandise  is  being 
appraised  and  advisorily  classified  at  New  York.  If  no  similar  or 
comparable  merchandise  has  been  entered  at  New  York,  the  New 
York  appraiser  will  reply  to  that  effect  without  conmient. 

14.  When  reports  received  by  the  Customs  Information  Exchange 
show  different  values  for  similar  or  comparable  merchandise  than 
the  value  reported  by  the  New  York  appraiser,  the  latter  shall  make 
a  full  statement  setting  forth  the  basis  of  the  New  York  value. 

15.  Reports  must  be  returned  promptly  by  the  New  York  ap- 
praiser to  the  Customs  Information  Exchange. 

16.  When  reports  on  Customs  Cat.  6431-A  show  differing  values 
or  conflicting  advisory  classification  the  sending  port  will  advise  the 
department  of  the  final  action  taken  by  the  local  appraiser,  together 
with  the  reason  therefor,  addressing  this  communication  to  the 
Secretary  of  the  Treasury  (Director,  Special  Agency  Service,  United 
States  Customs,  Room  2020,  Interior  Building,  Washington,  D.  C.) . 
A  copy 'of  such  advice  will  be  mailed  by  the  local  officer  to  the  Customs 
Information  Exchange. 

17.  All  discrepancies  in  reports  found  by  the  Customs  Information 
Exchange  will  be  reported  to  the  department. 

18.  The  Customs  Information  Exchange  will  distribute  to  in- 
terested ports  information  indicating  new  values,  including  price 
lists,  copies  of  reports  of  Treasury  attaches  and  confidential  agents 
abroad,  and  other  advice  relative  to  the  value  and  classification  of 
imported  merchandise. 

19.  Appraising  officers  and  other  customs  officers  will  report  by 
letter  to  the  special  Treasury  agent  in  charge  of  the  local  district  all 
cases  of  undervaluation  coming  to  their  attention,  a  copy  of  the 
report  in  each  instance  being  forwarded  to  the  Customs  Information 
Exchange,  the  information  contained  therein  to  be  distributed  by  the 
exchange  to  other  customs  officers. 

20.  Appraising  officers  or  special  agents  desiring  an  investigation 
relative  to  market  value  in  foreign  countries  will  submit  the  request 
to  the  department  through  the  Customs  Information  Exchange  for 
comparison  with  the  records  and  information  relative  to  the  subject 
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available  in  New  York.  If  the  information  desired  is  not  available 
in  New  York/ request  will  be  forwarded  by  the  exchange  to  the 
Director,  Special  Agency  Service,  for  action. 

21.  At  Pacific  coast  ports  and  Honolulu  when  a  case  involving 
investigation  of  oriental  values  is  urgent,  the  appraiser  or  special 
agent  may  send  the  request  direct  to  the  Treasury  attach^  in  Japan 
or  China,  as  the  case  may  be,  forwarding  a  copy  thereof  to  the  Sec* 
retary  of  the  Treasury  (Director,  Special  Agency  Service)  and  a  copy 
to  the  Customs  Information  Exchange. 

22.  Treasury  attaches  will  address  their  original  reports  to  the 
Secretary  of  the  Treasury  (Director,  Special  Agency  Service),  and 
in  addition  send  three  signed  copies  with  exhibits  direct  to  the 
Customs  Information  Exchange.  Treasury  attaches  in  Japan  and 
China,  when  replying  to  requests  submitted  by  an  appraiser  or  special 
agent  stationed  at  a  Pacific  coast  port,  or  Honolulu,  will  send  their 
original  reports  with  exhibits  to  the  officer  making  the  request,  at 
the  same  time  send  a  copy  to  the  Secretary  of  the  Treasury  (Director, 
Special  Agency  Service)  and  a  copy  to  the  Customs  Information 
Exchange.  Special  agents  making  investigations  as  to  market  values 
in  Canada  will  address  their  reports  to  the  department,  sending  two 
signed  copies  of  each  report  to  the  Customs  Information  Exchange. 
All  price  lists  obtained  by  these  officers  will  be  sent  direct  to  the 
Customs  Information  Exchange,  a  copy  of  the  transmitting  letter 
being  forwarded  to  the  department  (Director,  Special  Agency 
Service) . 

23.  All  duties  heretofore  assigned  to  the  Comparative  Valuation 
Report  Bureau  under  the  provisions  of  T.  D.  38742,  June  14,  1921^ 
and  T.  D.  38927,  December  2,  1921,  will  be  performed  until  further 
notice  by  the  Customs  Information  Exchange. 

24.  T.  D.  36955,  January  29,  1917,  is  hereby  amended  to  provide 
that  the  appraisement  appeal  reports  (Customs  Cats.  6449-A,  6449-By 
6449-C)  will  be  forwarded  by  appraising  officers  to  the  Customs 
Information  Exchange  for  the  purpose  of  having  added  any  addi- 
tional information  there  available  relative  to  the  case^  the  document 
to  be  thence  transmitted  to  the  office  of  the  Assi&tant  Attorney 
General  in  charge  of  customs,  641  Washington  Street^  New  York, 
N.  Y. 

25.  T.  D.  31936,  T.  D.  35076,  T.  D.  36369,  T.  D.  36634,  T.  D. 
36684,  T.  D.  36806,  T.  D.  37310,  T.  D.  37445,  T.  D.  38193,  T.  D. 
38650,  and  articles  591  to  594,  inclusive,  of  the  Customs  Regulations 
of  1915,  and  all  other  Treasury  decisions,  circulars,  letters,  and  parts 
thereof,  and  all  orders  or  instructions  issued  by  any  office,  division, 
or  bureau  of  the  department  in  conflict  with  or  repugnant  to  the 
provisions  of  this  Treasury  decision,  are  hereby  revoked. 

A.  W.  Mellon, 
Secretary  of  the  Treasury. 
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(T.  D.  39066— G.  A.  8516.) 

Sufficiency  of  protest — Anther  beads. 

A  protest  against  the  assessment  of  duty  at  50  per  cent  on  certain  pieces  of  amber 
does  not  raise  an  issue  where  the  only  merchandise  described  as  amber  consists  of 
amber  beads  loosely  strung,  classi^ed  at  35  per  cent  ad  valorem  under  paragraph 
333,  tariff  act  of  1913,  and  amber  clasps  classified  as  manufactures  of  amber  at  10 
per  cent  under  paragraph  367.  United  States  r.  Wanamaker  (175  Fed.  900;  T.  D. 
30385)  followed. 

United  States  General  Appraisers,  New  York,  April  12,  1922. 

In  the  matter  of  protest  9385(M  of  D.  Llsner  &  Co.  against  the  assessment  of  duty  by  the  collector  of  customs 

at  the  port  of  New  York. 

[Protest  dismissed.] 

Comstock  &  Washburn  (H.  J.  Rode  of  counsel)  for  the  importer. 
WilHam   W,  Hoppin,  Assistant  Attorney  General  {Charles  D,  Lawrence,  special 
attorney),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers; 
Brown,  G.  A.,  dissenting). 

Sullivan,  General  Appraiser:  The  applicable  portion  of  this 
protest  reads  as  follows : 

Hon.  Collector  op  Customs,  Port  op  New  York,  Sir:  Notice  of  dissatisfaction 
is  hereby  given  with,  and  protest  is  hereby  made  against,  your  ascertainment  and 
liquidation  of  duties,  and  your  decision  assessing  duty  under  the  tariff  act  of  October 
3,  1913,  at  50  per  cent  on  certain  pieces  of  amber.  Said  merchandise  is  not  dutiable 
as  a.<»essed.  It  is  dutiable  at  only  10  per  cent  under  Par.  367  as  a  manufacture  of 
amber.  If  not  dutiable  as  aforesaid  it  is  dutiable  at  only  20  per  cent  under  Par.  357 
or  at  35  per  cent  under  Par.  333.    *    *    * 

Then  follows  a  claim  against  the  assessment  of  50  per  cent  on 
certain  loosely  strung  beads. 

An  inspection  of  the  invoices  covered  by  this  protest  discloses 
that  the  collector  did  not  assess  duty  at  50  per  cent  ad  valorem  on 
certain  pieces  of  amber.  The  only  amber  merchandise  invoiced  is 
the  first  and  second  items  on  invoice  4150  with  entry  143798,  viz, 
"2  doz.  amber  beads  on  strings,  3013,  50/300''  and  *'2  doz.  clasps 
separately.*'  The  former  were  returned  by  the  appraiser,  as  indi- 
cated by  red  ink  on  the  invoice,  as  *'  Beads  loosely  strung  for  facility 
in  transportation  only  35  per  cent,  par.  333,"  and  the  latter  as 
"Mf.  amber  10  per  cent  F.  R." 

At  the  trial  of  this  protest  the  following  took  place : 

Mr.  Rode  (protestants'  counsel).  I  think  we  will  stipulate  that  the  merchandise 
deecribed  as  amber  beads  assessed  at  35  per  cent  consists  of  amber  beads  the  same  as 
those  involved  in  G.  A.  8469  (American  Bead  Go's,  case,  T.  D.  38883). 

Mr.  Lawrencb  (GovemmeVit  counsel).  That  is,  you  limit  your  claim  to  those? 

Mr.  Rode.  We  limit  our  claim  to  those. 

Mr.  Lawrence.  No  objection. 
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Mr.  Rode.  I  move  the  incoiporatioB  of  the  record  in  said  G.  A.  8469  and  submit. 
Mr.  Lawrence.  No  objection,  and  the  Government  submits. 
General  Appraiser  McClelland.  The  record  will  be  incorporated  and  the  case 
marked  submitted. 

We  have  set  out  the  entire  record. 

The  appraiser's  answer  raises  a  question  as  to  the  sufficiency  of 
this  protest.  The  report  of  the  appraiser  is  in  fact  an  answer  to 
the  protest,  as  it  states  on  its  face,  or  a  pleading.  This  answer  is 
as  follows : 

This  protest  is  against  the  assessment  of  duty  at  50%  ad  valorem  on  certain  pieces 
of  amber  and  loosely  strung  beads.  The  only  merchandise  described  as  amber  con- 
sists of  beads  loosely  strung  for  facility  in  transportation  only,  and  amber  clasps, 
and  were  returned  for  duty  at  35%  ad  valorem  und^  par.  333,  and  as  a  manufacture 
of  amber  at  10%  under  par.  367,  act  of  1913.  The  merchandise  returned  for  duty 
at  50%  ad  valorem  consists  of  neck  chains  composed  in  chief  value  of  beads  and 
women's  handbags  of  cotton,  silk,  or  other  foundation  ornamented  with  beads,  the 
beads  chief  value.  It  was  all  retiu-ned  for  duty  as  articles  in  chief  value  of  beads 
at  50%  under  par.  333,  act  of  1913. 

Inaamuch  as  the  protestants  have  limited  their  claim  to  amber 
beads,  we  need  not  consider  the  amber  clasps  and  the  articles  in 
chief  value  of  beads  mentioned  in  the  above  report. 

Have  we,  as  shown  by  this  record,  any  fact  to  disprove  the  action 
of  the  collector  as  stated  in  the  protest? 

The  protest  in  its  opening  clause  declares  it  is  against  the  collector's 
assessment  of  50  per  cent  on  certain  pieces  of  amber,  not  35  per 
cent,  and  alternatively  claims  said  merchandise  dutiable  imder  para- 
graph 367,  357,  or  333.  The  answer  to  the  protest,  as  above  set 
forth,  discloses  that  the  only  merchandise  described  as  amber  con- 
sists of  beads  loosely  strung  for  facility  in  transportation  only, 
returned  for  duty  at  35  per  cent  ad  valorem,  and  amber  clasps 
returned  as  a  manufacture  of  amber  at  10  per  cent  under  para- 
graph 367. 

It  will  be  observed  there  is  not  a  single  article  of  amber  that 
has  been  returned  for  duty  at  50  per  cent  ad  valorem.  The  protest 
being  against  amber  pieces  assessed  at  50  per  cent  does  not  raise 
an  issue;  we  have  not  such  merchandise  before  us. 

As  shown  by  the  protest  and  the  answer  thereto  certain  merchan- 
dise (not  amber)  was  assessed  with  duty  at  50  per  cent,  consisting  of 
neck  chains,  composed  in  chief  value  of  beads,  and  women's  handbags 
of  cotton,  silk,  or  other  foundation  ornamented  with  beads,  the  beads 
chief  value,  but  protestants  by  linuting  their  claim  to  amber  beads, 
assessed  at  35  per  cent,  have  waived  any  right  they  may  have  had  as 
to  these  particular  articles. 

Paragraph  N,  Section  III,  of  the  act  of  1913,  states  the  protest  shall 
be  filed  '4n  writing  with  the  collector,  setting  forth  therein  distinctly 
and  specifically,  and  in  respect  to  each  entry  or  payment,  the  reasons 
for  his  (importer's)  objections  thereto    *    *    *." 
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His  objection  to  the  assessment  of  duty  at  50  per  cent  on  certain 
pieces  of  amber  can  not  be  sustained,  as  such  merchandise  does  not 
appear  on  the  invoices  accompanying  entry  143798,  being  the  entry 
in  question.  The  objection  in  the  protest  against  the  collector's 
"assessment  of  50  per  c^it  on  certain  loosely  strung  beads"  can  not 
be  sustained  on  account  of  the  protestant's  limitation  of  the  protest 
to  amber  beads,  as  we  have  before  indicated. 

The  record  does  not  disclose  that  the  Government  made  objection 
to  the  sufficiency  of  the  protest.  Even  if  such  objection  was  not 
made,  the  answer  to  the  protest  raises  the  question  squarely,  and  we 
can  not,  in  the  light  of  the  answer,  disregard  that  question,  as  we  are 
without  any  fact  to  indicate  that  the  merchandise  assessed  at  50  per 
cent  ad  valorem  consisted  of  amber  pieces.  In  fact,  the  merchandise 
under  consideration  was  not  assessed  at  50  per  cent. 

The  record  incorporated,  G.  A.  8469,  supra,  is,  therefore,  not  of 
any  assistance  to  us. 

Numerous  authorities  can  be  cited  holding  unquestionably  the 
necessity  of  the  protest  clearly  and  distinctly  setting  out  the  specific 
item  to  the  classification  of  which  by  the  collector  objection  is  made. 

In  United  States  v.  Wanamaker  (175  Fed.,  900;  T.  D.  30386)  a 
very  pertinent  suggestion  is  made  by  the  Circuit  Court  of  Appeals 
when  the  court  states  as  an  invaluable  maxim:  '^Before  you  begin 
to  apply  the  law,  settle  your  facts. " 

The  fact  is  unmistakably  settled  in  the  case  at  bar;  there  were  not 
any  amber  pieces  on  the  invoices  covered  by  the  entry  in  question 
assessed  with  duty  at  50  per  cent  ad  valorem,  and  the  merchandise 
that  was  assessed  at  50  per  cent  ad  valorem  was  not  amber  pieces 
but  merchandise  in  which  beads  were  the  component  material  of 
chief  value. 

In  the  Wanamaker  case,  supra,  the  protest  was  against  the  pay- 
ment of  duty  at  the  rate  of  60  per  cent  ad  valorem  on  hats  made 
from  so-called  artificial  silk.  It  was  held  it  could  not  apply  to  hats 
made  from  real  horsehair. 

In  this  case  we  could  not  reverse  the  action  of  the  collector,  as 
the  protest  places  in  issue  but  one  part  of  his  action,  viz,  the  assess- 
ment of  duty  at  50  per  cent  ad  valorem  on  certain  loosely  strung  beads, 
and  by  limiting  his  claim  at  the  hearing  to  amber  beads  assessed  at 
35  per  cent  ad  valorem,  the  protestant  has  waived  this  p(»*tion  of 
the  protest. 

The  protest  is  dismissed. 

DISSENTING   OPINION. 

Bbown,  General  Appraiser:  I  think  the  protest  should  be  sus- 
tained. In  the  case  of  Queen  t;.  United  States  (G.  A.  933;  T.  D. 
12020;  G.  A.  Dec.  1891,  Vol.  II,  p.  1406)  the  protest  was  against 
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the  assessment  of  duty  at  45  per  cent  for  goods  in  fact  assessed  at 
60  per  cent.  The  goods  being  properly  described  this  misstatement 
of  the  assessment  was  held  not  to  deceive  the  collector  or  to  vitiate 
the  protest. 

United  States  v.  Wanamaker  (175  Fed.,  900;  T.  D.  30385)  is  not  in 
point.  There  the  rate  of  assessment  for  goods  correctly  described 
was  not  incorrectly  stated,  but  it  was  attempted  to  raise  an  issue 
on  hats  made  of  ^'horsehair''  upon  a  protest  made  as  to  hats  made  of 
**  artificial  silk/'  which  manifestly  could  not  be  done. 


(T.  D.  39066.) 

Foreign  currencies — Rates  of  exchange. 

Katee  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emezgency  taiiff  act 
of  May  27,  1921. 

Tbeasury  Dbpabtment,  April  22 j  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  April  7  to  April  20,  1922,  both 
inclusive,  is  pubUshed  for  the  information  of  collectors  of  customs 
and  others  concerned. 

(103512.)  Elmek  Dover,  Assistant  Secretary. 


Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff 
act  of  May  27,  192 J. 

PERIOD  APRIL  7  TO   13,  1922,   INCLUSIVE. 


Country. 

Name  of  currency. 

Apr.  7. 

Apr.  8. 

Apr.  10. 

Apr.  11. 

90.000136 

.08.13 
.006867 

.02n:m 

.2124 

4.4124 
.019213 
.0'J21 
.Ot):J560 
.0449 
.3785 
.001257 
.0536 
.18.55 
,000264 
.OSOI 

.012671 

.1551 

.2615 

.1944 

.003171 

Digitizec 

Apr.  12. 

Apr.  13. 

Kuroi)e: 
Autria 

Krone 

Franc 

Lev 

Krone 

do     

10.000135 
.0S45 
.0068)<} 
.019233 
.2116 
4.3957 
.019138 
.0913 
.003264 
.0445 
.37S0 
.001163 
.0528 
.1820 
.000252 
.0811 
.007144 
.012343 
.1549 
.2R10 
.1944 
.0030*^ 

10.000135 

.0S4S 
.006Sfl7 

.oiy;^^ 

.2121 

4.4092 
.0191 
.0916 
.Oa3235 
.0447 
:37H.> 
.001175 
.0533 
.1829 
.00026 
.0811 
.007206 
.012-157 
.1655 
.2614 
.1946 
.00311 

SO. 000135 

,0855 
.006867 
.019694 
.2127 
4.4211 
.019213 
.0924 
.003425 
.0449 
.3790 
.001193 
.0542 
.1841 
.000252 
.0810 
.007363 
.012543 
.1556 
.2617 
.1046 
.0a3133 

W.  000137 

.0856 

.006883 

.020158 

.2124 
4.4181 

.018775 

.0925 

.003.^9 
,     .0448 
1     .3791 

.001286 

.0544 

.1857 

.000267 

.0801 
1     .007501 

.013236 
•     .1553 
1     .2610 

.1944 
.     .003324 

JbyCjO 

I 
IS0.000136 

Belgium 

Pul'/aria 

r/.coholovakia. 
Denmark. 

i      .0857 
.0068S7 
.020094 
.2135 

Fnrland 

Finland 

France 

Pound  sterling 

Markka 

Franc 

4.4153. 
^      . 01896 
.0928 

(Jcrmany 

Grewc 

Reichsmark 

Drachma         

.0033S9 

.0452 

Holland 

Hungary 

Italy 

Florin  or  guilder 

krone 

Lira 

Krone 

Polish  mark 

1      .3795 

.001296 
;      .0543 

Norway 

Poland 

1      .1861 
1      .000265 

Portugal 

Rumania 

Serbia 

Sf.ain 

Sweden 

Switzerland 

Yutro  la  via 

Kficuda 

Leu 

Dinar 

Peseta 

Krona .\ 

Franc 

K  rone 

.0805 
.007591 
.013086 
,      .1554  ' 

.2C04 
1      .1944 
1       .003286 

ogle 
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Values  of  foreign  currencies,  etc. — Continued. 
PERIOD  APRIL  7  TO  13,  1W2,  INCLUSIVE — Continued. 


Do 

India 

Japan 

Singapore  (S.  8.) 
North  America: 

Canada 

Cuba.., 

Mexico 

Newfoundland . 
;8outh  America: 

Argentina 

Brazil.... 

Uruguay 


.8098 
.1353 
.7752 


PBBIOO  APRIL  14  TO  20,   1028,  IKOLUSIVB. 


Country. 


TEurope: 

Au«:tria 

Beleium 

Bulgana 

Czechoslovakia 

Denmark 

Endand 

Finland 

France 

•Germany 

Greece 

Holland 

Hungary 

lUly 

Norway 

Poland 

Portugal 

*    Rumania 

Serbia 

Spain 

Sweden 

Switzerland... 
Yugoslavia.... 
Asia: 
China 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

India 

Japan 

Singapore  (S.S.) 
North  America: 

Canada 

Cuba 

Mexico 

Newfoundland 
JSouth  America: 

Argentina 

Brazil 

Uruguay 


Name  of  currency. 


Krone 

Franc 

Lev 

Krone 

do 

Pound  sterling . . . 

Markka 

Franc 

Reichsmark 

Drachma 

Florin  or  guilder . 

Krone 

Lira 

Krone 

Polish  mark 

Escuda 

Leu 

Dinar 

Peseta 

Krona 

Franc 

Krone 


Chefootael 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar , 

Mexican  oollar 

Tientsin  or   Peiyang 
dollar. 

Yuan  dollar ^ 

Rupee 

Yen 

Dollar 


....do 

Peso 

....do 

Dollar 


to. 


Peso  (gold). 

Mllreis 

Peso 


Apr.  14. 


Apr.  15. 


000135 

0857 
.006867 
.020053 
.2127 
L4156 
.018814 
.0928 
,003373 
.0448 
.3793 
.001289 
.0545 
.1875 
.000264 
.0805 
.007516 
.013093 
.1553 
.2608 
.1944 
.003296 

.7667 
.7667 
.7321      ^ 
.7708      I 
.5450      . 
.5335 
.5492 

.5476      j 
.3778      I 
.4733 
.6017 

.97.5859 
.998281 
.494375 
.973958 

.8096 
.1352 
.7745 


SO.  000135 
.0857 
.0069 
.02005 
.2127 
4.4164 
.01915 
.0929 
.003414 
.0449 
.3793 
.001289 
.0545 
.1870 
.000265 
.0808 
.007522 
.013286 
.1554 
.2607 
.1945 
.003315 


.5475 
.2782 
.4738 
.5000 

.976969 
.997969 
.49375 
.974805 

.8104 
.1356 
.7716 


Apr.  17. 


to. 000135 
.0882 
.006917 
.0201 
.2(28 
4.4219 
.01905 
.0934 
.003642 
.0447 
.3796 
.001303 
.0549 
.1875 
.000267 
.0803 
.007453 
.013214 
.1566 
.2608 
.1945 
.003322 


7667 

.7633 

7667 

.7633 

7323 

.7295 

7708 

.7667 

5471 

.5408 

5335 

.5313 

5508 

.5500 

.5467 
.2796 
.4732 
.5000 

.977569 
.098125 
.494219 
.975313 

.8101 
.1360 

.  7701 


Apr.  18. 


Apr.  19. 


to.  000135 
.0859 
.00695 
.020097 
.2130 
4.4162 
.019038 
.0931 
.003442 
.0449 
.3796 
.001276 
.0646 
.1891 
.000258 
.0799 
.007522 
.013071 
.1556 
.2509 
.1946 
.003269 

.7700 
.7700 
.7363 
,7742 
.5450 
.5.360 
.6542 

.5508 
.2780 
.4732   I 
.5008   I 

.976875  I 
.998126 
.495775 
.973906 


.8086 
.1357 
.7879 


to. 000134 
.0858 
.00696 
.020017 
.2123 
4.4188 
.018888 
.0931 
.003484 
.0447 
.3793 
.001288 
.0645 
.1909 
.000263 
.0782 
.007445 
.013171 
.  1556 
.2594 
.1W6 
.003289 

.7833 
.7833 
.7479 
.7850 
,5543 
.5430 
.5567 

.55.33 
.2785 
.4737 
,5000 

.97625 
.998(XJ3 
.495025 
.974375 

.8070 

.7855 


Apr.  20. 


to. 000133 
.0857 
.0(»9 
.019872 
.2122 
4.4183 
.0188 
.0931 
.0(X«24 
.0447 
.3795 
.001288 
.0542 
.1896 
.000263 
.0775 
.007447 
.013236 
.15.55 
.2599 
.1945 
.003299 

.7842 
.7842 
.7492 
.7875 
.5514 
.5460 
.5592 

.5525 
.2781 
.4737 
.5000 

.977344 
.997689 
.49545 
.976625 

.8049 
.1354 
.7864 
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(T.  D.  39067.) 
ArUidumping  act,  1921 — Finding  ly  the  Secretary  of  the  Treasvry, 

The  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  sheathing  paper  from  British  Columbia. 

Treasury  Department,  April  18,  1922. 
To  Collectors  of  Customs  arid  Others  Concerned: 
Section  201  (a)  pf  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
called  the  ''Secretary"),  after  such  investigation  as  he  deems  necessary,  finds  that 
an  industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented 
from  being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class 
or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being 
sold  or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value, 
then  he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together 
with  a  description  of  the  class  or  kind  of  merchandise  to  whidi  it  applies  in  such 
detail  as  may  be  necessary  for  the  guidance  of  the  appraising  ofiicers. 

After  due  investigation  I  find  that  the  industiy  of  making  sheathing 
paper  in  the  United  States  is  being  or  is  likely  to  be  injured  by  reason 
of  the  importation  into  the  United  States  of  sheathing  paper  from 
British  Columbia  and  that  such  merchandise  is  sold  or  is  likely  to 
be  sold  in  the  United  States  at  less  than  its  fair  value. 

(106085.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39068.) 
Classification  of  ghiss — Daie  extended. 

Date  on  which  T.  D.  39069  of  March  16,  1922,  was  to  become  effective  extended 

30  days. 

Treasury  Department,  AprU  18,  1922. 
To  Collectors  and  Other  Officers  of  the  Customs: 

The  date  on  which  the  instructions  contained  in  T.  D.  39039  of 

March  16, 1922,  relating  to  a  chaise  in  classification  of  glass  imported 

in  various  forms  was  to  become  effective  is  hereby  extended  30  days. 

The  instructions  contained  in  the  said  decision  will  therefore  not 

become  effective  until  60  days  after  the  date  thereof. 

(95620.)  Elmer  Dover,  Assistant  Secretary. 


Digitized  by 


Google 


169  [T.  D.  39069 

(T.  D.  39069.) 

Travel  regvlaiions. 

[Circular  No.  127».] 

Tbeasurt  Department, 

Office  of  the  Secretaby, 

Washington,  March  29,  1922. 
To  Officers  and  Employees  of  the   Treasury  Department  and  Others 
Concerned: 
The  following  provisions  of  law  governing  reimbursement  of  travel- 
ing expenses  are  published  for  the  information  of  those  concerned: 

ONLY  ACTUAL  TRAYELINQ   EXPENSES  ALLOWED. 

Provided,  That  hereafter  only  actual  traveling  expenses  shall  be  allowed  to  any 
person  holding  employment  or  appointment  under  the  United  States,  except  marshals, 
district  attQmeys,  and  clerks  of  the  courts  of  the  United  States  and  their  deputies; 
and  all  allowances  for  mileages  and  transportation  in  excess  of  the  amount  actually 
paid,  except  as  above  excepted,  are  hereby  declared  illegal;  and  no  credit  shall  be 
allowed  to  any  of  the  disburfling  officers  of  the  United  States  for  payment  or  allowances 
m  violation  of  this  provision.    (Act  Mar.  3, 1875,  18  Stat.  452.) 

ACTXTAL  EXPENSES  FOR  SUBSISTENCE  LDCITBD  TO  tfi  PER  DAT.  ' 

On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless  otherwise  expressly 
provided  by  law,  no  officer  or  employee  of  the  United  States  shall  be  allowed  or  paid 
any  sum  in  excess  of  expenses  actually  incurred  for  subsistence  while  traveling  on 
duty  outside  of  the  District  of  Columbia  and  away  from  his  designated  poet  of  duty, 
nor  any  sum  for  such  expenses  actually  incurred  in  excess  of  $5  per  day;  nor  shall  any 
allowance  or  reimbursement  for  subsistence  be  paid  tp  any  officer  or  employee  in  any 
branch  of  the  public  service  of  the  United  States  in  the  District  of  Columbia  unless 
absent  from  his  designated  poet  of  duty  outside  of  the  District  of  Columbia,  and  then 
only  for  the  period  of  time  actually  engaged  in  the  discharge  of  official  duties.  (Act 
Apr.  6,  1914,  38  Stat.  318.) 

PER  DIEM  IN  LIEU  OF  SUBSISTENCE  MAT  BE  AUTHORIZED. 

That  the  heads  of  executive  departments  and  other  Government  establishments 
are  authorized  to  prescribe  per  diem  rates  of  allowance  not  exceeding  $4  in  lieu  of 
subsistence  to  persons  engaged  in  field  work  or  traveting  on  official  business  outside 
of  the  District  of  Columbia  and  away  from  their  designated  posts  of  duty  when  not 
otherwise  fixed  by  law.-  (Sec.  13,  act  Aug.  1,  1914,  38  Stat.  680.) 

Travel  Regulations. 

The  following  regulations  governing  travel  under  this  department 
are  promulgated,  effective  on  and  after  April  15,  1922.  The  field 
force  of  the  Bureau  of  Internal  Revenue  is  specifically  excepted  from 
these  regulations. 

ORDERS   FOR  TRAVELING. 

(l)  Unless  otherwise  provided  by  law  or  special  authorization,  aU 
orders  for  travel  to  be  performed  in  the  transaction  of  the  public 

>  This  edition  lapwaedes  the  last  edition  of  December  4, 1918. 
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business  of  the  Treasury  Department  shall  be  signed  by  the  Secre- 
tary, the  Undersecretary,  or  an  Assistant  Secretary. 

ONLY   NECESSARY   EXPENSES  ALLOWABLE. 

(2)  Persons  traveling' upon  official  business  of  this  department  are 
required  to  exercise  the  same  care  in  incurring  expenses  as  a  prudent 
person  would  exercise  if  traveling  on  personal  business.  They  will 
be  allowed  then*  actual  and  necessary  traveling  expenses,  usual  and 
essential  to  the  ordinary  comfort  of  travelers,  not  exceeding  the 
amounts  specified  in  paragraphs  3  to  19,  inclusive,  of  this  circular, 
except  where  mileage  or  per  diem  in  lieu  of  subsistence  has  been 
authorized. 

TRANSPORTATION   EXPENSES. 

(3)  Fares. — ^Actual  fares  on  railroads,  steamboats,  and  other  con- 
veyances by  the  shortest  practicable  route  (see  par.  24) ;  street  car, 
onmibus,  transfer  coach;  cab  or  hack  hire  to  and  from  post  of  duty, 
railway  stations,  wharves,  and  hotels  when  use  of  street  car  is  not 
practicable  and  statement  is  made  in  the  account  showing  the  neces- 
sity for  the  use;  the  hire  of  special  transportation  where  there  are  no 
regular  means  of  conveyance  (see  par.  25) ;  sleeping-car  fare  for  one 
double  berth  for  each  person  (see  par.  26) ,  or  a  full  section  or  other 
accommodations  when  specially  authorized;  or  customary  stateroom 
accommodations  on  steamboats  or  other  vessels  (see  par.  27);  or 
one  seat  in  a  parlor  or  chair  car. 

(4)  Baggage, — Transfer  of  baggage  between  post  of  duty  or  hotel 
and  railway  station  or  wharf. 

(5)  Extra  baggage. — Charges  for  '* extra  baggage*'  will  be  allowed 
when  the  extra  weight  arises  from  transporting  public  property  or 
private  property  to  be  used  for  public  purposes.  Such  charges 
must  be  fully  explained.  Receipt  showing  weight  and  rate  of  such 
baggage  should  be  furnished. 

(6)  Fees  to  baggagemeuj  etc, — Fees  to  baggagemen  and  to  porters  on 
arrival  at  and  departure  from  hotels,  depots,  and  wharves  or  landings, 
not  exceeding  25  cents;  checking  baggage  at  hotels  or  station  parcel 
rooms,  not  exceeding  10  cents  for  each  piece,  number  of  pieces 
checked  to  be  shown  in  each  case. 

(7)  Fees  to  porters, — Fees  to  porters  on  sleeping  cars  and  parlor 
or  chair  cars,  amount  actually  paid,  subject  to  a  limitation  of  25 
cents  for  each  night  of  travel  or  for  each  trip  of  24  hours  or  less. 

(8)  Fees  to  stewards  and  others  on  steamers, — Customary  fees  to 
stewards  and  others  on  steamers  as  follows:  For  an  ocean  trip  of  10 
days  or  less,  not  exceeding  $10;  for  an  ocean  trip  of  mpre  than  10 
days'  duration,  not  exceeding  $1  per  day;  on  coastwise  steamers,  not 
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•exceeding  50  cents  per  day;  rent  of  steamer  chair,  not  exceeding  $2. 
Fees  to  dining-room  stewards  and  waiters  must  be  included  as  a  part 
of  the  maximum  daily  allowance  for  subsistence.  Fees  to  porters  and 
-cabin  or  deck  stewards  on  such  vessels  will  be  allowable  as  expenses 
-of  transportation. 

(9)  Own  conveyance. — Charges  for  use  of  own  conveyance  will  not 
"be  allowed  as  travel  expense  in  the  accounts  of  any  officer  or  employee. 
-Charges  for  such  necessary  incidental  expenses  incurred  in  connec- 
tion with  use  of  own  conveyance  as  are  readily  ascertainable — as  for 
gasoline,  oil,  or  horse  feed  used  on  trip  in  the  vicinity  in  which  sta- 
tioned— ^will  be  allowed,  but  only  to  the  extent  of  the  actual  cost 
thereof.    A  commuted  rate  charge  will  not  be  allowed  in  any  case. 

SUBSISTENCE   EXPENSES. 

(10)  Subsistence. — ^This  includes  all  expenses  for  lodging,  meals, 
baths,  laimdry,  pressing  clothes,  fees  to  waiters,  fees  to  maids,  fees  to 
l)ell  boys,  and  transportation  charges  incident  to  procuring  subsis- 
tence. The  law  limits  the  total  reimbursement  for  subsistence  to  $5  in 
-any  one  day. 

(11)  The  account  must  be  so  stated  that  the  expenses  incident  to 
each  day  may  be  identified.  The  amount  expended  for  each  item  im- 
•der  the  head  of  subsistence  must  be  stated  separately.  Where  meals 
are  paid  for  separately  the  amount  paid  for  each  should  be  stated. 
Expense  of  laimdering  and  pressing  clothes  may  be  prorated  for  the 
wunber  of  days  which  it  covers;  but  the  days  covered  shall  be  spe- 
cifically stated. 

(12)  For  the  purpose  of  computing  actual  expenses  of  subsistence 
or  per  diem  in  lieu  of  subsistence  the  day  will  be  considered  as  running 
from  midnight  to  midnight.  A  charge  for  room  or  lodging  will  be 
oonsidered  as  an  expense  of  the  day  in  which  the  night  for  which  the 
room  or  lodging  was  procured  began. 

(13)  Per  diem  in  lieu  of  subsistence. — Under  the  provisions  of  the 
act  of  August  1,  1914,  above  quoted,  a  per  diem  in  lieu  of  subsistence 
oan  only  be  fixed  by  the  Secretary,  the  Undersecretary,  or  an  As- 
sistant Secretary.  Such  per  diem  must  be  fixed  in  advance  of  the 
travel,  either  by  general  orders  applying  to  particular  classes  or  by 
special  orders  in  individual  cases.  A  per  diem  in  lieu  of  subsistence 
•covers  all  the  items  of  expense  enumerated  in  paragraph  10.  Trans- 
portation charges  between  an  employee's  habitation  and  post  of  duty, 
in  obtaining  meals  or  lodging,  are  not  allowed  where  a  per  diem  in 
lieu  of  subsistence  is  granted. 

(14)  In  case  absence  from  official  station  involves  part  of  a  day  the 
per  diem  for  that  day  shall  be  as  follows : 

(a)  No  per  diem  will  be  allowed  when  such  absence  is  for  three 
iioiirs  or  less. 
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(b)  A  per  diem  of  $2  will  be  allowed  when  such  absence  is  for  more 
than  three  and  not  more  than  six  hours. 

(c)  A  per  diem  of  $3  will  be  allowed  when  such  absence  is  for  more 
than  six  hours  and  not  more  than  12  hours. 

(d)  A  per  diem  of  S4  will  be  allowed  when  the  absence  is  for  more 
than  12  hours. 

(e)  The  calendar  day  will  be  the  unit. 

INCIDENTAL   EXPENSES. 

(15)  Telegrams. — Telegrams  sent  or  received  on  official  business 
where  paid  for  must  be  at  Government  rates,  and  copies  of  telegrams 
must  be  furnished,  unless  of  a  confidential  nature,  in  which  case  the 
points  between  which  sent  and  number  of  words  must  be  stated.  All 
telegrams,  except  those  of  a  nature  sufficiently  urgent  to  demand 
immediate  attention,  should  be  filed  for  transmission  as  night  mes- 
sages at  night  rates. 

(16)  Telephones, — Chaises  for  telephone  service  on  official  busi- 
ness will  be  allowed  provided  that  if  long  distance  a  statement  is 
furnished  of  places  to  and  from  which  service  was  rendered  and  the 
time  occupied. 

(17)  Tax  on  telegraph  or  telephone  messa^ges. — Expenses  incurred 
by  officers  and  employees  of  the  United  States  incident  to  the  sending 
of  telegraph,  telephone,  or  radio  messages  on  official  business  are 
exempt  from  the  internal-revenue  tax.  In  case  of  a  telegraph  or 
radio  message,  the  officer  or  employee  signing  such  message  should 
certify  thereon  that  it  is  on  account  of  official  business  and  not  sent 
for  private  purposes. 

(18)  Reports. — When  properly  authorized,  expenses  for  steno- 
graphic and  typewriting  services  in  connection  with  the  preparation 
of  reports  or  correspondence  (but  not  for  the  preparation  of  vouchers) 
will  be  allowed,  when  incurred  and  paid  away  from  post  of  duty  and 
while  traveling  on  official  business  of  the  department. 

(19)  Excess  fares. — ^Maximum  allowances  for  fares  contemplated 
by  this  circular  are  for  first-class  limited  transportation  on  railroads 
and  steamboats.  Charges  for  passenger  transportation  at  excess- 
fare  rates  will  not  be  allowed  unless  the  explanation  regarding  the  use 
of  such  train  satisfies  the  department  that  the  good  of  the  service 
required  that  the  travel  be  performed  in  that  manner.  If  travel  on  an 
excess-fare  train  is  obtained,  the  excess  fare  must  be  paid  by  the  trav- 
eler in  cash,  and  his  voucher  submitted  for  reimbursement,  with 
explanation,  to  the  administrative  office.  « 

OENEBAL  INSTRUCTIONS. 

(20)  VoiuAers, — ^No  account  for  traveling  expenses  will  be  paid  un- 
less rendered  upon  approved  forms,  properly  itemizedi  verified  by 
affidavit,  accompanied  by  necessary  subvouchers,  approved  by  the 
Secretary,  the  Undersecretairy,  or  one  of  the  Assistant  Secretaries,  or 
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other  duly  authorized  official,  and  accompanied  by  a  copy  of  the 
travel  order. 

(21)  Receipts, — Receipts  are  not  required  to  support  chaises  for 
railroad  or  steamboat  fares,  transportation  of  ba^age  between  post 
of  duty,  depots,  wharves,  and  hotels,  fees,  telegrams,  meals  paid  for 
separately,  or  other  similar  expenses. 

For  all  other  expenses  incurred,  such  as  hotel  bills,  laundry,  press- 
ing clothes,  excess  baggage  (weight  to  be  shown),  typewriting  reports, 
and  special  conveyances,  receipts  shall  be  taken  unless  impracticable 
to  do  so,  the  failure  to  be  explained  on  the  travel  voucher.  The 
mere  convenience  of  the  officer  or  agent  of  the  Government  in  the 
matter  of  taking  receipts,  however,  is  not  to  be  considered.  Duplicate 
subvouchers  are  not  permitted. 

(22)  Oath  to  account. — Attention  is  invited  to  section  8  of  the  sun- 
dry rivil  appropriation  act,  approved  August  24,  1912  (37  Stat.  487), 
as  follows: 

Sec.  8.  After  June  thirtieth,  nineteen  hundred  and  twelve,  poBtmaaters,  asBiBtant 
pertmaatera,  coUectorB  of  cufltoma,  collectors  of  internal  revenue,  chief  clerks  of  the 
vuiovs  executive  departments  and  bureaus,  or  clerks  designated  by  them  for  the 
purpose,  the  superintendent,  the  acting  superintendent,  custodian,  and  principal 
clerks  of  the  various  national  parks  and  other  Government  reservations,  superintend- 
ent, acting  superintendents,  and  principal  clerks  of  the  different  Indian  superintend, 
encies  or  Indian  agencies,  and  chiefs  of  field  parties,  are  required,  empowered,  and 
aothorized,  when  requested,  to  administer  oaths,  required  by  law  or  otherwise,  to 
accounts  for  travel  or  other  expenses  against  the  United  States,  with  like  force  and 
effect  as  officers  having  a  seal;  for  such  services  when  so  rendered,  or  when  rendered 
on  demand  after  said  date  by  notaries  public,  who  at  the  time  are  also  salaried  officers 
or  employees  of  the  United  States,  no  charge  shall  be  made;  and  on  and  after  July 
first,  nineteen  hundred  and  twelve,  no  fee  or  money  paid  for  the  services  herein 
deecribed  shall  be  paid  or  reimbursed  by  the  United  States. 

The  law  above  quoted  prohibits  the  payment  for  jurat  to  expense 
vouchers,  and,  if  payment  is  made,  reimbursement  will  not  be  allowed. 

(23)  Itemization  of  vouchers. — ^The  vouchers  shall  be  fully  itemized, 
showing  the  date  each  item  of  expense  was  incurred,  the  day  and  hour 
of  departing  from  and  arriving  at  official  station,  and  the  names  of 
the  places  visited,  with  the  day  and  hour  of  arrival  at  and  departure 
therefrom.  The  memorandum  at  the  bottom  of  the  voucher  showing 
travel  performed  upon  transportation  requests  should  be  correctly 
and  completely  filled  out  when  such  requests  are  used. 

(24)  Delay  in  travel. — Stopping  over  at  any  point,  or  any  deten- 
tion en  route,  or  any  deviation  from  the  shortest  usually  traveled 
route,  not  provided  for  in  the  instructions,  involving  expense  to  the 
United  States,  must  be  satisfactorily  explained.  Per  diem  in  lieu  of 
subsistence  or  actual  expense  for  meals  and  lodging  while  on  sick 
leave  will  not  be  allowed. 

(25)  Special  conveyance. — ^The  necessity  therefor  should  be  shown 
and  the  subvoucher  for  hire  thereof  should  describe  the  kind  of  con- 
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veyance,  as  '*  horse  and  buggy/'  '*  automobile  and  driver,"  etc.,  and 
mention  the  starting  point,  points  visited,  distance  traveled,  and 
dates  included. 

(26)  Sleeping-car  fare. — The  kind  of  berth  actually  obtained,  as 
''upper"  or  *' lower,"  must  be  stated.  Berths  obtained  in  a  tourist 
sleeper  must  be  described  as  such.  When  using  transportation 
requests  for  sleeping-car  accommodations,  the  traveler  must  describe 
on  the  face  thereof  the  kind  of  berth  obtained.     (See ''  Receipts, "  21.) 

(27)  Stateroom  accommodations  on  vessels  will  be  allowed  only 
when  the  fare  for  transportation  does  not  include  berth.  The  name 
of  the  steamboat  or  other  vessel  and  the  number  of  the  stateroom 
must  be  stated  on  the  voucher,  or,  when  a  transportation  request  is 
used,  on  the  face  of  the  request.  Unless  orders  so  state,  expense  of 
travel  on  steamer  instead  of  rail  will  not  be  allowed. 

(28)  Freight  and  express  charges. — ^No  reimbiu'sement  should  be 
claimed  in  a  travel  voucher  for  freight  or  express  charges.  Such 
shipments  should  be  made  on  Government  bills  of  lading  which  the 
consignee  accomplishes  upon  receipt  of  the  goods  and  surrenders  to 
the  agent,  who  will  collect  charges  through  his  general  office  in  the 
usual  manner. 

(29)  Transportation  requests  to  obtain  rail  and  water  transportation 
should  be  used  in  every  instance  where  practicable.  They  should 
not  be  used  for  excess  fares. 

(30)  Refunds. — Under  no  circmnstances  shall  an  employee  attempt 
to  secure  a  refund  from  a  transportation  company  for  the  unused 
portion  of  a  ticket  obtained  in  exchange  for  a  transportation  request; 
the  unused  portion  of  such  ticket  must  be  forwarded  to  the  adminis- 
trative office  with  a  full  explanation  at  the  earliest  practicable  date. 

(31)  Transportation  at  round-trip  or  other  special  rates. — Every 
officer  and  employee  shall  exercise  care  and  judgment  in  the  purchase 
of  transportation.  Effort^  shall  be  made  by  travelers  to  take  advan- 
tage of  reduced  rates  for  round  trips  when  applicable  to  the  travel 
to  be  performed;  or  of  any  special  rates  for  first-class  transportation, 
eflFective  on  the  day  of  purchase.  Whenever  transportation  is  pur- 
chased at  round-trip  or  other  special  rates  the  voucher  must  so 
indicate. 

(32)  Administrative  examination  and  approval  of  vouchers. — ^Ad- 
ministrative officers  are  directed  to  make  a  thorough  examination  of 
each  voucher  before  passing  it  for  payment  and  to  approve  only  such 
items  of  expense  as  are  satisfactorily  shown  to  have  been  necessarily 
incurred  as  well  as  to  be  just  and  reasonable  in  amount. 

(33)  This  circular  supersedes  Department  Circular  No.  127,  dated 
December  4,  1918,  and  all  regulations  in  conffict  herewith  are  hereby 
revoked. 

A.  W.  Mellon, 
Secretary  efthe  Treasury^ 
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(T.  D.  39070.) 

Special   Agency  Service^    United  States    Customs — Investigations  in 
Dominion  of  Canada. 

Treasury  Department,  Ayril  25 ^  1922. 
To  Special  Agents  and  Other  Customs  Officials: 

Effective  May  1,  1922,  customs  investigations  in  the  Dominion  of 
Canada  shall  be  made  by  officers  of  the  Special  Agency  Service  as. 
follows: 

First.  Investigations  in  the  Dominion  of  Canada  east  of  a  line 
drawn  aloi^  the  east  bank  of  the  Richelieu  River  to  its  confluence 
with  the  St.  Lawrence  River  and  thence  along  the  73d  meridian  of 
longitude  shall  be  made  by  officers  attached  to  the  First  Special 
Agency  District. 

Second.  Investigations  in .  the  Dominion  of  Canada  west  of  the 
above  lines  and  east  of  the  77th  meridian  of  longitude  shall  be  made- 
by  officers  attached  to  the  Second  Special  Agency  District. 

Third.  Investigations  in  Canada  west  of  the  77th  meridian  of 
longitude  and  east  of  the  80th  meridian  shall  be  made  by  officers 
attached  to  the  Third  Special  Agency  District. 

Fourth.  Investigations  in  Canada  west  of  the  80th  meridian  of 
longitude  and  east  of  the  85th  meridian  shall  be  made  by  officers 
attached  to  the  Eleventh  Special  Agency  District. 

Fifth.  Investigations  in  Canada  west  of  the  85th  meridian  of 
longitude  and  east  of  the  104th  meridian  shall  be  made  by  officers 
attached  to  the  Thirteenth  Special  Agency  District. 

Sixth.  Investigations  in  the  Dominion  of  Canada  west  of  the  104th 
meridian  of  longitude  shall  be  made  by  officers  attached  to  the 
Fourteenth  Special  Agency  District. 

Necessary  travel  by  officers  of  the  Special  Agency  Districts  specified, 
within  the  respective  areas  described,  will  be  approved  when  made  as 
the  result  of  assignment  or  reference  of  investigations  by  the  depart- 
ment. Otherwise,  travel  in  these  areas  without  previous  department 
authority  will  be  approved  only  when  urgent  necessity  is  shown  and 
a  full  explanation  submitted.  Whenever  practicable,  journeys  in 
Canada  not  made  incident  to  investigations  previously  referred  by  the 
department  must  first  be  approved  by  the  Director,  Special  Agency- 
Service. 

Elmer  Dover,  Assistant  Secretary. 
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(T.  D.  39071.) 
Antidumping  act,  1921 — Finding  hy  the  Secretary  of  the  Treasury, 

The  Secretary  of  the  Treasury  makeB  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  wheat  flour  from  Canada. 

Treasury  Department,  April  22,  1922, 
To  Collectors  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
caUed  the  '' Secretary '0»  s^^i^  Buch  investigation  as  he  deems  necessary,  finds  that  an 
industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  ot  is  prevented  from 
being  established,  by  reason  of  the  importation  into  the  United  States  of  a  daas  or 
kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being  sold 
or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value,  then 
he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together  with  a 
description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such  detail  as 
may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  industry  of  making  wheat 
flour  in  the  United  States  is  being  or  is  likely  to  be  injured  by  reason 
of  the  importation  into  the  United  States  of  wheat  flour  from  Canada 
and  that  such  merchandise  is  sold  or  is  likely  to  be  sold  in  the  United 
States  at  less  than  its  fair  value. 

(106086.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39072— G.  A.  8517.) 
NeckUices  composed  of  real  amber  heads — Jewelry, 

1.  Amber  bead  necklaces  with  clasps,  valued  above  20  cents  per  dozen  pieces, 
are  dutiable  as  jewelry  under  paragraph  356,  act  of  1913. 

2.  The  unsupported  testimony  of  a  single  witness  on  the  part  of  the  importer,  if 
contradicted  by  a  competent  witness  testifying  on  behalf  of  the  Government,  is  not 
sufficient  to  overcome  the  presumption  of  correctness  attaching  to  the  collector's 
action. 

3.  Where  a  witness  has  not  definite  memory  of  an  occuirence,  it  is  proper  for  him 
to  refresh  his  memory  from  memoranda  made  contemporaneously  with  the  event, 
and  testimony  given  under  such  circumstances  is  competent  and  admissible. 

4.  Contradictory  notations  made  by  appraising  officers  on  an  invoice  and  papers 
attached  thereto,  made  and  corrected  prior  to  liquidation  by  the  collector,  are 
insufficient  to  overcome  the  presumption  of  correctness  attaching  to  the  collector's 
action. 

5.  Statements  by  the  appraiser  made  in  a  report  to  the  collector  subsequent  to 
the  date  of  liquidation,  and  therefore  subsequent  to  the  collector's  decision,  are  with- 
out any  probative  weight  as  testimony.  (American  Bead  Go.'s  case,  G.  A.  S469, 
T.  D.  38883;  Jones  on  Evidence,  pocket  edition  issued  May,  1911,  sees.  874,  875, 
881,  pp.  1119,  1120,  and  1127;  American  Bead  Co.  v.  United  States,  7  Ct.  Oust 
Appls.  161;  T.  D.  36465,  dted  and  followed.) 
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United  States  General  Appraisers,  New  York,  April  18,  1922. 

In  tlie  matter  of  protest  942242  of  Ouiaeppe  D'Elift  against  the  assessment  of  duty  by  the  collector  of  nistom 

at  the  port  of  New  York. 

[AfBnned.] 

Strauu  di  Hedge$  (/.  L.  Klingaman  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  {Charles  P.  Lawrence ^  special  attor- 
ney), for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Bbown,  General  Appraisers;  Bbown, 

G.  A.,  concurring). 

Sullivan,  General  Appraiser:  The  merchandise  in  question  was 
assessed  with  duty  as  jewelry  at  60  per  cent  ad  valorem  under  para- 
graph 356,  act  of  1913.  The  protest  claims  it  dutiable  ''under  the 
first  part  of  par.  333  (as  being  loosely  strung  on  thread)  at  only  35 
per  cent  ad  val.,  or  the  last  part  of  said  par.  333  at  only  50%  ad  vaL, 
or  par.  367  (as  manufactures  of  amber)  at  10%  ad  val.,  or  par.  357 
(as  precious  or  semiprecious  stones)  at  20%  ad  val.''  The  last  is  ap- 
parently the  claim  relied  on. 

The  contention  of  the  Government  is  that  the  merchandise  consists 
of  completed  necklaces  composed  of  amber,  valued  over  20  cents  per 
dozen  pieces,  and  the  importer's,  that  it  consists  of  amber  beads, 
strung  loosely  on  thread  for  facility  in  transportation  only,  and  in 
view  of  the  holding  of  the  board  in  the  American  Bead  Co.'s  case, 
G.  A.  8469  (T.  D.  38883)— the  record  in  which  was  admitted  in  evi- 
dence herein — is  dutiable  under  the  provision  for  precious  stones  and 
semiprecious  stones,  cut  but  not  set,  suitable  for  use  in  the  manufac- 
ture of  jewelry  in  paragraph  357. 

On  the  invoice  the  merchandise  is  described  as  ''9,130  grains  agates 
pebbles."  The  testimony  of  the  importer  is  that  this  item  was  real 
amber  on  strings  without  clasps  or  fasteners;  that  they  were  tempo- 
rarily strung  for  facility  of  transportation,  and  are  afterward  restrung. 
On  cross-examination  he  stated  the  clasps  were  imported  with  the 
amber  separately;  that  the  strings  in  question  were  without  clasps. 
He  admitted  he  only  examined  part  of  the  lot,  and  did  not  see  all  the 
merchandise  imported.    He  testified — 

In  order  to  sell  them  we  have  to  restring  them.  *  *  *  They  are  not  properly 
strong,  they  are  not  assorted  right,  the  length  is  not  right.  *  *  *  if  they  would 
oome  complete  we  would  restring  them  anyway  because  they  are  not  properly  strung 
on  the  other  side. 

He  stated  the  clasps  were  on  separate  strings,  and  were  also  of 
amber.  On  cross-examination  he  further  testified  "Sometimes  they 
have  clasps  on;  *  *  *  this  shipment  did  not  have  the  clasps  on; 
the  clasps  were  strung  on  separate  strings." 

Mr.  Kean,  the  United  States  examiner  who  passed  this  merchan- 
dise, stated  there  is  a  notation  in  pencil  on  the  invoice  covering  the 
96370— 22— VOL  41^ — ^12 
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item  in  question.  This  was  evidently  made  by  him  at  the  time  of 
examination.  He  testified  it  refreshed  his  memory  as  to  the  character 
of  the  merchandise;  that  it  was  ''  amber  necklaces,  clasped,  complete 
necklaces."  He  testified  the  necklaces  were  complete  with  clasps, 
''ready  to  be  worn  in  the  condition  as  imported."  He  stated  he  had 
samples  of  this  merchandise  before  him.  He  admitted  that  hb 
recollection  was  not  definite  as  to  the  nature  of  the  merchandise 
other  than  the  notation  he  made  on  the  invoice.  He  testified  "  I  only 
return  amber  necklaces  when  completely  clasped,  when  ready  for 
use  as  jewelry."  He  did  not  return  such  when  they  are  loosely 
strung.  "  When  they  are  loosely  strung  they  are  handled  as  beads, 
or  they  formeriy  were." 

As  to  the  use  of  memoranda  to  refresh  a  witness's  memory,  "Jones 
on  Evidence,"  pocket  edition  issued  May,  1911  (sees.  874,  875,  and 
881.  pp.  1119,  1120,  and  1127)  has  the  following: 

It  is  nnammoiMly  agreed  tliat  •  •  *  under  proper  limitatioiis  witnooscs  may 
resoit  to  meinofaiKU  or  wntiQgs  in  aid  of  memofy.  ***(!)  Where  the  writing  is 
used  only  for  the  purpose  of  aswwting  the  memory  of  the  witness;  (2)  where  the  witness 
reoc^lectB  having  seen  the  writing  before;  and  though  he  has  no  independent  recoUeo 
tion  of  the  facts  mentioned  in  it,  yet  he  rememberB  that,  at  the  time  he  saw  it,  he  knew 
the  contents  to  be  correct.    •    •    « 

It  is  now  well  settfed  that  a  memoimndam  or  writing  may  be  used  by  the  witness, 
not  only  when  he  can  swear  from  actual  recoUectimi,  but,  in  some  cases,  where  the 
witness,  after  refeniog  to  such  writing,  can  swear  to  a  foct,  not  because  he  remembered 
it,  but  because  of  fas  oonidtnu  in  the  correelneu  of  the  tenting.  It  is  neoeonry  in  such 
cases  that  the  witness  should  be  able  to  testify  that  the  entry  or  writing  was  made 
conlemporeiispuriy  with  the  event  and  thai  at  the  time  he  tnev  the  memorandum  to  be 
cofTCct.  It  is  sometimes  said  that  the  witness  is  allowed  to  testify  to  the  matter,  so 
recorded,  because  he  knows  that  he  could  not  have  made  the  entry  unless  the  fact 
had  been  true. 

In  our  opinion,  therefore,  even  had  it  been  objected  to  by  counsel 
for  the  importer  {ss  a  matter  of  fact  it  was  not)  Mr.  Kean's  use  of 
the  pencil  notations  in  question,  made  by  him  personally  on  the 
invoice,  a  part  of  the  record  in  this  case,  was  proper. 

The  protestant*s  brief  calls  attention  to  a  notation  on  the  invoice 
indicating  that  about  two  months  after  the  importation  was  made 
and  the  goods  passed  a  change  in  classification  was  made  by  the 
examiner. 

The  item  on  the  invoice  in  question,  with  notations,  reads  as 
follows:  'R.  C.  S.  103  9130  grains  agates  pebbles  5-25m/in 
41-365.20."  In  the  margin  in  black  ink  is  *-3o^  Par.  333."  In 
lead  pencil  'apparently  the  notation  made  by  Mr.  Kean  and  used 
to  refresh  his  memory^  is  '*  amber  neckl.  clasped.''  In  red  ink  over 
the  item  is  '•  Jewehy,  comm.  so  known,  60r^  356  JFk  RA."  In  the 
right-hand  mai^in  in  lead  pencil  appears  *'See  sheet  .X.  9130 
grms.  •>  90<X).''  In  the  left-hand  margin  is  an  asterisk  roughly 
drawn  in  red  ink.    On  an  extra  sheet  of  yellow  paper  attached  to 
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the  invoice,  marked  ''X"  in  a  circle  in  red  ink,  and  dated  September 
10,  1920,  appears  '^9130''  followed  by  some  partly  illegible  words  in 
red,  stricken  out  by  a  red-ink  line,  which  are  apparently  "grams 
amber  strings"  followed  by  an  illegibility.  Over  this  item,  also 
stricken  out  in  red,  appears  the  red  stamped  notation,  ''Beads  loosely 
strung  for  facility  in  transportation  only  35%  Par.  333."  This 
stamped  notation  is  so  blurred  by  rubbing  and  the  red-ink  erasing 
line  that  deciphering  it  is  largely  guesswork.  Over  this  appears  in 
red,  stamped  very  illegibly,  ''Jewelry,  comm  (whether  "com- 
mercially" or  "commonly"  is  difficult  to  say,  as  the  word  is  blurred 
and  partially  erased;  apparently  by  the  space  occupied  it  is  "com- 
mercially") so  known,  60%,  356."  In  the  left-hand  margin  in  black 
is  the  word  "strgs,"  apparently  meaning  "strings."  Written  in  red 
ink  at  the  right  is  something  that  looks  Uke  "Taxes  11/12/20." 

Written  on  the  back  of  the  "Summary  of  Entered  Value,  Exam- 
ination, and  Appraisement"  is  the  following,  among  other  notations, 
in  red  ink: 

App. 

Please  note  discrepancy  in  return.  Item  *  on  invoice  proper  described  by  you  as 
jewelry  and  returned  @  60%,  whereas  the  same  goods  items  *  on  importer's  memo.^ 
of  addition  to  make  value  is  described  as  beads  loosely  strung  @  35% .    *    *    * 

Dec.  14,  1920.  JRP 

The  importer's  memorandum  referred  to  in  the  last  quoted  notation 
is  apparently  the  yellow  sheet,  dated  September  10,  1920,  marked  in 
red  ink  with  "X"  inclosed  in  a  circle. 

It  is  apparent,  therefore,  that  about  September  10,  1920,  the^ 
item  referred  to  aSi" 9,130  grams  agates  pebbles"  on  the  invoice  and 
as  "9,130  grams  amber  strings"  on  the  yellow  sheet,  or  importer's 
memorandum  of  addition  to  make  value,  being  the  merchandise 
under  protest,  were  respectively  marked  in  red  ink  by  the  examiner 
"Jewelry  comm.  so  known,  60%  356"  and  "Beads  loosely  strung 
for  facility  in  transportation  only,  35%  Par.  333,"  and  that  the 
appraiser's  attention  being  called  to  the  discrepancy  on  December 
14,  1920,  he  subsequently  amended  his  return  on  the  yellow  sheet  by 
striking  out  the  words  "Beads  loosely  strung  for  facihty  in  trans- 
portation only,  35%  Par.  333,"  and  writing  over  them  the  words 
''Jewelry,  comm  (?)  so  known,  60%,  356,"  thereby  making  his 
return  correspond  with  his  return  on  the  invoice.  This  is  evidenced 
by  the  following  notation  in  red  ink  on  the  back  of  the  "Summary  of 
Entered  Value,"  etc.: 

Collector, 

Please  note  amended  return  item  X.    Items  covered  by  (X)  are  in  excess  of  original 
invoice. 

12/17/20.  C.  E.  Victory. 

Approved.    John  K.  Sague, 

Appraiser. 
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(The  items  covered  by  (X)  referred  to  above  are  not  in  question  in 
this  case.) 

By  reason  of  this  apparent  contradiction  in  the  appraiser's  return 
counsel  for  the  importer  states  in  his  brief: 

Under  such  circumstances  the  goods  no  longer  ha%dng  been  before  the  examiner 
when  the  change  was  made,  there  is  absent  the  usual  presumption  of  correctness 
attaching  to  the  collector's  action. 

An  examination  of  the  record  will  fully  answer  the  contention  of 
counsel.  The  collector  did  not  act  on  any  of  the  appraiser's  returns, 
or  on  his  own  judgment,  until  long  after  the  correction  was  made  by 
the  appraiser.  The  entry  was  liquidated  by  the  coUectpr  on  February 
10,  1921;  the  appraisement  and  recommendations  of  the  appraiser 
were  all  made  prior  thereto.  Therefore,  the  presumption  of  correct- 
ness attaching  to  the  collector's  action  is  ample  and  complete.  Occa- 
sionally the  duties  of  the  appraiser  and  collector  are  forgotten.  It  is 
not  the  duty  of  the  appraiser  to  classify  merchandise.  It  is  not  the 
duty  of  the  collector  to  appraise  merchandise. 

Paragraph  M,  Section  III,  of  the  act  of  1913,  provides — 

That  the  appraiser  shall  revise  and  correct  the  reports  of  the  assistant  appraisers  as  he 
may  judge  proper,  and  the  appraiser,  or,  at  ports  where  there  is  no  appraiser,  the  person 
acting  as  such,  shall  report  to  the  collector  his  decision  as  to  the  value  of  the  merchan- 
dise appraised. 

In  the  case  at  bar  the  appraiser  revised  and  corrected  the  returns 
and  reports  of  the  assistant  appraisers.  He  reported  to  the  collector 
his  decision.  Whether  there  was  a  correction  of  a  former  decision  or 
not  is  inmiaterial.  At  the  time  the  collector  liquidated  the  entry  he 
had  before  him  the  full  and  complete  acts  of  the  appraiser. 

Turning  to  the  next  paragraph  (N)  we  find: 

That  the  decudon  of  the  collector  as  to  the  rate  and  amount  of  duties  (ihaigeable  upon 
imported  merchandise  *  *  *  shall  be  final  and  conclusive  against  all  persons 
interested  therein,    *    *    *. 

This  paragraph  indicates  the  duty  of  the  collector.  He  classified 
the  merchandise  when  the  entry  was  liquidated.  Therefore,  the 
presumption  of  correctness  attaching  to  the  collector's  action  has  not 
been  impeached  by  any  act  of  the  appraiser. 

In  its  decision  in  American  Bead  Co.  v.  United  States  (7  Ct.  Cust. 
Appls.  161;  T.  D.  36465),  referring  to  the  powers  and  duties  of  the 
collector  and  the  effect  of  reports  of  the  appraiser,  the  court  states: 

Wherefore,  it  is  apparent  that  at  the  time  of  the  decision  of  the  collector  there  was 
no  classification  or  attempted  classification,  advisory  or  otherwise,  before  him  by  the 
appraiser  that  this  merchandise  was  commercially  and  not  commonly  )mown  as 
jewelry.  A  literal  examination  of  the  letters  of  transmittal  and  reports  submitted 
without  reference  to  the  invoices  shows  this  to  be  true.  There  was  an  advisory  classi- 
fication that  they  were  '*  jewebry,"  which  included  both  that  commonly  or  commer- 
cially so  known.    The  collector  reported  to  the  board  long  after  his  decision  had  been 
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made,  under  the  r^gulationa  requiring  him  to  give  the  ''reason  "  for  his  decision,  article 
1074,  supra,  that  tiie  merchandise  was  assessed  with  duty  in  accordimce  with  the 
advisory  classification  returned  by  the  appraiser  ''on  the  invoice,"  and  more  particu- 
larly describedin  the  special  report  herewith.  The  collector  acted  upon  the  advisory 
classification  upon  the  invoice  and  not  upon  the  answer  to  the  protest  made  long  after 
his  dedsion.  He  stated  that  the  goods  were  more  particularly  "described"  in  the 
special  report  of  the  appraiser,  but  that  description  is  not  had  by.  that  part  of  his  report 
stating  that  they  were  "coounerciaUy  known  as  jewelry,"  but  by  that  part  thereof 
relating  to  their  physical  characteristics,  to  wit,  "naeklacee  or  neck  chains  composed 
in  chief  value  of  beads,  valued  over  20  cents  per  dozen  pieces."  If  we  ask  to  describe 
an  article  of  personal  adornment,  we  are  afforded  no  light  by  a  statement  that  it  is  com- 
monly or  commercially  known  as  jewelry,  but  we^e  enlightened  by  the  reply  that  it 
consists  of  "necklacee  or  neck  chains  composed  in  chief  value  of  beads,  valued  over 
20  cents  per  dozen  pieces." 

With  reference  to  the  merchandise  under  consideration  as  to 
whether  or  not  it  is  jewelry,  as  the  appraiser  reported,  we  have  the 
testimony  of  the  examiner  that  the  merchandise  is  completed  neck- 
laces ready  for  use  in  the  form  in  which  imported;  that  he  made 
notations  on  the  invoice  at  the  time  of  its  examination,  and  is  satisfied 
with  their  correctness.  Under  such  state  of  facts  the  presumption, 
as  well  as  the  fact,  of  proper  classification  has  not  been  overcome. 

In  our  recent  decision  in  the  American  Bead  case,  G.  A.  8469, 
supra,  the  record  in  which  was  received  in  evidence  herein,  we  held 
that  completed  necklaces  with  clasps  composed  of  real  amber  and 
valued  above  20  cents  per  dozen  pieces  are  properly  dutiable  as 
jewelry  under  paragraph  356.  The  same  is  true  of  the  merchandise 
under  consideration.  YRiether  it  is  commonly  or  commercially  so 
known,  as  stated  by  the  appraiser,  may  or  may  not  have  value.  If 
it  is  jewelry  we  have  a  right  to  assume  that  it  is  commonly  so 
known;  whether  conunercially  so  known  or  not  is  a  question  of  fact 
to  be  established.  The  statement  of  the  appraiser  that  the  mer- 
chandise is  commonly  known  as  jewelry  has  not  been  shown  to  be 
erroneous,  nor  have  the  importers  established  their  contention  that 
the  merchandise  consists  of  amber  beads  temporarily  strung  for 
facility  in  transportation  only,  and  therefore  dutiable  as  semiprecious 
stones,  cut  but  not  set,  suitable  for  use  in  the  manufacture  of  jewelry. 

The  protest  is  overruled. 

Brown,  G.  A. — ^I  concur  in  the  result. 


(T.  D.  39073— G.  A.  8518.) 

Date  cf  exportcUian  UTider  bond. 

The  date  of  exportation  under  a  bond  given  for  the  exportation  of  imported 
merchandise  within  a  definite  period  is  the  date  when  the  merchandise  leaves  the 
United  States,  and  not  the  date  when  it  is  placed  on  board  the  vessel  or  other  com- 
nion  carrier  and  bill  of  lading  issued. 
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United  States  General  Appraisers,  New  York,  April  21,  1922. 

Id  the  matter  of  protest  037114  of  Landeck  &  Merrill  agaliut  the  assessment  of  duty  by  the  collector  of 

customs  at  the  port  of  Seattle. 

[Affirmed.] 

Harry  F.  Landeck  for  the  importer. 

William  W.  Hoppin,  Afisistant  Attorney  General  (Charles  D.  Lawrence,  special  attor- 
ney), for  the  United  States. 

Before  Board  3  (Waits,  Hay,  and  Adamson,  General  Appraisers). 

Hay,  General  Appraiser:  The  only  question  raised  by  this  protest 
is  what  constitutes  the  date  of  exportation  of  merchandise  imported 
under  bond  to  export  the  same.  The  protestant  imported  a  Rolls- 
Royce  automobile  from  Canada  into  this  coimtry  on  the  9th  day  of 
April,  1920,  for  touring  purposes,  and  gave  bond  to  export  the  same 
within  six  months.  The  facts  as  disclosed  by  the  evidence  are  that 
the  importer  placed  the  automobile  on  board  the  steamship  Lisbon 
Maru  at  the  port  of  New  York,  and  took  a  bill  of  lading  therefor  on 
the  7th  day  of  October,  1920,  but  the  steamship  in  question  did  not 
sail  from  New  York  until  the  20th  day  of  October,  1920.  The  auto- 
mobile was  therefore  placed  on  board  the  steamship  and  bill  of 
lading  received  therefor  within  the  six  months'  period  of  the  bond, 
but  it  did  not  leave  the  United  States  until  some  days  after  the 
expiration  of  the  period  of  the  bond  for  exportation. 

Our  attention  has  not  been  called  to  any  case  in  which  this  exact 
question  has  been  decided.  In  so  far  as  we  are  advised  it  has  not 
ieretofore  arisen.  The  question,  however,  of  the  date  of  exportation 
of  merchandise  from  a  foreign  coimtry  that  is  imported  into  this 
country  was  decided  and  definitely  settled  long  ago  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Irvine  v.  Rediield  (23  How. 
170).  There  it  was  held  that  the  exportation  of  merchandise  from 
a  foreign  port  is  the  time  when  the  ship  actually  departs,  and  not  the 
time  when  merchandise  had  been  placed  aboard  the  same  and  a  bill 
of  lading  given.  This  case  has  been  followed  in  many  decisions  of 
this  board,  and  it  has  been  long  settled  that  in  merchandise  bearing 
ad  valorem  duty  the  date  when  the  value  is  to  be  ascertained  is  the 
date  when  the  merchandise  leaves  the  foreign  country;  that  is  to 
say,  when  the  common  carrier  which  bears  it  from  that  country 
leaves  the  confines  of  that  country.— G.  A.  4400  (T.  D.  20954)  and 
G.  A.  6294  (T.  D.  2.4266).  We  know  of  no  reason  why  the  same  rule 
should  not  apply  in  the  case  of  a  bond  for  exportation.  Such  a  rule 
can  work  no  hardship.  In  the  case  at  bar  the  protestant  could  very 
easily  have  placed  the  car  upon  board  some  ship  that  would  have 
sailed  within  the  period  of  the  bond. 

The  protest  is  overruled. 
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(T.  D.  39074— G.  A.  8519.) 
Shortage. 

1.  The  words  ''make  claim ^'  used  in  article  608  of  the  Customs  Regulations  of 
1915,  as  amended,  touching  shortage  in  unexamined  packages,  mean  ''delivering 
claim  to  collector.''    Mailing  in  time  does  not  cure  failure  to  arrive  in  time. 

2.  Sunday  not  non  dies  in  computing  the  two  days.  Although  second  day  is 
Sunday,  Monday  would  be  the  third  day  and  not  allowed. 

3.  Regulation  is  reasonable.  Affidavits  properly  rejected  by  the  collector  in 
cases  where  notice  not  received  in  two  days  and  also  in  cases  where  all  the  require- 
ments of  regulation  not  complied  with. 

4.  On  trial  before  the  board,  affidavits  rejected  by  collector  and  objected  to  by 
Government  counsel  because  not  admissible  in  de  novo  bearing  of  protest  are 
excluded  from  consideration. 

United  States  General  Appraisers,  New  York,  April  21,  1922. 

In  the  matter  of  protests  039944,  etc.,  of  Geo.  Borgfeldt  &  Co.,  against  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  New  York. 

[Affirmed.] 

Thomas  J.  Doherty  for  the  importers. 

William  W.  Hoppin,  Assistant  Attorney  General  (Marcus  Eigginbotham,  jr.,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Watte,  Hat,  and  Adamsok,  General  Appraisers). 

Adamson,  General  Appraiser:  In  all  these  cases  the  importers 
protest  the  duty  on  certain  merchandise  alleged  to  have  heen  found 
short  in  unexamined  packages. 

The  reports  of  the  inspectors  are  that  all  the  packages  were  landed 
and  delivered  to  the  cartman  in  good  order. 

The  importers  made  out  claims  and  mailed  them  to  the  collector, 
notifying  him  of  the  shortage  discovered,  mailing  them  within  the 
time  prescribed  by  the  regulations,  but  in  protests  939944,  941478, 
and  941985  the  letters  were  not  received  by  the  collector  until  the 
third  day,  in  which  cases  aU  affidavits  were  rejected. 

In  all  cases  the  collector  refused  to  allow  the  shortage  claimed  on 
account  of  failure  to  comply  with  specification  (d)  in  article  608  of 
the  Customs  Regulations,  as  amended,  because  in  some  cases  nothing 
appeared  about  any  claim  on  the  shipper  and  his  reply  thereto, 
while  in  other  cases  there  appeared  to  be  an  absolute  refusal  on  the 
part  of  the  shipper,  alleging  that  all  the  articles  were  shipped. 

The  importers  claim  that  compliance  with  specification  (d)  is  not 
material  in  this  case  and  the  collector  had  no  right  to  reject  the 
evidence  on  that  ground  and  assess  the  duty;  but,  under  the  circum- 
stances of  this  case,  the  board  believes  that  the  collector  was  right  in 
concluding  that  it  was  material.  The  packages  were  intact  and 
discharged  in  good  order.  That  condition  would  have  been  per- 
fectly consistent  with  original  omission  of  articles  from  the  packages 
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before  they  were  securely  closed  up  and  would  have  promptly  dis- 
posed of  the  case  if  there  had  been  an  appUcation  and  a  prompt  reply 
as  to  every  package.  The  positive  refusal  of  the  shipper  in  certain 
cases  emphasizes  the  importance  and  reasonableness  of  the  r^ula- 
tion,  and  establishes  the  fact,  taken  in  connection  with  th,e  certificate 
o{  the  discharging  inspectors,  that  the  missing  i^rticles  were  abstracted 
after  they  were  landed  in  the  United  States.  At  least  the  cc^ector 
had  a  right  to  say  that,  in  view  of  the  circmnstances,  he  was  not 
satisfied  on  the  question. 

The  importer  further  claimS;  in  his  brief,  that  the  requirement  to 
''make  a  claim"  does  not  mean  ''notify''  the  collector,  but  that  if  he 
writes  a  notice  and  signs  it  and  mails  it,  his  claim  is  made,  no  matter 
when,  if  at  all,  it  reached  the  collector.  The  authorities  he  cites  fail 
to  convince  us  of  his  proposition.  We  believe  the  language  "make 
daim  therefor"  means  to  notify  the  collector  of  the  shortage  so  that 
he  will  have  all  the  facts  before  him  imder  which  he  may  act  intelli- 
gently. 

We  have  examined  the  authorities  on  the  subject  of  Sunday  as 
dies  non  and  we  are  unable  to  hold  the  importer  was  entitled  to 
another  day  because  the  second  day  was  Sunday. 

Entertaining  these  views  of  the  questions  presented,  the  board  is 
unable  to  say  that  the  collector  acted  wrongly.  If  we  were  able  to 
say  that,  we  could  end  the  case  right  here  by  sustaining  the  protest, 
and  the  importer  assumes  a  correct. position  in  his  protest  that  the 
affidavits  sent  up  were  proper  and  relevant  to  enable  us  to  determine 
whether  or  not  in  the  first  instance  the  collector  acted  rightfully  or 
wrongfully. 

As  to  the  first  question  presented  in  the  cases,  we  decide,  after 
having  examined  all  the  papers,  that  we  can  not  reverse  the  col- 
lector's action  in  determining  his  action  on  the  papers  before  him. 

The  second  question  presented  is.  Can  we  find  from  the  evidence 
before  us  on  a  de  novo  hearing  of  the  protest  that  there  was  a  non- 
importation because,  notwithstanding  the  fact  that  we  are  imable  to 
reverse  the  collector  in  his  action,  yet  the  importer  had  a  right  in  all 
these  cases  to  bring  original  proof  before  us  and  prove  that  the 
missing  goods  were  not  imported  into  the  United  States,  that  if  they 
disappeared  from  the  package  the  disappearance  occurred  before 
landing  ? 

On  the  trial  of  that  de  novo  issue,  there  was  no  evidence  introduced 
before  us.  No  witness  was  examined.  The  only  evidence  offered 
consisted  of  the  affidavits  before  the  collector  for  the  reasons  assigned 
by  him,  the  importer  insisting  that  they  be  considered  as  evidence 
on  the  trial  of  the  issue  of  nonimportation,  the  Government  objecting 
thereto  on  the  groimd  that  in  the  hearing  of  protests  affidavits  are 
not  admissible  over  objection  of  the  other  side.     We    think    the 
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position  of  the  Grovemment  is  correct  and  we  refuse  to  consider  the 
affidavits  as  evidence  on  the  issue  of  nonimportation  before  us,  ieuid, 
in  the  absence  of  any  other  testimony,  we  overrule  the  protests. 
Exception  allowed  to  importers  on  ruling  of  the  board  excluding 
affidavits  offered  by  importers  from  consideration. 


(T.  D.  39075— G.  A.  8520.) 
SJiortdge, 

1.  One  specified  case  in  a  consignment  of  300  cases,  landed  on  the  dock  but  lost 
before  delivery,  properly  assessed  for  duty. 

2.  Merchandise  when  landed  has  been  imported.  When  imported  the  law  says 
duty  ''shall  be  levied,  collected  and  paid  except  as  otherwise  specially  provided  for 
in  this  Act."  There  is  no  other  provision  specially  providing  for  remission  of  duty 
on  goods  lost  in  Government  custody. 

United  States  General  Appraisers,  New  York,  April  21,  1922. 

In  the  matter  of  protest  941258  of  S.  V.  Nevanas  &  Co.  (Inc.)  af^ainst  the  assessment  of  duty  by  the  oollector 
of  customs  at  the  port  of  New  York.  « 

[Affirmed.] 

Mr$,  H.  I,  Woodruff  ioT  the  importer. 

William  W.  Hoppin,  Assistant  Attorney  General  (Marcus  Higginboiham,  jr.,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Waits,  Hat,  and  Adamson,  General  Appraisers). 

Adamson,  General  Appraiser:  In  this  suit  against  the  Government 
the  importer  seeks  to  recover  the  duty  assessed  and  collected  on  one 
box  of  hatter^s  fur,  No.  1837,  out  of  a  consignment  of  300  boxes. 

It  appears  from  the  record,  there  being  no  other  testimony  intro- . 
duced,  that  the  box  in  question  was  landed  from  the  steamship  but 
was  not  afterwards  found  for  delivery.  The  solitary  question  for 
determination  by  us  is,  Was  it  right  for  the  collector  to  take  duty  on 
a  box  which,  after  having  been  landed  on  the  dock,  was  lost  while  in 
Government  custody  ? 

There  have  been  some  obiter  dicta  by  the  court  and  by  one  of  the 
three  boards,  expressing  the  opinion  that  duty  can  not  be  collected 
on  goods  lost  from  Government  custody,  but  none  of  those  cases 
turned  on  that  question.  The  question  has  never  been  decided  by  any 
•ourt  or  board.  Every  case  in  which  it  was  so  discussed  turned  on 
the  evidence.  Until  some  decision  is  definitely  made,  controlling  the 
action  of  this  board,  this  board  will  continue  to  hold  that  duty 
attaches  to  imported  merchandise  as  soon  as  it  becomes  imported 
merchandise. 

The  existing  tariflF  law  provides,  immediately  after  the  enacting 
clause,  that  '*  except  as  otherwise  specially  provided  for  in  this  act, 
there  shall  be  levied,  collected,  and  paid  upon  all  articles  when  im- 
ported from  any  foreign  coimtry,"  etc. 
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The  well-accepted  construction  of  the  law  is  that  when  mer- 
chandise reaches  our  jurisdiction,  at  least  when  it  is  landed  on  the 
dock  from  the  steamship,  it  has  been  imported.  There  are  one  or 
two  decisions  which  consider  the  rate  of  duty  and  discuss  and  de- 
termine as  to  the  duties  in  which  tariff  act  shall  apply.  Those  are 
cases  which  consider  the  collection  of  duty  on  articles  arriving  about 
the  time  that  one  tariff  act  was  giving  place  to  another,  and  the 
questions  involved  were  not  whether  they  were  subject  to  duty  but 
imder  which  act  they  should  be  taxed. 

There  are  cases  in  which  Congress  has  provided  for  the  remission 
of  duties  after  the  merchandise  had  arrived  within  our  jurisdiction 
and  after  the  duty  had  attached,  but  in  each  of  those  exceptional 
cases  provided  by  the  act  of  Congress  the  consideration  of  an  appli- 
cation for  remission  of  duty  occurred  after  the  goods  had  reached 
our  jurisdiction  and  the  duty  had  attached. 

For  this  board  to  hold  that  the  duty  should  not  be  collected  on  a 
package  because  it  disappeared  from  Government  custody  after 
landing,  it  would  be  necessary  to  find  some  act  of  Congress  making 
an  exception  to  the  general  law  and  authorizing  us  to  make  such  a 
finding.  As  no  such  exception  exists,  we  are  unable  to  exercise  any 
such  authority.  Under  existing  law  it  would  be  just  as  reasonable 
to  hold  that  the  Government  is  liable  to  the  importer  for  the  value 
of  goods  lost  in  Government  custody  as  to  hold  that  the  Government 
must  lose  the  duty  because  lost  in  Government  custody. 

The  protest  is  overruled. 


(T.  D.  39076.) 

Hardened  oil. 

Bush  &  Co.  (Inc.)  v.  Unttbd  States  (No.  2127). 

1.  Hydrooenated  or  Hardened  Oil. 

An  oil  which  has  been  hardened  by  adding  to  its  hydrogen  content  is  not  a  chemi- 
cal compound,  but  remains  the  oil  it  originally  was. — United  States  v.  Rockhill 
&  Vietor  et  al.  (10  Ct.  Oust.  Appla.  113;  T.  D.  38374). 

2.  Construction,  Paragraphs  5  and  498,  Tariff  Act  of  1913 — ''Chemical    ♦    ♦    ♦ 

Compounds  " — "  Chemically  Compounded.  " 
Soya-bean  oil  which  has  been  hardened  by  adding  to  its  hydrogen  content  by 
means  of  a  chemical  reaction  which  produces  an  oil  having  properties  not  pooocopod 
by  the  original  oil  and  available  for  uses  for  which  the  original  oil  was  unsuitable, 
does  not  become  a  chemical  compound  under  paragraph  5,  tariff  act  of  1913,  but 
is  a  chemically  compounded  oil  within  the  meaning  of  that  expression  in  paragraph 
498. 

3.  EviDBNCB — Presumption  in  Favor  of  Collector — ^Hardened  Sota-Beak  Oil. 

Hardened  soya-bean  oil  was  classiiied  by  the  collector  as  a  chemical  compound 
under  paragraph  5,  tariff  act  of  1913,  and  claimed  by  the  protest  to  be  free  of  duty 
as  an  oil  not  chemically  compounded  such  as  commonly  used  in  soap  making. 
The  Board  of  United  States  General  Appraisers  found  the  oil  entitled  to  entry  free 
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of  duty  as  soya-bean  oil  under  paragraph  561,  but,  in  the  absence  of  such  claim  in 
the  protest,  afifinned,  without  approving,  the  collector's  decision,  and  the  decision 
of  the  board  is  afllrmed. 

United  States  Court  of  Customs  Appeals,  February  8,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  38766  (G.  A.  8448). 
[Affirmed]. 

Comstoek  d-  Washburn  (J.  Stuart  Tompkins  of  counsel)  for  appellant. 
William  W.  Hopping  Assistant  Attorney  General  {Frank  P.  Wilson,  special  attorney , 
of  counsel),  for  the  United  States. 

(Oral  argument  October  27, 1921,  by  Mr.  Washboni  and  Mr.  Hoppin.] 
Befc»*e  De  Vries,  Presiding  Judge,  and  Smith,  Barber,  and  Martin,  Associate 

Judges. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

Hardened  soya-bean  oil  entered  at  Seattle  was  classified  by  the 
collector  of  customs  as  a  chemical  compound  and  assessed  for  duty 
at  15  per  cent  ad  valorem  under  paragraph  5  of  the  tariff  act  of  1913, 
which  paragraph  reads  as  foUows: 

5.  Alkalies,  alkaloids,  and  all  chemical  and  medicinal  compounds,  preparations, 
mixtures  and  salts,  and  combinations  thereof  not  specially  provided  for  in  this  sec- 
tion, 15  per  centum  ad  valorem. 

The  importer  protested  that  the  importation  was  not  a  chemical 
compound,  but  that  it  was  an  oil  commonly  used  in  soap  making 
and    "not    chemically    compounded."    The    protestant    therefore 
claimed  that  the  merchandise  was  free  of  duty  under  paragraph  498,  . 
which  reads  as  follows: 

FREE   UST. 

49S.  Grease,  fats,  vegetable  tallow,  and  oils  (excepting  fish  oils),  not  chemically 
compounded,  such  as  are  commonly  used  in  soap  making  or  in  wire  drawing,  for 
BtuflBng  or  dressing  leather,  not  specially  provided  for  in  this  section. 

The  Board  of  General  Appraisers  found  that  the  merchandise  was 
not  a  chemical  compound  and  that  it  was  not  chemically  compounded. 
It  was  further  held  that  the  importation  was  more  specifically  pro- 
vided for  by  paragraph  561  of  the  free  list  as  soya-bean  oil  than  by 
paragraph  498  as  an  oil  not  chemically  compounded  commonly  used 
in  soap  making,  and  that  therefore  the  oil  was  free  of  duty  under  the 
former  and  not  under  the  latter  paragraph. 

On  the  ground  that  the  importer  had  failed  to  claim  free  entry 
under  paragraph  561,  which  provided  for  soya-bean  oil  by  name,  the 
board  overruled  the  protests  without  approving  the  action  of  the  col- 
lector, and  the  importer  appealed. 

The  evidence  in  the  case  established  without  contradiction  that  the 
oil  in  controversy  was  soya-bean  oil  chemically  modified  while  heated 
and  under  pressure  by  the  addition  of  two  or  more  atoms  of  hydrogen 
induced  by  the  presence  of  nickel.  By  the  catalytic  action  of  the 
nickel  a  part  of  the  oleic  acid  component  of  the  oil  gained  for  each  of 
its  atonofl  two  atoms  of  hydrogen  and  was  converted  into  stearic  acid. 
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The  chemical  change  thus  accompliiAed  added  to  th$  oil  a  quiM^tity 
of  stearic  acid  not  found  in  the  original  oil  and  thereby  caused  the  oil 
to  harden  or  become  solid  at  a  temperature  lower  than  would  other- 
wise have  been  the  case,  but  it  did  not  convert  the  oil  into  a  substance 
which  was  not  an  oil  or  fat.  From  that  it  follows  that  the  hydro- 
genation  of  the  oil  did  not  result  in  a  chemical  compound  and  the 
finding  of  the  board  to  that  effect  must  therefore  be  sustained. — 
Unite4  States  v.  Rockhill  &  Victor  et  al.  (10  Ct.  Oust.  Appls.  113, 115, 
116;  T.  D.  38374).  Whether  the  chemical  treatment  to  which  the 
soya-bean  oil  was  subjected  produced  a  ''chemically  compounded 
oiF'  is  another  question  and  one  which  must  be  determined  by  the 
evidence  and  the  meaning  of  the  expression  ''chemically  com- 
pounded.'' 

I.  F.  Lucks,  a  witness  for  the  importer,  defined  a  chemically  com- 
pounded oil  or  fat  "  as  an  oil  into  which  either  a  chemically  element 
or  a  chemical  compound  was  introduced  that  was  not  found  in  oils 
in  nature,  by  the  introduction  of  which  it  changes  the  properties  of 
the  oil  so  that  it  has  different  properties  from  the  natural  oils." 
When  asked  to  give  an  illustration  of  what  he  regarded  as  a  com- 
pounded oil,  he  said,  "I  would  [so]  regard  a  boiled  oil  to  which 
manganese  or  lead  or  ether  compounds  had  been  added  and  combined 
with  oil.  Such  an  oil  does  not  occur  in  nature.  There  are  no  oils 
that  contain  lead.  It  changes  the  properties  of  that  oU,  It  makes  it 
a  very  quick  drying  oil,  I  would  [so]  regard  a  sulphurated  oil  to  which 
sulphuric  acid  has  been  added  and  with  which  it  has  been  combined. 
You  might  regard  soap  as  a  chemically  compounded  oil.  An  alkali 
has  been  added  to  an  oil,  and  the  character  of  the  oil  has  been 
changed."  (Italics  are  ours.)  He  admitted  that  the  hydrogenation 
of  the  oil  caused  a  chemical  reaction  and  chemically  produced  a  * 
different  product. 

Harrold  Failes,  another  witness  for  the  importer,  defined  a  chem- 
ically compounded  oil  "as  one  to  which  some  chemical  had  been  added 
^iiat  did  not  occur  in  the  natural  oil,  fat,  or  grease,  which  increases 
the  complexity  of  the  oil,  fat,  or  grease  to  which  it  is  added."  He 
stated  that  the  oils  treated  with  sulphuric  acid,  sulphur,  bromine, 
and  iodine  were  examples  of  chemically  compounded  oils.  He  ad- 
mitted thai,  sulphur  vxis  a  natural  element  of  mineral  oils,  that  iodine 
uxis  natural  to  cod-liver  oU,  and  that  sulphur  entered  into  vulcanized 
oUs  **in  a  manner  analogous  to  the  introduction  of  hydrogen" 

The  defimtion  of  chemically  compounded  oils  given  by  these 
witnesses  is  warranted  by  no  authority  which  we  can  find  and  none 
was  cited  in  the  briefs  or  by  either  of  the  witnesses.  Carefully 
analyzed,  that  defimtion  simply  means  that  a  new  product,  pro- 
duced from  an  oil  by  the  chemical  action  of  a  reagent  not  natural 
to  the  original  oil,  which  new  product  is  thereby  endowed  with  proper- 
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ties  and  uses  not  characteristic  of  the  original  oil,  is  a  chemically 
compounded  oil,  whereas  the  introduction  of  a  chemical  agent 
natural  to  the  oil  and  producing  identically  the  same  chemical 
effects  is  not  a  chemically  compounded  oil.  We  are  quite  convinced 
that  Congress,  far  from  contemplating  any  such  distinction  as 
that,  was  more  conoemed  with  the  chemical  effect  produced  on  the 
original  oil  than  it  was  with  the  reagent  employed. 

In  our  opinion  it  was  not  the  legislative  intent  to  discriminate 
against  oils  chemically  changed  by  sulphuric  acid,  lead,  or  other 
foreign  agencies  into  new  products  with  new  properties  and  limited 
or  new  uses,  and  to  favor  oils  produced  by  adding  hydrogen  with  a 
consequent  chemical  reaction  attaining  the  same  end  as  that  achieved 
by  the  foreign  agencies.  To  hold  otherwise  would  result  not  only 
in  an  arbitrary  concession  to  hydrogenated  oils,  but  in  classifying 
as  dutiable  oik  containing  sulphur  or  iodine  and  chemically  treated 
with  sulphur  or  iodine  and  in  admitting  to  free  entry  oils  not  con- 
taining those  elements,  although  chemically  changed  by  them  as 
reagents — an  outcome  justified  by  none  of  the  ordinary  rules  of 
tariff  making  of  which  we  are  aware. 

We  find,  first,  that  the  introduction  of  additional  hydrdgen  into 
the  soya-bean  oil  in  question  produced  a  chemical  reaction,  which 
converted  paFt  of  the  oleic  acid  into  stearic  acid,  and  added  to 
the  material  so  chemically  treated  a  larger  quantity  of  stearic  acid 
than  that  which  it  originally  contained;  second,  that  the  stearic 
acid  so  developed  by  hydrogenating  the  soya-bean  oil  caused  the 
oil  to  harden  or  become  solid  and  thereby  fitted  it  for  the  manu- 
facture of  hard  soap,  a  use,  according  to  the  testimony,  for  which 
it  would  not  have  been  available  in  its  liquid  form;  third,  that  oils 
,8o  chemically  treated  as  to  result  in  a  chemical  reaction  ^hich  pro- 
duces an  oil  having  properties  not  possessed  by  the  original  oil,  and 
available  for  uses  for  which  the  original  oil  was  unsuitable,  are 
"chemically  compounded  oils"  within  the  meaning  of  that  term 
as  used  in  paragraph  498  of  the  tariff  act;  fourth,  that  an  oil  which 
is  not  so  chemically  treated  as  to  convert  it  into  a  substance  which 
is  not  an  oil  or  fat  is  not  a  chemical  compound;  and  fifth,  that  the 
importation  is  a  chemically  compounded  oil. 

The  decision  of  the  board  overruling  the  protest  without  approv- 
ing the  action  of  the  collector  is  therefore  affirmed. 


(T.  D.  39077.) 

Incense  and  burners — Entireties. 

Dow  Co.  v.  United  States  (No.  2134). 

I.  Entisbtibs,  Incense  and  Burners. 

Statuettes  of  the  Buddha  and  stickB  of  incense  were  imported  together.    The 
stetoettes  may  be  used  to  bum  the  incense  sticks  or  incense  in  other  forms  or  may 
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be  used  simply  as  ornaments,  while  the  incense  sticks  may  be  used  without  the 
statuettes.    The  two  classes  of  merchandise  are  not  entireties  because  imported 
together  and  adapted  to  be  used  together. 
2.  Con8tbuction,Pabagraph78,Taripp  Act  OP  1913— "Common    *    ♦    *    Earth- 
enware." 
The  word ' '  common  "  as  applied  to  earthenware  in  paragraph  78,  tariff  act  of  1913^ 
does  not  refer  to  the  material  but  to  the  object  made  of  it.    It  means  usual,  frequent, 
or  regular,  rather  than  commonplace,  hackneyed,  vulgar,  or  low.    So,  earthenware 
figures  of  Buddha  with  similar  trays  to  be  used  as  bases  for  them,  being  not  com- 
mon or  usual  things  in  this  country,  are  not  classifiable  under  the  paragraph  as 
common  earthenware  articles,  notwithstanding  that  they  are  not  commonplace, 
hackneyed,  coarse,  vulgar,  or  low.    Their  classification  by  the  Board  of  United 
States  General  Appraisers  as  decorated  earthenware  under  paragraph  79  is  approved. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44413. 

[Modified.] 

Comstock  ik  Washburn  (J.  Stuart  Tompkins  of  counsel)  for  appellants. 
William  W.  Hoppin,  Assistant  Attorney  General  {0.  F.  Lamb  and  Samuel  Isenschmid, 
special  attorneys,  of  counsel),  for  the  United  States. 

[Oral  argument  February  24, 1922,  by  Mr.  Tompkiiu  and  Mr.  Isenschmid.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decisdon  by  agreement  of  counsel. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

Hollow,  ornamented  earthenware  figures  of  Buddha,  each  figure 
accompanied  by  a  package  of  100  sticks  of  incense  and  a  small  earthen- 
ware tray,  which  serves  as  a  base  for  the  Buddha,  were  classified  by 
the  collector  of  customs  at  the  port  of  Seattle  as  entireties  and  were 
assessed  for  duty  at  40  per  cent  ad  valorem  as  decorated  earthenware 
under  the  provisions  of  paragraph  79  of  the  tariff  act  of  1913,  which, 
said  paragf aph  in  so  far  as  pertinent  reads  as  follows : 


79.  Earthenware  *  *  *  including  *  *  *  ornaments,  toys,  charms, 
statues,  statuettes,  *  *  *  and  all  other  articles  composed  wholly  or  in  chief  value 
of  such  ware;  if  plain  white,  plain  yellow,  plain  brown,  plain  red,  or  plain  black, 
*  *  *  painted,  colored,  tinted,  stained,  enameled,  gilded,  printed,  or  ornamented 
or  decorated  in  any  manner,  and  manufactures  in  chief  value  of  such  ware  not  specially 
provided  for  in  this  section,  40  per  centum  ad  valorem. 

The  importer  protested,  first,  that  the  figures  of  Buddha  and  the 
packages  of  incense  sticks  were  not  entireties;  second,  that  the 
incense  was  dutiable  at  15  per  cent  ad  valorem  under  paragraph  385; 
and,  third,  that  the  Buddha  figures  were  dutiable  as  common  earthen- 
ware made  of  natural,  unwashed,  unmixed  clay  under  the  provisions 
of  paragraph  78.  Paragraphs  78  and  385,  in  so  far  as  they  are 
material  to  the  case,  read  as  follows: 

78.  Common  yellow,  brown,  or  gray  earthenware  made  of  natural  unwashed  and 
unmixed  clay;  *  *  *  if  ornamented,  incised,  or  decorated  in  any  manner,  and 
manufactures  wholly  or  in  chief  value  of  such  ware,  not  specially  provided  for  in  thiir 
section,  20  per  centum  ad  valorem    *    *    *.  i 
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385.  That  there  shall  be  levied,  collected,  and  paid  *  ♦  *  on  all  articles 
manuiactured,  in  whole  or  in  part,  not  provided  for  in  this  section,  a  duty  of  15  per 
centum  ad  valorem. 

The  Board  of  General  Appraisers  held  that  the  figures  and  the 
packages  of  incense  were  classifiable  as  entireties  and  dutiable  at 
40  per  cent  ad  valorem  under  paragraph  79  as  painted,  colored,  or 
ornamented  earthenware. 

The  importer  appealed  and  now  contends  that  the  goods  are  not 
classifiable  as  entireties,  but  as  separate  entities,  the  incense  sticks 
as  nonenumerated  manufactures  dutiable  under  paragraph  385,  and 
the  figures  as  common  yellow  or  brown  earthenware  made  of  natural, 
unwashed,  unmixed  clay  dutiable  under  paragraph  78. 

It  appears  from  the  evidence  in  the  case  that  in  75  per  cent  of  the 
sales  to  consumers  the  figures  and  incense  sticks  are  sold  separately. 
An  examination  of  the  saiiiples  establishes  to  our  satisfaction  that 
the  figures  and  incense  sticks  are  separate  and  distinct  entities  and 
that  each  is  not  only  complete  in  itself,  but  not  at  all  necessary  to 
the  use  of  the  other.  The  figure  when  not  burning  incense  serves  the 
purpose  of  an  ornament  or  statuette  and  might  well  be  used  to  bum 
incense  cones  or  grains  of  incense  or  powdered  incense  instead  of 
incense  sticks.  On  the  other  hand,  the  piuTpose  of  the  incense  sticks 
might  just  as  well  be  accomplished  by  burning  them  in  a  saucer  or 
other  receptacle  as  in  a  tray  covered  by  a  hollow  figure  of  Buddha. 

We  must  therefore  hold  that  the  incense  sticks  are  separately 
dutiable  at  15  per  cent  ad  valorem  as  manufactures  not  otherwise 
provided  for. 

We  can  not  however  sustain  the  claim  of  the  importer  that  the 
Buddha  figures  and  trays  are  dutiable  imder  paragraph  78  as  common 
yellow,  brown,  or  gray  earthenware  made  of  natural,  unwashed, 
unmixed  clay.  It  is  not  disputed  that  both  figure  and  tray  are 
entireties  and  are  made  of  a  natural,  imwashed,  unmixed  clay. 
The  clay  is  brown  in  color  as  shown  by  the  samples.  Nevertheless, 
in  the  absence  of  any  evidence  to  the  contrary,  we  must  assume 
that  figures  of  Buddha  set  on  bases,  whether  available  for  the  burn- 
ing of  incense  or  otherwise,  are  in  this  country  neither  usual,  cus- 
tomary, or  ordinary  articles  of  earthenware,  nor  usually,  customarily, 
ordinarily,  or  even  frequently  used,  and  that,  therefore,  such  figures, 
even  if  made  of  the  clay  specified  in  paragraph  78,  are  not  common 
within  the  meaning  of  the  statute.  Indeed  they  are  to  our  people 
rather  novelties  than  common  articles  of  earthenware.  The  pri- 
mary meaning  of  "common"  is — 

1.  Frequent  or  usual;  often  occurring,  met,  or  seen;  not  out  of  the  customary  course; 
not  distinguished  or  separated  from  the  ordinary;  not  exceptional;  regular;  as,  a 
common  event;  the  common  crow  of  North  America. 
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It  also  means — 

3.  Not  excellent  or  distinguished  in  tone  or  quality;  commonplace;  hackneyed;* 
coarse ;  vulger ;  low .    ( See  * '  common  " — Standard  Dictionary) . 

The  figures  and  trays  are  not  commonplace,  hackneyed,  vulgar, 
or  low,  and,  while  they  are  not  excellent  or  very  fine  in  tone  or 
quality,  the  court  can  not  accept  either  excellence  or  distinction 
in  tone  or  quality  as  a  safe  or  certain  standard  for  the  classification 
of  merchandise  in  the  absence  of  any  clear  legislative  expression 
that  such  was  the  piu*pose  of  Congress.  Moreover,  as  Congress 
provided  in  paragraph  78  for  common  earthenware  and  in  express 
terms  required  that  it  should  be  made  of  such  an  inferior  material 
as  natural,  unwashed,  unmixed  clay,  it  is  quite  evident  that  the 
word  "common"  does  not  refer  to  the  material  of  which  the  earthen- 
ware is  made  and  must  be  given  its  primary  and  not  its  tertiary 
meaning. 

But  however  that  may  be,  the  Buddhas,  although  they  may  be 
used  as  incense  burners,  are  after  all  earthenware  figurines,  a  class 
of  statuettes,  and  as  earthenware  statuettes  are  specifically  enum- 
erated in  paragraph  79,  they  can  not  be  properly  classified  as  common 
earthenware  imder  paragraph  78. — Butler  Bros.  v.  United  States 
(9  Ct.  Cust.  Appls.  90;  T.  D.  37947). 

As  to  the  incense  sticks,  the  decision  of  the  Board  of  Oeneral 
Appraisers  is  reversed,  and  as  to  the  figures  of  Buddha  and  their 
bases,  it  is  affirmed. 

(T.  D.  39078.) 

War  tax  on  spirits. 
Bacardi  Corporation  v.  UNrrEO  States  (No.  2139). 

1.  Construction,  Paragraph  600,  War  Revenue  Act  of  February  24, 1919 — War 

Tax  on  Spirtts— Amount  Taxed. 
Paragraph  600  of  the  war  revenue  act  approved  February  24,  1919,  levied  an 
additional  tax  on  distilled  spirits  then  in  bond  and  withdrawn  for  nonbevenige 
purposes.  No  duty  was  imposed  on  the  owner  of  such  distilled  spirits  imported  and ' 
warehoused  prior  to  the  passage  of  the  act  to  request  a  regauge  of  the  spirLtB.  The 
withdrawal  tax  was  based  by  the  law  on  the  amount  in  bond  at  the  time  of  the  law's 
enactment,  and  not  upon  the  amount  imported  and  warehoused.  It  became  the 
collector's  duty  to  secure  a  regauge,  since  he  could  not  reliquidate  without  one. 

2.  Estoppel. 

A  quantity  of  rum  was  imported  and  entered  for  warehouse  on  April  23, 1917.  It 
was  gauged  on  May  29,  1917,  the  ganger's  return  showing  that  the  packages  were 
then  in  a  bad  condition.  A  regauge  made  subsequent  to  the  passage  of  the  war 
revenue  act  of  February  24,  1919,  showed  substantial- loss.  Upon  the  passage  of 
this  act  levying  an  additional  duty  based  upon  the  amount  of  such  spirits  in  bond 
at  the  time  of  the  act's  becoming  law,  it  became  the  duty  of  the  collector  to  ascertain 
such  amount,  and  the  United  States  should  not  be  permitted  to  take  advantage  of 
its  own  n^lect  to  do  so  by  levying  such  additional  duty  based  upon  the  amount 
shown  by  the  original  gauge. 
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United  States  Court  of  Customs  Appeals,  March  31 ,  1922. 
Appea>l  from  Board  of  United  States  General  Appraisers,  Abstract  44476. 
'[Modified.] 

Barnes,  CkUvers  dc  FaZsteeu/ for  appellant. 

Wittiam  W.  Hoppin,  Assistant  Attorney  General  (MarciLs  Higginbotham,  jr.,  special 
:attorney,  of  counsel),  for  the  United  States. 

[Oral  argument  February  17, 1922,  by  Mr.  Halstead  and  Mr.  Hoppin.] 

3efore  Surrn,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Smith,  J«dge,  deliyered  the  opinion  of  the  court: 

Two  hundred  hogsheads  and  200  quarter  hogsheads  of  Bacardi 
rum,  imported  at  the  port  of  New  York,  were  entered  for  warehouse 
on  the  23d  of  April,  1917,  and  gauged  on  May  29,  1917.  The 
:gauger's  return  shows  that  7  of  the  packages  had  broken  staves  or 
lieads  started,  and  that  16  of  them  were  plugged  and  11  stained. 
Duty  was  assessed  at  $2.60  per  proof  gallon,  as  provided  in  para- 
;graph  237  of  the  tariff  act  of  1913,  less  20  per  cent,  as  required  by 
the  treaty  with  Cuba,  from  which  country  the  rum  was  imported. 
The  collector  reports  that  on  such  Uquor  as  remained  in  store  after 
October  3,  1917,  there  was  levied  an  additional  tax  of  $2.10  per 
proof  gallon  to  meet  the  requirements  of  section  300,  act  of  1917. 
According  to  the  report  of  the  surveyor  dated  November  17,  1920, 
15  of  the  hogsheads  were  regauged  between  February  7  and  Feb- 
ruary 20,  1919,  and  65  between  March  4,  1919,  and  June  20,  1919. 

Fifty  hogsheads  and  160  quarter  hogsheads  were  entered  for 
nonbeverage  consumption  on  June  4,  1920,  and  the  collector  levied 
on  the  rum  so  withdrawn  $2.60  per  proof  gallon  under  paragraph 
237  of  the  act  of  1913,  less  20  per  cent,  as  prescribed  by  the  treaty 
^th  Cuba,  and  an  additional  duty  of  $2.20  per  proof  gallon  in  ac- 
^cordance  with  paragraph  600  of  the  act  of  February  24,  1919. 

The  rates  so  assessed  by  the  collector  were  appUed  to  and  collected 
on  the  number  of  gallons  shown  by  the  ganger's  report  made  on  the 
«entry  of  the  goods  for  warehouse,  notwithstanding  the  fact  that  the 
packages  entered  for  withdrawal  on  June  4,  1920,  were  regauged 
l>etween  June  11  and  June  15,  1920,  and  such  regauge  estabUshed 
that  many  of  the  hogsheads  and  quarter  hosgheads  in  warehouse 
had  lost  a  very  considerable  part  of  their  contents.  Indeed,  a 
r^auge  had  within  a  month  of  the  passage  of  the  act  of  February 
24,  1919,  showed  that  35  of  the  hogsheads  not  here  involved  had  lost 
A  substantial  quantity  of  the  rum  originally  entered. 

The  importer  protested  that  only  the  quantity  of  rum  in  the 
hc^sheads  at  the  time  of  the  passage  of  act  of  February  24,  1919, 
^was  subject  to  the  tax  therein  prescribed  and  that  the  exaction  of 
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$2.20  per  proof  gallon  on  rum  not  in  bond  on  February  24,  1919^ 
was  illegal  and  void. 

The  Board  of  General  Appraisers  overruled  the  protest  and  the 
importer  appealed. 

The  Government  contends  first,  that  it  was  the  duty  of  the  importer 
to  request  within  a  reasonable  time  after  the  passage  of  the  act  of 
February  24,  1919,  a  regauge  of  all  spirits  in  bond  after  the  passage 
of  said  act,  and  that  failing  to  make  such  a  request  he  was  bound  by 
the  gauge  made  at  the  time  of  the  entry  of  his  goods;  second,  that  the 
duty  of  $2.60  per  gallon  prescribed  by  the  act  of  1913  and  the  addi- 
tional duty  of  $2.20  per  gallon  imposed  by  the  act  of  February  24, 
1919,  were  properly  assessed  and  collected  on  the  number  of  gallons 
shown  by  the  gauge  of  the  rum  made  at  the  time  it  was  entered  for 
warehouse. 

We  can  not  admit  that  it  was  primarily  the  duty  of  the  importer  to 
request  a  regauge  or  remeasurement  of  the  merchandise  upon  the 
passage  of  the  law  imposing  a  rate  of  duty  different  from  that  in 
effect  at  the  time  of  the  entry  of  the  importation. 

The  act  of  February  24,  1919,  imposed  an  additional  duty  of  $2.20 
per  gallon  on  distilled  spirits  now  in  bond  and  withdrawn  for  non- 
beverage  purposes.  By, the  language  of  the  statute  itself  that  duty 
attached  to  the  quantity  of  spirits  then  in  hond,  and  thereby  accom- 
plished a  change  in  the  rate  of  duty  on  distilled  spirits,  which  change 
in  rate  obliged  the  collector  to  reliquidate  the  entry  as  required  by 
article  630  of  the  Customs  Regulations  of  1915.  The  collector  did 
reUquidate,  but  he  reliquidated  without  any  information  as  to  the 
distilled  spirits  actually  then  in  hand  other  than  the  gauge  made  three 
years  before  on  entry  of  the  goods.  Inasmuch  as  liquidation,  as  well 
as  reliquidation,  means  the  final  computation  and  ascertainment  of 
the  duties  due  on  merchandise,  whidi  computation  or  ascertainment 
is  based  on  official  reports  as  to  the  quantity,  character,  and  value 
thereof  (art.  615),  and  inasmuch  as  the  collector  could  not  possibly 
know  the  niunber  of  gallons  in  bond  when  the  additional  duty  went 
into  eflFect  in  February,  1919,  it  is  very  evident  that  it  was  the  col- 
lector's duty  to  order  a  regauge  of  the  spirits  in  warehouse  on  that 
date. 

Sixty-five  hogsheads  were  regauged  between  March  4  and  June  20, 
1919,  and  showed  a  shortage,  but  the  spirits  which  are  here  the  sub- 
ject of  controversy  were  not  regauged  until  June  15,  1920,  more  than 
15  months  after  the  passage  of  the  act.  Under  the  circumstances  we 
can  not  presiune  that  the  quantity  of  spirits  entered  in  bond  on 
April  23,  1917,  was  the  quantity  in  bond  at  the  time  of  the  passage  of 
the  act  of  February  24,  1919,  especially  as  a  gauge  of  65  hogsheads 
taken  within  two  or  three  months  of  February  24,  1919,  showed  a 
substantial  loss.     If  there  had  been  no  regauge  it  is  possible  that  we 
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would  have  been  bound  to  accept  the  original  gauge,  but  in  saying 
that  we  do  not  mean  to  pass  upon  the  validity  of  a  reliquidation  under 
paragraph  600  without  a  regauge.  In  this  case,  however,  there  was 
an  official  regauge  of  the  spirits  withdrawn  for  consumption  on  June 
4,  1920,  subsequent  to  the  passage  of  section  600,  and  we  must  assume 
that  the  quantity  shown  by  that  gauge  was  the  quantity  in  bond  on 
February  24,  1919,  not  only  because  the  original  gauge  manifestly 
incorrectly  represented  the  quantity  on  hand  on  February  24,  1919, 
but  because  the  Government  should  not  be  permitted  to  take  advan-  t 
tage  of  its  own  delay  in  making  a  regauge  which  it  was  the  duty  of 
the  collector  to  make  on  reliquidation  of  the  entry  in  this  particular 
case. 

We  hold,  first,  that  the  importation  was  subject  to  a  duty  of  $2.60 
per  gallon  on  the  number  of  gallons  shown  By  the  gauge  made  on 
entry  of  the  goods  for  warehouse;  second,  that  the  spirits  were  sub- 
ject to  the  additional  duty  of  $2.20  per  gallon  on  the  number  of  gallons 
officially  reported  on  r^auge  of  the  goods  made  subsequent  to  the 
passage  of  the  act  of  February  24,  1919. 

The  decision  of  the  board  in  so  far  as  it  applies  the  rate  of  $2.60 
per  gallon  to  the  number  of  gallons  shown  by  the  original  gauge  is 
affirmed.  In  so  far  as  the  decision  applies  the  additional  rate  of 
$2.20  per  gallon  to  the  quantity  entered  for  warehouse  and  not  to  the 
quantity  shown  by  the  regauge  made  after  passage  of  the  act  of 
February  24,  1919,  it  is  reversed. 


(T.  D.  39079.) 

Jute  lags,  secondhand —  Waste, 

United  Stated  v.  Chelsea  Bag  &  Burlap  Co.  (No.  2118). 

Construction — Incongruity  to  be  Avoided — Waste  Twilled  Bags. 

It  would  not  be  in  harmony  with  the  general  policy  of  the  tariff  law  to  make  the 
usable  fabric  of  worn-out  sugar  bags  dutiable  at  the  same  rate  as  if  the  fabric  were 
new.  Such  bags,  shown  to  be  suitable  for  patching  cotton  bales,  being  excluded 
from  entry  free  of  duty  under  paragraph  408,  tariff  act  of  1913,  by  reason  of  not  being 
plain  woven,  should  not  be  classified  as  manufactures  of  vegetable  fiber  under  para- 
graph 284  and  so  made  to  bear  the  same  rate  of  duty  as  if  new;  and  the  decision  of  the 
Board  of  United  States  General  Appraisers  classifying  them  as  waste  under  para- 
graph 384  is  affirmed. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44250. 

[Affirmed]. 

William  W.  Hoppin^  Assistant  Attorney  General  {Charles  D,  Lawrena^  special 
attorney,  of  counsel),  for  the  United  States. 
Allan  R,  Brown  for  appellee. 


Digitized  by 


Google 


T.  D.  39079]  196 

(Oral  argument  February  16, 1022,  by  Mr.  Hoppfn  and  Mr.  Brown.) 

Before  Smith,  Barber,  and  Martin,  Aasociate  Judges;  De  Vries,  Presiding  Judge,, 
participating  in  the  decision  by  agreement  of  counsel. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 

When  this  case  was  tried  before  the  Bbard  of  General  Appraisers,, 
the  classification  and  consequent  assessment  of  duty  on  various 
other  bags  and  sacks,  as  well  as  the  bags  involved  in  this  appeal, 
were  under  consideration,  xand  the  protests  relating  thereto  were 
overruled  by  the  board.  From  that  judgment  no  appeal  was  taken 
by  either  party. 

The  particular  protest,  numbered  936,809,  which  is  the  subject  of 
this  appeal,  covered  old,  used,  twilled,  jute  sugar  bags.  They  were 
classified  and  assessed  by  the  collector  under  paragraph  284  of  the 
act  of  1913,  while  the  importer  claimed  classification  under  various 
paragraphs,  amongst  others,  384  of  the  same  act. 

An  amended  appraiser's  return  to  the  collector,  incorporated  in 
the  record,  which  is  reUed  upon  by  both  parties,  and  was  by  the 
board  in  determining  the  case,  shows  the  character  and  condition 
of  the  importation,  and  is  as  follows: 

The  merchandise  subject  of  protest  consists  of  twill  woven  sugar  bags,  with  inter- 
woven colored  stripe,  tied  into  bundles  of  25,  and  in  wet  condition  just  as  shipped 
from  the  refinery. 

Approximately  half  of  the  shipment  consisted  of  damaged  bags  or  those  which 
had  been  purposely  cut  to  destroy  their  identity  as  bags.  In  accordance,  therefore, 
with  decision  of  the  General  Appraisers  rendered  under  date  of  September  24,  1920 
(T.  D.  38506),  we  would  amend  our  report  upon  your  order,  returning  50%  of  the 
shipment  as  waste  n.  s.  p.  f.  dutiable  at  10%,  P.  384,  and  the  balance  at  35%  under 
P.  284,  all  as  entered. 

The  collector,  however,  assessed  all  these  bags  at  35  per  cent 
ad  valorem  under  paragraph  284,  and  in  his  return  to  the  Board  of 
General  Appraisers,  after  referring  to  the  abpve  quoted  return  of 
the  appraiser,  said  that — 

inasmuch  as  the  reliquidation  of  the  entries,  if  made,  following  the  appraiser's  return 
would  not  sustain  the  protest  in  full,  and  the  importers  also  make  a  daim  for  free 
entry  imder  par.  566,  or  par.  408,  or  par.  586,  the  protest  is  forwarded  to  the  board  for 
its  consideration. 

Testimony  was  heard  by  the  board,  and  concerning  the  merchandise 
here  involved  it  found,  in  substance,  that  50  per  cent  of  the  bags  • 
covered  by  the  protest  were  usable  as  bags  and  the  other  50  per  cent 
suitable  for  patching  cotton.  The  board  sustained  the  protest  as  to 
50  per  cent  of  each  entry  covered  by  it,  holding  that  one-half  of  the 
bags  were  classifiable  as  waste  imder  paragraph  384,  overruled  the 
same  as  to  the  remainder,  and  directed  reliquidation  accordingly. 

The  Government  only  appealed,  so  that  the  sole  question  here  is 
whether  the  judgment  of  the  board  directing  classification  of  50  per 
cent  of  these  bags  as  waste  imder  paragraph  384  should  be  sustained. 
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The  {>aragraphs  are  as  follows: 

2S4.  All  woven  articles,  finiahed  or  imfinished,  and  all  manufactures  of  flax,  hemp, 
ramie,  or  other  vegetable  fiber,  or  of  which  these  substances,  or  any  of  them,  is  the 
component  material  of  chief  value,  not  specially  provided  for  in  this  section,  35  per 
centum  ad  valorem. 

384.  Waste,  not  specially  provided  for  in  this  section,  10  per  centum  ad  valorem. 

The  Government  relies  upon  the  case  of  McGettrick  v.  United 
States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38727). 

It  is  important  at  this  point  to  know  exactly  what  was  decided  in 
that  case.  -The  merchandise,  the  classification  of  which  was  there 
under  consideration,  was  found  by  the  board,  and  assumed  by  the 
parties  and  this  court,  to  be  bags  so  worn,  torn,  cut,  or  slashed  as  to 
be  unsuitable  for  reuse  as  bags,  but  which  contained  sufficient  good 
cloth  to  make  it  commercially  practicable  to  use  them,  or  some  of 
the  cloth  of  which  they  were  made,  for  patching  cotton  bales  and  as 
covers  for  barrel  heads.  They  were  referred  to  by  the  board  as 
cotton  patches.  Evidently  some  were  twill  woven  or  coloi-ed  and 
some  were  made  from  plain  woven  fabrics  of  single  jute  yams  not 
colored.  All  were  by  the  board  held  classifiable  as  waste  under  para- 
graph 384.  They  had  been  assessed  by  the  collector  under  paragraph 
281  as  bags  or  sacks  made  from  plain  woven  fabrics  of  single  jute 
yarns,  not  dyed,  colored,  etc. 

That  case  before  the  board  also  involved  bags  suitable  for  reuse 
as  such  and  bags  so  badly  worn  out  or  rotted  that  the  material  of 
which  they  were  composed  was  chiefly  used  for  paper  making,  but 
no  question  as  to  the  classification  of  these  two  kinds  of  bags  was 
raised  in  this  court. 

As  to  the  bags  used  for  patching  and  covers  for  barrel  heads  the 
importer  claimed  that  such  thereof  as  were  made  of  fabrics  composed 
of  single  jute  yams,  not  colored,  etc.,  were  entitled  to  free  entry 
under  paragraph  408;  but,  as  stated,  the  board  held  that  all  these 
bags  usable  as  patches,  whether  plain  woven  or  twilled,  were  properly 
classifiable  under  paragraph  384  as  waste  not  specially  provided  for. 

In  this  court  both  the  Government  and  the  importer  agreed  that 
the  merchandise  was  waste  bagging,  but  the  importer  contended  that 
because  of  the  fact  that  the  fabric  itself  was  usable  as  patching  it 
must,  for  the  purposes  of  the  tariff  law,  be  regarded  as  in  its  original 
condition  as  a  fabric,  and  that  inasmuch  as  this  fabric  was  of  plain 
woven  single  jute  yams,  not  dyed,  colored,  stained,  etc.,  it  was  more 
closely  described  in  paragraph  408  than  in  the  provision  for  waste 
not  otherwise,  provided  for;  that  is,  the  question  reduced  to  whether 
the  provision  of  paragraph  384  or  of  408  more  specifically  described 
the  merchandise. 

In  this  court  the  importer's  contention  was  upheld. 
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In  the  opinion  by  Smith,  Judge,  among  other  things,  it  was  said: 

We  have  no  difficulty  in  agreeing  with  the  Government  that  bags  may  be  bo  cut, 
worn,  and  torn  that  they  are  useless  as  bags  and  are  waste  bags,  and  that  the  fabrics 
of  which  they  are  made  may  be  so  damaged  that  they  are  useless  as  fabrics  and  are 
waste  fabrics.  *  *  *  Bags  which  are  simply  cut  down  one  side  and  through 
both  ends,  but  not  otherwise  damaged,  are  e\adently  reduced  to  the  original  material 
out  of  which  they  were  made,  and  while  it  must  be  admitted  that  bags  so  cut  are  no 
longer  bags,  it  can  hardly  be  said  that  the  fabric  of  which  they  are  chiefly  composed, 
is  no  longer  a  fabric.    *    *    * 

The  wear,  tear,  cutting,  and  other  damage  done  to  the  bags  in  controversy  reduced 
them  to  the  condition  of  a  mere  material,  and  whether  that  material  was  classifiable 
as  a  waste  or  as  a  fabric  depended  entirely  on  its  commercial  use. 

It  should  be  expressly  noted  that  this  conclusion  was  limited  to 
bags  made  of  plain  woven  single  jute  yaras,  not  dyed,  colored, 
stained,  printed,  or  rendered  noninflaminable  by  any  process. 

The  Government  in  the  instant  case  ai^es  that  the  bags  involved 
in  the  case  now  before  us,  applying  the  logic  of  the  McGettrick  case, 
have  been  reduced  to  the  original  condition  of  material;  that  it  is 
commercially  useful  and  chiefly  used  as  a  textile  fabric;  that  as  it  is 
twilled,  instead  of  plain  woven,  it  is  not  entitled  to  free  entry  imder 
paragraph  408;  that  it  should  not  be  regarded  as  waste  n.  s.  p.  f. 
under  paragraph  384,  but  rather  should  be  classifiable  under  para- 
graph 284  as  a  manufacture  of  vegetable  fiber. 

The  importer  points  out  that  in  the  McGettrick  case  the  Govern- 
ment contended,  as  importer  agreed,  that  the  merchandise  there  was 
waste  under  paragraph  384 ;  that  but  for  the  more  specific  provisions 
of  paragraph  408  it  would  have  been  dutiable  as  waste;  contends 
that  in  the  case  at  bar  the  merchandise  is  likewise  waste,  which, 
because  it  is  twilled,  is  excluded  from  paragraph  408,  and  claims 
that  it  should  therefore  be  classified  as  waste  under  paragraph  384. 

The  importer  fortifies  this  position  by  asserting  that  for  a  long 
time  bags  such  as  these  have  bfeen  regarded  by  the  executive  depart- 
ment, by  the  Board  of  General  Appraisers,  and  by  the  courts  as  classi- 
fiable as  waste.     The  Government  does  not  dispute  this  assertion. 

It  must  be.  admitted  that  if  paragraph  408  covered  twilled  as 
well  as  plain  woven  fabrics,  the  bags  here  if  otherwise  therewithin 
would  take  the  classification  adopted  in  the  McGettrick  case. 

The  .relevant  part  of  free  entry  paragraph  408  reads  as  follows: 

408.  Eagging  for  cotton,  gtmny  cloth,  and  similar  fabrics,  suitable  for  covering 
cotton,  composed  of  single  yams  made  of  jute,  jute  butts,  seg,  Russian  seg,  New 
Zeland  tow,  Norwegian  tow,  aloe,  mill  waste,  cotton  tares,  or  other  material  not 
bleached,  dyed,  colored,  stained,  painted,  or  printed,  not  exceeding  sixteen  threads 
to  the  square  inch,  counting  the  warp  and  filling,  and  weighing  not  less  than  fifteen 
ounces  per  square  yard;  plain  woven  fabrics  of  single  jute  yams  by  whatever  name 
known,  not  bleached,  dyed,  colored,  stained,  printed,  or  rendered  nouintlammable 
by  any  process;    *    *    *    * 
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Obviously  it  was  made  by  combining  paragraphs  352  and  355 
of  the  act  of  1909.  Paragraph  355,  which  was  made  the  first  part 
of  paragraph  408,  provided  for  a  specific  duty  upon  bagging  for 
cotton,  gunny  cloth  and  similar  fabrics,  suitable  for  covering  cotton, 
composed  of  single  yams  made  of  jute,  etc.,  not  bleached,  dyed, 
colored,  stained,  painted,  or  printed,  and  paragraph  352  provided  a 
specific  and  ad  valorem  duty  upon  plain  woven  fabrics  of  single 
jute  yams  of  whatever  name  known,  according  to  count  of  threads, 
with  no  limitation  as  to  color  or  other  condition  thereof. 

As  consolidated  and  reenacted  in  paragraph  408,  the  provisions 
of  paragraph  355  of  the  preceding  act  are  not  materially  changed, 
except  enlarged  as  to  the  material  from  which  the  yams  might  be 
made,  but  paragraph  352  was  changed  by  incorporating  the  limi- 
tation that  the  fabric  should  not  be  bleached,  dyed,  colored,  stained, 
printed,  or  rendered  noninflammable  by  any  process. 

In  the  McGettrick  case  it  was  pointed  out  that  absolutely  new 
fabrics  of  single  jute  yams,  not  further  advanced  than  plain  woven, 
were  entitled  to  free  entry,  while  fabrics  of  the  same  kind,  when 
cut  from  old  bags,  if  held  to  be  waste,  would  be  dutiable,  which  is 
to  say,  that  a  used  or  partially  worn-out  fabric  would  be  dutiable, 
while  when  new  it  would  be  free,  an  anomalous  result,  as  the  court 
observed,  not  in  accordance  with  the  policy  of  tariflF  laws. 

With  reference  to  the  claimed  administrative  practice,  it  appears 
that  the  classification  of  merchandise  of  character  similar  to  this  has 
been  the  subject  of  much  litigation. 

In  T.  D.  31776,  dated  July  26,  1911,  the  Treasury  Department 
announced  that  an  exhaustive  investigation  had  been  made,  as  a 
residt  of  which  it  was  deemed  advisable  to  inform  the  customs  offi- 
cers and  others  concerned  its  views  as  to  the  classification  of  this  class 
of  merchandise. 

Half-tone  engravings  of  various  kinds  of  bags  were  made  part  of 
this  decision,  and  referred  to  as  exhibits  numbered  1  to  11.  Exhibits 
1,  2,  and  3  consisted  of  pieces  of  old  bagging  of  various  sizes,  which 
it  was  said  were  exclusively  used  for  patching  for  cotton  bales. 
Exhibits  7  and  8  represented  sugar  bags  cut  and  torn  but  of  sound 
material  and  used  for  making  covers  for  cotton  bales.  All  these 
exhibits  the  department  directed  to  be  thereafter  classified  as  waste 
imder  paragraph  479  of  the  act  of  1909,  which  is  identical  with  para- 
graph 384  of  the  present  act. 

So  far  as  can  be  determined  from  an  inspection  of  the  half-tone 
engravings  representing  these  exhibits,  it  would  seem  that  the  mer- 
chandise involved  in  this  appeal  would  be  classifiable  as  waste  by  the 
authority  of  this  Treasury  ruling,  if  controlling. 

As  already  suggested,  the  Government  makes  no  reply  to  the  con- 
tention of  the  importer  that  administrative  practice  is  of  consequence 
here,  but  relies  altogether  upon  the  authority  of  the  McGettrick  case. 
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In  T.  D-  30800  (Abstract  23742),  dated  July,  1910,  which  is  referred 
to  by  the  Treasury  Department  in  T.  D.  31776,  the  Board  of  General 
Appraisers  adopted  the  view  that  is  embodied  in  the  department 
mlmg  as  to  secondhand  burlap  sugar  bags,  chiefly  used  for  patching 
or  baling  cotton. 

In  T.  D.  28202,  decided  May  23,  1907,  the  board  considered  the 
classification  of  old  bagging  which  had  been  assessed  by  the  collector 
as  waste  under  paragraph  463  of  the  tariff  act  of  1897,  which  is  in 
kgal  effect  the  same  as  paragraph  384  of  the  present  act.  There^ 
were  three  classes  of  the  merchandise  in  that  case,  one  of  which  con- 
sisted of  large  pieces  suitable  for  patching  or  baling  cotton.  It  had 
been  assessed  by  the  collector  as  waste,  and  that  action  was  sustained 
by  the  board.  The  board  cited  and  reUed  upon  the  case  of  Train 
Smith  Co.  (140  Fed.  113),  which  involved  the  classification  of  similar 
articles  made  of  jute  bagging.  In  that  case,  however,  the  court 
overruled  a  decision  of  the  board  directing  the  classification  of  the 
merchandise  as  waste,  because  it  found,  upon  the  evidence,  that  the 
merchandise  could  not  be  used  for  patching  cotton  bales,  but  was 
free  as  rags. 

Train  v.  United  States  (107  Fed.  261),  affirmed  in  113  Fed.  1020, 
certiorari  to  the  Supreme  Court  denied  in  186  U.  S.  483,  is  cited  by 
the  importer  in  support  of  his  contention.  In  that  case  the  mer- 
chandise was  found  by  the  board  to  be  old  gunny  bagging  made  of 
jute  used  chiefly  'for  paper  stock,  and  held  to  be  classifiable  under 
paragraph  463  of  the  act  of  1896  as  waste  not  specially  provided  for,^ 
instead  of  under  paragraph  344  of  the  same  act  as  bagging  for  cotton 
or  gunny  cloth  suitable  for  covering  cotton.  It  appeared  that  there 
were  various  sizes  of  the  cloth  in  the  importations,  the  larger  ones 
being  suitable  for  covering  cotton,  the  smaller  not  fit  for  such  purpose, 
and  in  addition,  that  the  merchandise  was  used  for  making  mattresses, 
sweat  pads,  and  various  other  things,  although  it  was  used  for  paper 
stock.  No  segregation  of  the  merchandise  devoted  to  the  different 
uses  being  shown  in  that  case,  the  learned  circuit  judge  conciu*red  in 
the  opinion  of  the  board  ^'that  the  practical  uses  of  the  goods  for 
purposes  of  manufacture,  other  than  conversion  into  paper,  are  so 
relatively  substantial  and  significant'*  as  to  justify  a  classification  for 
waste  rather  than  under  paragraph  632  as  paper  stock,  and  therefore 
entitled  to  free  entry. 

Many  other  cases  are  cited  by  the  importer  that  tend  to  show  that 
old  jute  bagging,  no  longer  susceptible  for  use  as  bags,  the  material 
fabric  of  which  is  in  condition  to  be  used  for  covering  cotton  or 
patching  for  covering  cotton,  has  been  classified  as  waste  under  and 
ever  since  the  tariff  act  of  1897,  and  these  cases,  so  far  as  we  have 
noticed,  make  no  distinction  between  plain  woven  and  twilled 
material. 
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We  think  a  case  of  long-continued  administrative  practice  and 
judicial  determination  that  merchandise  like  that  here  involved  has 
been  regarded  as  classifiable  as  waste  not  otherwise  specially  pro- 
vided for  under  previous  tariff  statutes,  not  differing  materially  in 
meaning  from  that  relied  upon  here,  has  been  establislied. 

We  see  nothing  in  the  act  of  1913  that  indicates  this  provision  for 
waste  shall  no  longer  be  regarded  as  applicable  to  the  merchandise 
here. 

We  are  still  of  opinion  that,  for  reasons  best  known  to  itself,  Con- 
gress indicated  by  the  consolidation  and  reenactment  of  paragraphs 
352  and  355  of  the  act  of  1909  into  paragraph  408  of  the  act  of  1913 
its  will  that  plain  woven  jute  fabrics  of  the  character  involved  in 
the  McGettrick  case  should  be  removed  from  the  previous  classifica- 
tion of  waste,  which  would  render  them  dutiable,  and  be  given  free 
entry. 

There  was  no  incongruity  in  the  McGettrick  case  in  holding  that 
new  fabrics  and  those  of  the  same  kind  which  were  worn  out  for  the 
first  purpose  to  which  they  had  been  devoted,  were  free  of  duty, 
while  there  is  an  incongruity,  which  we  are  not  willing  to  adopt  in 
this  case,  in  holding  that  waste  bags  composed  of  twilled  fabrics 
shall  pay  the  same  rate  of  duty  as  if  the  fabrics  were  new,  especially 
when  such  a  view  would  result  in  overthrowing  a  long-continued 
customs  practice  founded  upon  judicial  determinations  of  which 
Congress  is  presumed  to  be  cognizant. 

The  judgment  of  the  Board  of  General  Appraisers  is  affirmed. 


(T.  D.  39080.) 

Steel  bars — Scrap  steel. 

Tower  a  Sons  v.  United  Staiss  (No.  2126). 

1.  Commercial  Designation — Competency  of  Witness. 

A  witness  with  experience  in  the  manufacture  but  not  the  sale  of  steel  is  not  com- 
petent to  prove  commercial  designation  regarding  it. 

2.  Commercial  Designation. 

If  words  in  tariff  statutes  designating  particular  kinds  or  classes  of  goods  have  a 
well-known  signification  in  the  wholesale  trade  and  commerce  dealing  therein 
different  from  the  common  meaning  thereof,  such  commercial  designation  shall 
control,  unless  Congress  has  clearly  manifested  a  contrary  intention.  The  question 
of  commercial  meaning  is  one  of  fact,  and  upon  the  party  asserting  that  claim  faUs  the 
burden  of  establishing  it.  Commercial  designation  must  be  shown  to  be  definitot 
uniform,  and  general,  and  not  partial,  local,  or  personal. 

3.  Construction,  Paragraph  518,  Tariff  Act  of  1913 — "Secondhand." 

The  term  "secondhand,"  in  paragraph  518,  tariff  act  of  1913,  means  something 
which  has  been  used,  and  does  not  mean  something  which  has  been  received  from 
another. 
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4.  Construction,  Paragraph  518,  Tariff  Act  of  1913— "Waste"— ** Scrap "— 
"Refuse" — "Fit  only  to  be  Remanufactured." 
The  result  of  manufacturing  processes  designed  to  produce  merchandise  in  the 
condition  it  is  when  imported,  fit,  as  imported,  to  be  used  for  the  purpose  for  which 
it  was  made,  does  not  become  "waste,"  "scrap,"  or  "refuse"  by  reason  of  the  fact 
that  it  is  to  be  used  as  such  to  be  remanufaqtured  into  something  else.  The  expres- 
sion "fit  only  to  be  remanufactured  "  is  made  by  the  paragraph  to  apply  only  to 
merchandise  which  is  secondhand,  waste,  or  lefuse. 

6.  Steel  Bars  Made  for  Shrapnel,  But  Imported  for  Use  in  Making  Bolts. 
Steel  bars  made  in  Canada  to  be  used  in  making  shrapnel  shells  were,  owing  to 
the  cessation  of  hostilities  and  the  consequent  lessened  demand  for  such  merchan- 
dise, sold  at  greatly  reduced  or  scrap  prices  and  imported  into  the  United  States 
to  be  used  in  the  manufacture  of  bolts.  They  are  dutiable  as  steel  bars  under 
paragraph  110,  tariff  act  of  1913,  and  not  admissible  free  of  duty  as  scrap  under 
paragraph  518. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  38789  (G.  A.  8451). 
[Affirmed.] 

Frank  8.  Anderson  for  appellants. 

Williayn  W.  Hop  piny  Assistant  Attorney  General,  for  the  United  States. 

[Oral  argument  February  17, 1922,  by  Mr.  Anderson  and  Mr.  Hoppln.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

BarbeR;  Judge,  delivered  the  opinion  of  the  court: 
The  relevant  parts  of  duty  paragraph  110  and  free  entry  paragraph 
518  of  the  tariff  act  of  1913  are  as  follows: 

110.  Steel  bars  *  *  «  if  made  by  the  Bessemer,  Siemens-Martin,  open-hearth, 
or  similar  processes,  not  containing  alloys,  such  as  nickel,  cobalt,  vanadium,  chro- 
mium, tungsten,  or  wolfram,  molybdenum,  titanium,  iridium,  uranium,  tantalum, 
boron,  and  similar  alloys. 

518.  *  ♦  *  wrought  iron  and  scrap  and  scrap  steel ;  but  nothing  shall  be  deemed 
scrap  iron  or  scrap  steel  except  secondhand  or  waste  or  refuse  iron  or  steel  fit  only  to 
be  remanufactured. 

It  is  not  denied  that  the  imported  merchandise,  which  was  in- 
voiced as  scrap  steel  or  as  scrap  steel  bars,  is  within  the  provision  of 
paragraph  110  if  it  is  steel  bars,  and  the  collector  classified  it  there- 
under. 

The  importers  contend  that  it  is  scrap  steel  within  the  meaning  of 
paragraph  518. 

The  Board  of  General  Appraisers  found,  and  it  is  not  claimed  here 
that  such  findings  are  erroneous,  the  following  facts  with  reference 
to  the  importations: 

1.  As  imported,  the  steel  is  in  the  form  of  bars  from  5  to  16  feet  in  length  and  about 
3i  inches  in  diameter,  80  per  cent  of  the  bars  being  16  feet,  4  or  5  per  cent  being  8  feet, 
and  the  balance  10,  12,  and  14  feet  long. 
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"2.  The  steel  ia  made  in  strict  accordance  with  certain  specifications  which  require 
«  high  carbon  content,  and  the  sole  purpose  or  use  for  which  it  was  primarily  intended 
«nd  designed  was  to  be  employed  in  the  manufacture  of  3i-inch  shrapnel  shells.    , 

3.  It  was  made  by  order  of  the  Canadian  Government  at  the  plants  of  the  Dominion 
Iron  &  Steel  Co.,  in  Canada,  and  some  of  it  at  Sydney,  Australia,  from  whence  the 
material  was  shipped  to  the  Canadian  Imperial  Munitions  Board  and  by  the  latter 
placed  in  storage  before  the  armistice  was  signed. 

4.  After  the  signing  of  the  armistice,  the  board  found  itself  possessed  of  very  large 
quantities  of  war  material,  and  this  steel,  together  with  other  siu^lus  stocks,  was  dis- 
posed of  by  the  Imperial  Munitions  Board  to  purchasers  at  greatly  reduced  prices,  the 
•purchaser  of  this  particular  shipment  being  Drucks  &  Frost  (Ltd.),  of  Toronto,  Canada. 

6.  The  latter  firm  in  turn  sold  the  steel  to  the  Buffalo  Bolt  Co.,  of  Buffalo,  N.  Y., 
who  manufactured  the  material  into  bolts. 

6.  In  the  interim,  and  until  the  steel  was  so  manufactured  into  bolts,  the  original 
-form  and  condition  thereof  remained  intact  and  the  material  was  not  in  the  least 
Yespect  altered  or  changed,  nor  was  any  manufacturing  or  other  process  applied  thereto. 

It  also  appeared  that  these  pieces  of  steel  had  fractured  ends, 
which  fact  importers  claim  tends  to  show  that  they  were  not  commer- 
•cial  steel  bars. 

The  importers  at  the  hearing  before  the  board  introduced  certain 
testimony  from  which  it  is  claimed  that  this  steel  was  not  steel  bars 
within  the  contemplation  of  paragraph  110  in  that  the  term  as  there 
used  had  a  commercial  meaning,  which  would  exclude  it  from  that 
-classification^  and  rely  upon  the  well-known  rule  that  if  words  in 
tariff  statutes  designating  particular  kinds  or  classes  of  goods  have 
a,  well-known  signification  in  the  wholesale  trade  and  commerce 
•dealing  therein  different  from  the  common  meaning  thereof,  siich 
<5ommercial  designation  shall  control,  unless  Congress  has  clearly 
manifested  a  contrary  intention. 

The  board  found  against  the  importers  on  that  issue.  It  is  urged 
here  that  this  finding  was  clearly  contrary  to  the  yreight  of  evidence. 
We  have  carefully  examined  the  record  in  this  regard  and  find 
•ourselves  unable  to  sustain  this  contention  of  importers. 

The  question  of  commercial  meaning  is  one  of  fact,  and  upon  the 
party  asserting  that  claim  falls  the  burden  of  establishing  it. 

The  single  witness,  Mr.  Waterhouse,  upon  whose  testimony  im- 
porters chiefly  rely  for  this  purpose,  testified  in  substance  that  he 
was  employed  by  the  Lackawanna  Steel  Co.  as  its  metallurgical 
inspecting  engineer  and  had  supervision  of  making  all  its  steel ;  that 
the  company  did  not  purchase  any  steel;  that  he  was  not  in  its 
sales  department,  although  he  knew  about  the  orders  given  to  his 
-company,  and  if  any  question  of  the  quality  of  the  material  came 
up,  saw  and  conferred  with  the  buyers  thereof;  that  he  passed  upon 
the  orders  as  to  whether  they  would  be  profitable  to  his  company; 
that  he  had  become  familiar  with  the  terins  used  in  the  steel  trade; 
that  the  expression  '^  steel  bars  "  had  a  general  well-known  meaning 
therein  in  October,  1913,  which  meaning  he  said  would  exclude  the 
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merchandise  in  this  case,  although  he  said  he  had  not  himself  bought 
ajid  sold  steel  under  the  commercial  designations  of  the  trade,  and 
that  his  experience  had  been  confined  to  making  material  for  sale. 
He  said  he  would  call  the  merchandise  scrap,  "because  of  its  random 
length,  very  bad  appearance,"  and  that  ''commercial  bars  are 
sheared  with  a  regular  end  that  is  produced  by  sawing  the  bars." 
He  also  testified  that  the  Lackawanna  Steel  Co.  had  acquired  mer- 
chandise similar  to  the  importation  here  which  it  did  not  use  in  the 
condition  imported,  but  had  it  broken  up  and  sent  to  the  furnace 
for  remelting. 

Among  other  things,  he  testified  on  cross-examination  that  steel 
bars  of  such  varying  lengths  as  the  merchandise  here,  with  similar 
fractured  ends,  might  be  commercial  steel  bars. 

While  doubtless  this  witness  was  expert  in  the  manufacture  of 
steel,  we  do  not  think  the  record  shows  that  he  possessed  the  requisite 
knowledge  of  wholesale  commercial  transactions  in  the  steel  trade 
to  speak  with  authority  upon  the  question  of  commercial  designation, 
and  in  any  event  we  do  not  think  the  finding  of  the  board  that  the 
claimed  commercial  meaning  had  not  been  established  should  be 
reversed  by  us  upon  the  ground  that  it  is  contrary  to  the  weight  of 
evidence. 

In  this  connection  it  must  be  remembered  that  commercial  desig- 
nation must  be  shown  to  be  definite,  uniform,  and  general,  and  not 
partial,  local,  or  personal. 

As  confirming  the  board's  finding  on  this  issue,  we  note  that  another 
witness,  the  superintendent  of  the  Buffalo  Bolt  Co.,  testified  that  in 
manufacturing  the  bars  into  bolts  they  sheared  them  to  length,  heated 
and  rolled  them  into  bolt  stock;  that  they  were  in  the  form  of  steel 
bars  when  received;  that  steel  articles  of  that  size  would  generally 
be  known  in  the  trade  as  steel  bars;  and  that  they  so  remained  up 
to  the  time  they  were  converted  into  bolts.  He  was  not  specifically 
offered  as  a  witness  on  conmiercial  designation,  and  part  of  the  testi- 
mony we  refer  to  was  given  on  cross-examination. 

The  importers  urge  that  if  the  importation  was  ever  steel  bars, 
nevertheless,  by  reason  of  the  fact  that  at  the  time  of  its  entry  there 
was  no  demand  for  it  for  the  purpose  of  manufacturing  shells,  and 
it  became  necessary,  in  order  to  dispose  thereof,  to  sell  it  at  what 
was  termed  ''scrap  prices,"  coupled  with  the  fact  that  it  was  used 
in  the  manufacture  of  bolts,  establishes  the  claim  that  it  was  scrap 
steel  within  paragraph  518.  Again  we  are  forced  to  disagree  with 
importers'  contention.  That  paragraph  described  what  shall  be 
deemed  scrap  or  scrap  steel  by  declaring  that  nothing  shall  be  so 
regarded  "except  secondhand  or  waste  or  refuse  *  *  *  steel  fit 
only  to  be  remanufactured." 
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We  think  the  term  '^secondhand''  is  commonly  applied  to  some- 
thing that  has  been  used  to  some  extent,  generally  for  a  purpose  for 
which  it  was  considered  adapted.  Importers  contend  that  the  mean- 
ing sometimes  applied  thereto  as  '' received  from  another"  is  appli- 
cable here.  Such  a  meaning  of  the  term  might  transform  a  per- 
fectly new  article  that  had  not  deteriorated  in  any  respect,  and 
which  was  usable,  and  for  which  there  was  a  demand,  into  the  con- 
dition of  scrap  simply  because  it  had  changed  hands  after  its  pro- 
duction and  before  its  importation.  We  do  not  think  it  could  be  well 
said,  for  illustration,  that  an  automobile  which  had  never  been  used, 
was  perfect  in  all  its  parts  and  ready  for  use,  became  a  secondhand 
automobile  simply  because  its  ownership  had  changed  two  or  three 
times  before  it  went  into  use. 

Nor  do  we  think  these  steel  bars  are  waste  or  refuse  fit  only  for 
remanufacture  within  the  meaning  of  paragraph  518.  They  are  the 
result  of  manufacturing  processes  designed  to  produce  them  in  their 
imported  condition,  not  waste  or  refuse  resulting  from  those  proc- 
esses. As  imported  they  are  ready  to  be  used  in  the  manufacture 
of  shells.  They  have  been  used  in  the  manufacture  of  bolts,  and  so 
far  as  this  record  is  concerned  appear  to  be  reasonably  adaptable 
thereto.  They  are  not  scrap  as  that  term  is  commonly  understood. 
Whether  they  are  fit  only  to  be  remanufactured  becomes  somewhat 
onimportant,  unless  they  are  first  found  to  be  second-hand  or  waste, 
but  if  that  condition  had  been  established,  we  are  of  opinion  that 
the  record  here  fails  to  show  that  the  bars  in  question  are  fit  only  for 
remanufacture. 

The  importers  finally  contend  that  having  regard  to  the  fact,  of 
which  we  are  asked  to  take  judicial  cognizance,  that  owing  to  the 
cessation  of  war  the  demand  for  material  of  this  kind  has  largely 
ceased,  we  should  hold  these  bars  to  be  in  fact  scrap  or  jimk,  while 
at  the  same  time  they  admit  that  they  are  entirely  suitable  for  the 
purpose  for  which  they  were  designed. 

Much  as  we  would  like  to  be  able  to  assume  that  the  time  has 
arrived  in  the  history  of  the  world  when  there  will  be  no  war  that 
would  permit  or  require  the  use  of  shells  in  the  conduct  thereof, 
and,  therefore,  that  there  would  never  be  demand  for  steel  bars 
similar  to  these  for  the  purpose  of  manufacturing  shells  therefrom, 
we  hesitote  to  decide  this  case  in  favor  of  importers  upon  that  ground, 
nor  is  it  clear  that  because  the  original  purpose  for  which  these  steel 
bars  were  made  can  not  be  carried  into  execution  they  could  now  be 
regarded  in  any  aspect  as  scrap  or  junk,  in  view  of  the  fact  that  they 
are  readily  diverted  into  the  manufacture  of  bolts,  to  which  use,  so 
far  as  the  record  in  this  case  shows,  they  are  commercially  adaptable. 

The  demand  for  many  products  has  largely  fallen  off  because  of 
the  end  of  the  great  war.    Large  losses  have  undoubtedly  been  sus- 
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tained  by  reason  thereof,  just  as  large  profits  undoubtedly  accrued 
theretofore.  The  cessation  of  demand,  however,  can  not  necessarily 
convert  a  given  product  into  scrap.  A  diminished  demand  for  a 
given  commodity  may  occur  in  times  of  peace,  and  the  failure  of 
demand  for  a  product  is  always  a  contingency  that  confronts  a  pro- 
ducer thereof. 

We  think  the  importers  have  failed  to  sustain  the  burden  cast  upon 
them  in  this  case  by  showing  not  only  that  'the  classification  of  the 
collector  is  erroneous,  but  that  the  one  claimed  by  them  is  correct. 

The  judgment  of  the  Board  of  General  Appraisers  is  affirmed. 


(T.  D.  39081.) 

Wheat — Countervailing  duty. 

Balfour,  Guthrie  &  Co.  v.  United  States  (No.  2131). 

1.  Construction,  Paragraph  644,  Tariff  Act  of  1913 — Countervailing  Dutt 

ON  Wheat  and  Its  Products. 
Paragraph  644,  tariff  act  of  1913,  admits  wheat  and  its  products  free  of  duty,  but 
levies  duty  upon  them  if  imported  from  a  jurisdiction  "which  imposes  a  duty  on 
wheat  or  wheat  flour  or  semolina  imported  from  the  United  States."  This  does 
not  mean  that  wheat  or  any  one  of  its  products  is  free  here  if  free  there;  but  means 
what  it  says — viz,  that  wheat  or  any  of  its  products  is  dutiable  here  if  wheat,  wheat 
flour,  or  semolina  is  dutiable  there.  Consequently  wheat  imported  from  a  juris- 
diction which  admits  our  wheat  free  of  duty  but  le\ies  duty  on  our  wheat  flour  or 
semolina  is  dutiable  under  the  paragraph. 

2.  Retroactive  Feature  of  Foreign  Tariff  Law  Does  Not  Render  Retbo- 

active  the  countervailing  duty  provision  of  paragraph  644,  tariff 
Act  of  1913. 
Paragraph  644,  tariff  act  of  1913,  admits  wheat  and  its  products  free  of  duty  with 
a  countervailing  duty  pro\iso.  Wheat  entered  here  from  Australia  at'a  time  when 
it  was  dutiable  under  the  proviso  is  not  rendered  free  of  duty  by  the  subsequent 
passage  of  an  Australian  statute  meeting  the  proviso  and  retroactive  past  the  date 
of  the  importation. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44351. 

[Affirmed.] 

Frank  L,  Lawrence  ( Martin  T.  Baldwin  and  Thomas  M.  Lane  of  counsel)  forappellisuits» 
William  W.  Iloppin,  Assistant  Attorney  General  (John  J.  MtUvaney  and  Harry 
M.  Farrell,  special  attorneys,  of  counsel),  for  the  United  States.' 

[Oral  argument  February  17, 1922,  by  Mr.  Lane  and  Mr.  Farrell.] 

Before  Smfth,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge; 
participating  in  the  decision  by  agreement  of  counsel. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 
The  undisputed  facts  of  this  case  are  as  follows: 
A  consignment  of  over  78,000  bushels  of  wheat  produced  there 
was  imported  from  Australia  and  entered  at  the  port  of  San  Fran- 
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Cisco  by  the  appellants  August  24,  1917.  On  the  following  day  the 
estimated  duties  were  paid.  Final  liquidation  was  not  had  until 
November  20  following,  at  which  time  a  duty  of  10  cents  per  bushel 
was  assessed  under  paragraph  644  of  the  tariff  act  of  1913,  which 
we  quote: 

Wheat,  wheat  flour,  semolina,  and  other  wheat  products,  not  specially  provided 
for  in  this  section:  Provided,  That  wheat  shall  be  subject  to  a  duty  of  10  cents  p©r 
bushel,  that  wheat  flour  shall  be  subject  to  a  duty  of  45  cents  per  barrel  of  196  pounds, 
and  semolina  and  other  products  of  wheat,  not  specially  provided  for  in  this  section, 
10  per  cent  ad  valorem  when  imported  directly  or  indirectly  from  a  country,  depend- 
ency, or  other  subdivision  of  Government  which  imposes  a  duty  on  wheat  or  wheat 
flour  or  semolina  imported  from  the  United  States. 

The  importers  protested,  incorporating  in  the  protest  the  follow- 
ing claim: 

The  wheat  imported  from  Australia,  described  in  the  entry  specified  below,  on 
which  you  charged  us  duty  at  the  rate  of  10^  per  bushel  under  the  proviso  in  par 
644,  is  entitled  to  free  entry  as  the  Amendment  to  the  Tariff  of  the  Commonwealth 
of  Australia,  pro\dding  for  the  Free  Entry  of  wheat  imported  into  that  country  went 
into  force  August  10,  1917,  tl^irteen  days  before  the  importation  into  the  United 
States  of  the  wheat  in  question. 

In  connection  with  this  claim  it  is  agreed  that  at  the  time  of  impor- 
tation under  the  law  of  Australia  wheat  imported  thereinto  from  the 
United  States  was  entitled  to  free  entry,  but  that  wheatcn  flour 
and  grain  prepared  or  manufactured,  ''not  elsewhere  included'* 
(which  quoted  expression  means,  as  we  understand,  about  the  same 
as  ''not  specially  provided  for''  in  our  tariff  laws),  including  phos- 
phorized  wheat,  were  dutiable;  that  on  the  26th  day  of  September, 
1917,  the  law  of  Australia  was  so  amended  that  the  then  existing 
provision  for  free  entry  of  wheat  was  extended  to  include  wheaten 
flour  and  semolina,  while  grains  prepared  or  manufactured  and  phos- 
phorized  wheat  still  remained  dutiable,  and  that  this  change  in  the 
Australian  law  giving  free  entry  to  wheaten  flour  and  semolina  was 
made  retroactive  to  take  effect  as  of  August  10,  1917,  which  re- 
troactive effect  was  lawful  in  Australia. 

It  is  also  agreed  "  that  in  accordance  with  the  provisions  of  said 
amendments,  if  any  wheat  or  wheat  flour  or  semolina  had  been 
imported  into  Australia  from  the  United  States  between  August  10 
and  September  26,  1917,  and  a  customs  duty  had  been  imposed 
thereon  by  the  Australian  government,  such  duty  would  have  been 
remitted,  or  refunded  if  paid. " 

Upon  these  facts  the  Board  of  General  Appraisers  overruled  the 
protest  and  importers  appealed. 

On  their  behalf  it  is  claimed  that  the  provisions  of  paragraph  644 
"should  be  read  distributively  and  so  construed  as  to  provide  a  coun- 
tervailing duty  on  wheat  only  when  the  exporting  country  makes 
American  wheat  dutiable,  and  a  duty  on  wheat  flour  only  when  such 
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country  makes  American  flour  dutiable/'  and  so  on  as  to  the  other 
articles  named  in  paragraph  644. 

Of  course,  if  that  contention  be  upheld  it  ends  the  case  here  in 
favor  of  the  importers,  because  at  the  time  of  the  importation  in 
question  here  wheat  was  entitled  to  free  entry  in  Australia. 

While  importers'  counsel  makes  the  foregoing  claim  in  his  brief, 
no  argument  or  authority  is  presented  to  support  the  same.  Nu 
sufficient  reason  for  sustaining  it  is  apparent  to  us. 

Paragraph  644  provides  that  wheat,  wheat  flour,  semolina,  and 
other  products  of  wheat,  not  specially  provided  for,  shall  be  dutiable 
when  imported  directly  or  indirectly  from  a  country  which  imposes  a 
duty  ''on  wheat  or  wheat  flour  or  semolina  imported  from  the  United 
States." 

The  phraseology  of  the  pfiragraph  does  not  support  the  contention. 
There  is  nothing  therein  to  warrant  the  view  that  Congress  intended 
to  subject  wheat  to  a  duty  here  only  when  a  duty  was  imposed  in  the 
country  of  its  production  upon  wheat  thereinto  imported  from  the 
United  States.  The  provision  is  a  collective  one  and  not  distributive, 
as  it  clearly  provides  that  the  duty  shall  be  assessed  on  the  named 
''and  other  wheat  products"  imported  here  in  the  event  that  wheat 
or  wheat  flour  or  semolina  is  dutiable  in  the  producing  country.  That 
is,  the  imposition  of  duty  in  the  foreign  country  upon  one  of  the  arti- 
cles, wheat,  wheat  flour,  or  semolina,  at  once  brings  into  operation  the 
countervailing  duty  provision  of  the  paragraph. 

We  agree  with  the  Board  of  General  Appraisers  that  this  claim  is 
without  merit,  and  pass  to  the  contention  which  is  more  forcibly 
tirged  by  importers'  counsel,  that  by  virtue  of  the  retroactive  effect 
of  the  change  in  the  Australian  tariff  law  this  importation  of  wheat, 
although  dutiable  at  the  time  of  entry  and  when  the  estimated  duties 
were  paid,  became  entitled  to  free  entry  before  the  date  of  final 
liquidation  solely  because  in  the  interim  the  lawmaking  department 
of  AustraUa  saw  fit  to  change  its  tariff  law  and  give  the  same  a 
retroactive  effect. 

Without  entering  into  any  elaborate  discussion  of  the  question,  we 
are  of  opinion  that  this  view  ought  not  to  be  upheld. 

Obviously  the  countervailing  provisions  of  paragraph  644  relate 
to  the  state  of  the  law  in  the  foreign  country  of  production  at  the 
time  of  importation  here  of  the  named  merchandise  therefrom. 
In  substance  this  provision  is  that  wheat  and  the  other  named 
products  may  be  imported  free  of  duty  into  this  country  if  the  country 
in  which  they  are  produced  and  from  which  they  are  directly  or 
indirectly  imported  allows  like  free  entry  of  wheat  and  its  products 
if  thereinto  imported  from  the  United  States;  but  if  such  entry  is  not 
allowed  in  the  foreign  country  a  duty  is  imposed  here  on  the  importa- 
tions therefrom. 
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One  manifest  purpose  of  paragraph  644  was  to  invite  other  countries 
to  repeal  their  respective  laws  taxing  wheat  and  its  products  there- 
into imported  from  this  country  and  to  promote  the  acceptance  of 
the  invitation  by  the  imposition  of  duties  on  wheat  and  its  products 
imported  here  from  such  other  countries.  So  far  as  Australia  is 
concerned,  this  purpose  has  apparently  been  accomplished.  It 
rested  with  that  country  to  accept  the  invitation  and  enjoy  the 
benefits  accruing  therefrom  whenever  it  saw  fit,  but  there  is  no 
provision  in  our  law  which  allows  Australia  to  antedate  its  accept- 
ance and  thereby  become  entitled  to  enjoy  retrospective  benefits  here. 

The  agreed  fact  that,  in  accordance  with  the  provisions  of  its 
retroactive  amendment,  Australia  would  remit  if  unpaid,  or  would 
refund  if  paid,  duties  on  wheat  and  the  other  named  products,  if  any, 
thereinto  imported  from  this  country  between  August  10  and  Sep- 
tember 27,  1917,  makes  no  difference.  That  is  purely  a  matter  of 
domestic  policy,  and  imposes  no  corresponding  obligations  upon  this 
Government.  There  is,  however,  nothing  to  show  that  any  importa- 
tions of  the  kind  suggested  were  made,  and  it  is  quite  clear  that  the 
natural  effect  of  the  Australian  law,  prior  to  its  amendment,  would 
be  to  discourage  the  export  of  wheat  products,  not  natural  wheat, 
from  this  to  that  country. 

If 9  as  the  appellants  contend,  ''  the  board's  decision  leaves  to  the 
Australian  importer  the  full  benefit  of  the  retroactive  statute,  but 
denies  it  to  the  American  importer,"  thereby  resulting  in  unfair 
discrimination  against  the  latter,  we  think  the  answer  is  that  Aus- 
traUa  is  the  place  to  seek  relief  from  the  injurious  effects  of  its  re- 
troactive statutes,  if  any  there  be.  At  any  rate,  the  custoins  authori- 
ties and  the  courts  here  are  powerless  to  grant  relief  unless  our  statutes 
so  authorize. 

The  tariff  taxes  imposed  by  our  law  attach  immediately  upon 
entry  of  the  merchandise  here  to  be  finally  liquidated  and  collected 
in  due  course,  and  this  liability  can  not  be  discharged  or  affected  by 
foreign  retroactive  legislation. 

If  the  principle  of  importers'  contention  be  admitted,  when  would 
the  effective  retroactive  period  end?  Might  it  not  as  well  be  one 
year  or  more  as  one  month  f  Would  it  not  be  equally  applicable  to 
merchandise  the  duty  upon  which  had  been  finally  liquidated  and 
paid  here  without  protest  prior  to  the  enactment  there  of  the  retro- 
active statute  t 

Again,  as  the  Government  suggests,  suppose  that  at  the  date  of  the 
importation  here  Australia  had  imposed  no  duty  upon  wheat  or  wheat 
products,  and  that  afterwards  it  had  enacted  a  law  retroactively  im- 
posing such  duty,  could  it  be  successfully  contended  that  thereby  mer- 
chandise imported  here  became  subsequently  chargeable  with  a  duty 
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although  at  the  time  of  importation  it  was  entitled  to  and  was  allowed 
free  entry;  and  if  so,  for  how  long  a  time  would  such  liability  attach? 

We  think  the  fallacy  of  importers'  contention  is  that  it  ignores  the 
fact  that  the  dutiability  of  imported  merchandise  must  be  determined 
as  of  the  time  of  its  importation,  just  as  under  long-settled  law  and 
practice  its  then  condition  determines  its  classification. 

Other  countries  possess  no  powei*  to  change  the  status  of  merchan- 
dise after  it  has  been  imported  here,  but  may,  in  instances  of  which 
paragraph  644  is  an  illustration,  so  legislate  as  to  affect  importations 
thereafter  made. 

Importers  cite  no  authority  to  support  their  contention,  and  we 
know  of  none. 

The  case  of  United  States  v.  Laurentide  Paper  Co.  (5  Ct.  Cust. 
Appls.  619;  T.  D.  36157)  while  not  entirely  analogous,  nevertheless 
somewhat  indicates  the  views  of  this  court  upon  the  principle  really 
invoked  by  the  importers  here. 

The  judgment  of  the  Board  of  General  Appraisers  is  affirmed. 


(T.  D.  39082.) 
Horn  strips. 
United  States  v.  Brandt  (No.  2132).  ' 

1.  Construction,  Paragraph  511,  Tariff  Act  of  1913 — "Horn  Strips    ♦    *    ♦ 

Unmanufactured.  ' ' 
The  provision  of  paragraph  511,  tariff  act  of  1913,  for  "horn  strips    *    *    *    un- 
manufactured''   obviously    contemplates    that   some    manufacturing  process  or 
processes  must  be  applied  to  the  natural  horn  in  order  to  produce  a  horn  strip, 
because,  of  common  knowledge,  horn  does  not  grow  in  strips. 

2.  Evidence — Presumption    Favors    Board's    Finding — "Manufactures    of 

*  *  *  Horn"— "Horn  Strips." 
Strips  of  horn,  unpolished  and  undrilled,  with  unfinished  ends,  seeming  rather 
crude,  used  for  ankle  supports  in  shoes,  were  foimd  by  the  Board  of  United  States 
General  Appraisers  to  be  "horn  strips  *  *  *  unmanufactured,"  under  para- 
graph 511,  tariff  act  of  1913,  rather  than  "manufactures  of  *  *  *  horn"  under 
paragraph  368.  The  court,  being  imable  to  discover  from  the  record  that  the  board 
has  wrongly  interpreted  the  evidence  in  finding  the  facts  or  misapplied  the  law  to 
the  facts  as  found,  affirms  the  decision. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44344. 
[Affirmed.] 

William  W.  Hoppitiy  Assistant  Attorney  General  {Harry  M.  Farrell^  special  attorney^ 
of  counsel),  for  the  United  States. 
Walden  6c  Webster  for  appellee. 


Digitized  by 


Google 


211  [T.  D.  39082 

[Oral  argument  February  23, 1922,  by  Mr.  Hoppin  and  Mr.  Webster.] 

Before  Smith,  Barbbr,  and  Martin,  AsBOciate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 
Paragraph  368  of  the  tariff  act  of  1913,  among  other  things,  im- 
poses duty  upon 

Manufactures  of    *    *    *    horn — 

while  paragraph  511  allows  free  entry  to — 

Horns  and  parts  of,  including  horn  strips  and  tips,  unmanufactured. 

The  issue  here  is  under  which  of  these  two  paragraphs  the  mer- 
chandise is  properly  classifiable. 

■  The  official  exhibit,  conceded  to  be  typical  of  the  importation,  is  a 
bundle  containing  more  than  500  thin  flexible  pieces  of  horn,  each 
piece  approximately  4  inches  long  and  a  quarter  of  an  inch  wide. 
The  ends  of  a  majority  of  these  pieces  are  roughly  curved  or  rounded, 
some  being  very  irregular  and  not  rounded;  none  are  square.  The 
flat  sides  are  plain  without  holes  and  are  relatively  smooth,  apparently 
not  polished,  some  sides  being  smoother  than  others.  They  are 
made  from  the  horn  of  the  buffalo,  and  may  well  be  called  strips. 

There  is  no  evidence  to  show  what  method  or  process  or  kind  of 
implement  was  used  to  manufacture  them  from  the  original  horn 
except  what  may  be  presumed  from  inspection. 

At  the  present  time  these  strips  in  their  imported  condition  are 
used  for  ankle  supports  in  shoes.  They  were  formerly  used  in  the 
manufacture  of  corsets  and  in  robe  making. 

The  merchandise  was  classified  by  the  collector  under  paragraph 
368.  Importer  protested,  claiming  classification  under  paragraph  511. 
The  Board  of  General  Appraisers  upon  hearing  testimony  and  con- 
sidering the  exhibits,  definitely  found  that  these  strips  had  not  been 
advanced  by  processes  of  manufacture  beyond  the  contemplation  of 
the  free  list  paragraph,  and  therefore  reversed  the  decision  of  the  col- 
lector and  sustained  the  protest,  from  which  judgment  the  Govern- 
ment appeals. 

There  is  no  question  of  commercial  designation  in  the  case,  nor  do 
we  understand  there  is  any  question  that  these  pieces  of  horn  are 
horn  strips  within  the  common  meaning  of  the  language  of  paragraph 
511.  The  sole  question,  therefore,  is  whether  they  are  unmanufac- 
tured within  the  terms  of  that  paragraph. 

Two  witnesses  testified,  one  the  importer  in  his  own  behalf  and  the 
other  an  examiner  at  the  port  of  New  York,  who  had  formerly  been 
employed  in  the  manufacture  of  cutlery  where  deer  horn  was  quite 
extensively  used  as  covers  for  pocketknives,  on  behalf  of  the  Govern- 
ment. 
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The  importer  knew  nothing  as  to  how  these  strips  were  manu- 
facturedi  but  said  he  had  been  importiog  similar  articles  since  1907, 
and  that  they  had  always  been  allowed  free  entry.  He  produced 
samples  of  highly  polished  horn  strips  similar  in  size  to  the  exhibits 
here,  with  miiformly  rounded  ends,  and  with  holes  through  the  same 
near  each  end,  which  he  said  he  had  imported  during  the  time  and 
sold  to  the  dressmaker  trade,  but  which  he  was  not  now  importing, 
as  there  was  no  demand  therefor. 

The  examiner  testified  that  the  typical  exhibit  was  strip  horn,  the 
ends  and  surfaces  of  which,  he  said,  could  not  be  the  result  of  the 
first  process  of  sawing  horn  into  strips,  but  how  they  were  produced 
he  did  not  know.  He  could  not  say  whether  or  not  they  were  cut 
with  a  knife  or  a  machine  from  the  natural  horn.  He  had,  however, 
he  said,  seen  bufPalo-hom  strips  cruder  in  appearance  than  Exhibit  I, 
in  that  they  showed  the  marks  of  the  saw  teeth,  were  not  so  uniform 
in  thickness,  and  had  perfectly  square  ends.  In  the  cutlery  businebSi 
in  which  he  had  been  employed,  the  horn  strips  and  tips  used  were 
different  from  these  and  were  chiefly  made  from  deer  horn.  He  pre- 
sented certain  illustrative  exhibits  of  that  material,  which  he  said 
were  regarded  as  horn  strips  in  that  industry.  These  strips  on  one 
side  show  the  natural  outside  surface  of  the  horn;  on  the  other  side 
they  show  the  marks  of  the  saw  teeth;  and  they  are  used,  as  we 
understand  from  his  testimony,  in  the  manufacture,  among  other 
things,  of  covers  for  pocketknives.  He  said  that  after  they  had  been 
shaped  and  finished  for  such  use  they  were  called  scales,  or  knife 
scales,  and  were  known  throughout  the  trade  and  bought  as  horn 
strips. 

Upon  this  testimony,  which  is  the  substance  of  all  that  is  relevant 
to  the  issue,  the  board  came  to  the  conclusion,  as  above  stated,  that 
the  strips  here  had  not  been  advanced  by  processes  of  manufacture 
beyond  the  provisions  of  the  free-entry  paragraph. 

That  paragraph,  it  is  at  once  apparent,  contemplates  that  a  manu- 
facturing process  or  processes  must  be  applied  to  the  natural  horn 
in  order  to  produce  a  horn  strip,  because,  of  common  knowledge, 
horn  does  not  grow  in  strips.  As  already  appears,  we  are  not  ad- 
vised as  to  the  extent  of  the  processes  which  have  been  applied  to  the 
merchandise  before  us;  neither  are  we  informed  as  to  the  trade  desig- 
nation, if  any  there  is,  that  is  applicable  thereto.  The  merchandise 
itself  is  clearly  strips  of  horn,  and  we  hesitate  to  say  that  it  has  been 
advanced  beyond  a  condition  that  is  permissible  under  paragraph  511- 

There  is  another  feature  of  the  case  which  is  worthy  of  notice  and 
makes  in  favor  of  sustaining  the  judgment  below.  The  tariff  act  of 
1883  contained  a  free-entry  paragraph  covering — 

Horn  and  parte  of  horns  unmanufactured,  and  horn  strips  and  tips. 

In  Borgfeldt  v.  Erhardt  (41  Fed.  102),  decided  January  7,  1890, 
this  provision  was  under  consideration.    The  same  tariff  act  con- 
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tained  a  provision  assessing  a  duty  upon  horn  and  all  manufac- 
tures thereof  not  specially  provided  for.  The  collector  had  taken 
duty  under  that  provision  upon  pieces  of  horn  of  India  cattle  cut  into 
strips>  polished,  and  ready  for  use  as  bones  or  stays  for  ladies'  corsets 
and  dresses,  while  the  importer  claimed  they  were  entitled  to  free 
entry  under  the  provision  for  horn  strips.  On  the  trial  it  appeared 
that  the  horns  were  split  lengthwise  and  the  solid  tips  cut  off.  They 
were  then  soaked  and  put  into  a  hydraulic  steam  press  with  a  steel 
plate  between  the  respective  layers  and  pressed  down  and  flattened. 
Then  they  were  planed  into  stfips  of  various  lengths,  cut  into  uni- 
form lengths,  and  sorted.  Some  of  the  strips  were  scraped  smooth 
and  others  polished.  Some  were  allowed  to  remain  with  the  ends 
perfectly  square,  others  were  rounded  off,  and  near  the  ends  holes 
were  punched. 

It  was  shown  by  the  testimony  of  many  trade  witnesses  that  the 
merchandise  'Mn  any  and  all  of  the  conditions  above  mentioned, 
after  being  stripped  from  the  horn,"  was  known  in  the  trade  and 
commerce  of  the  country  as  horn  strips  prior  to  the  passage  of  the 
act  of  1883. 

The  coiu-t,  by  Lacombe,  Judge,  upon  these  facts,  said  in  substance 
that  because  the  word  '^  unmanufactured  "  was  inserted  in  the  middle 
of  the  paragraph  the  natural  inference  would  be  that  the  phrase 
'^hom  strips  and  tips"  covered  both  manufactured  and  unmanufac- 
tured horn  strips  and  .tips,  provided  they  had  not  bfeen  so  advanced  as 
to  have  become  something  else,  and  also  said  that  in  that  case  it  was 
entirely  clear  that  by  reason  of  the  proven  commercial  designation 
the  merchandise  there  involved  was  horn  strips  within  the  meaning 
of  the  paragraph,  and  that  Congress  in  enacting  the  act  of  1883  must 
have  so  understood  and  legislated  accordingly.  The  court's  judgment 
was  for  free  entry. 

This  interpretation  was  adopted  by  the  Treasury  Department  (see 
T.  D.  9879,  dated  February  21,  1890),  and  therein  directions  were 
given  that  like  merchandise  should  thereafter  be  allowed  free  entry. 
The  directions  related  to  pieces  of  horn  polished  with  a  hole  at  each 
end  and  the  ends  partially  rotmded,  ready  for  use  as  corset  stays  and 
dress  stays.     No  mention  was  made  of  unpoHshed  horn  strips. 

The  tariff  act  of  1890,  paragraph  611,  that  of  1894,  paragraph  511, 
and  of  1897,  paragraph  577,  contained  substantially  the  same  pro- 
visions for  free  entry  of  horn  strips  as  the  act  of  1883.  Each  of  the 
same  acts  contained  paragraphs  imposing  duty  upon  manufactures 
of  horn  not  otherwise  provided  for. 

While  the  tariff  act  of  1897  wasin  force  (see  T.  D.  18588,  dated 
November  23,  1897),  the  Treasury  Department  came  to  the  con- 
clusion that  pieces  of  horn  polished  and  ready  for  use  as  bones  for 
ladies'  corsets  and  dresses,  similar  to  those  referred  to  in  its  direc- 
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tion  of  FeWuary  21,  1890,  were  not  commercially  known  as  ''horn 
strips,"  but  rather  were  known  as  '^ polished  dress  bones,"  and 
therefore  directed  that  thereafter  they  be  classified  as  manufac- 
tures of  horn. 

In  T.  D.  19584  (G.  A.  4178)  in  re  Sheldon  &  Co.,  dated  June  11, 
1898,  the  Board  of  General  Appraisers  reviewed  the  whole  matter. 
It  found  the  merchandise  was  identical  with  that  involved  in  the 
case  of  Borgfeldt  v.  Erhardt,  supra  (which  it  will  be  noticed  was 
polished  horn  strips),  and  upon  the  authority  of  that  case  held  it 
entitled  to  free  entry.  As  to  commercial  designation,  relating  to 
which  11  witnesses  testified,  it  said  there  was  hardly  any  con- 
flicting evidence.  Therefrom  it  appeared  that  the  merchandise 
had  for  many  years  been  known  as  horn  strips,  while  later  it  had 
interchangeably  been  known  as  horn  bone  or  dress  bone,  but,  never- 
theless, found  it  to  be  horn  strips. 

In  the  act  of  1909,  paragraph  589,  this  provision  for  free  entry  of 
horn  strips  appears  in  the  same  language  as  in  paragraph  511  now 
under  consideration.  The  only  difference  between  that  paragraph 
and  its  predecessors  is, that  the  word  '* unmanufactured"  has  been 
removed  from  the  middle  to  the  end  of  the  paragraph. 

So  far  as  appears,  there  was  no  change  in  the  administrative 
practice  under  this  changed  condition  of  the  statute  until  the  Treas- 
ury Department  on  June  9,  1914  (T.  D.  34535),  directed  that  polished 
horn  strips,  having  the  ends  rounded  and  dri^ed,  should  be  classi- 
fied under  paragraph  368  as  manufactures  of  horn. 

Again  it  will  be  noted  that  this  ruling  of  the  department  did  not 
cover  merchandise  like  that  at  bar,  and  not  until  April  5.  1920  (see 
T.  D.  38351),  has  the  department  undertaken  to  collect  duty  upon 
such  merchandise. 

In  this  last  Treasury  decision  the  department  stated: 

It  has  been  the  practice  to  claaaify  free  of  duty,  under  paragraph  511  of  the  tariff, 
horn  strips  undrilled,  which  have  been  cut  into  uniform  lengths,  some  scraped  smooth, 
some  polished,  some  with  ends  cut  square,  and  others  rounded  off. 

The  department  gives  no  reason  for  this  change  in  classification, 
which,  if  justified,  would  appear  to  include  the  importation  in  this 
case. 

It  may  be  that  pieces  of  horn  like  those  now  before  us  are  not  horn 
strips  unmanufactured  either  in  fact  or  by  commercial  designation, 
but  upon  the  record  in  this  case  we  do  not  think  it  should  be  so  held. 

The  official  exhibits  are  horn  strips.  To  what,  if  any,  extent  they 
have  been  so  manufactured  as  to  advance  them  from  the  condition 
of  what  the  trade  regards,  or  from  what  might  in  common  parlance  be 
regarded  as  horn  strips  unmanufactured,  we  are  unable  to  say.  They 
are  apparently  unpolished,  have  no  holes,  and  to  nonexpert  eyes 
appear  rather  crude. 
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The  importer  comes  here  with  the  finjiijig  of  the  Board  of  General 
Appraisers  in  his  favor.  That  tribunal  is  possessed  of  as  much  knowl- 
edge as  are  we  on  the  litigated  question.  We  are  unable  to  discover 
that  it  has  wrongly  interpreted  the  evidence  in  finding  the  facts  or 
has  misappUed  the  law  to  the  facts  as  found,  and  its  judgment  is 
therefore  affirmed. 


(T.  D.  39083.) 

Dravxings  in  pen  and  ink, 

Unitbd  States  v.  Bertrosb  Co.  (No.  2124). 

1.  Relatjyb  Specificity. 

Manifestly  the  language  **  Works  of  art,  including  ♦  ♦  ♦  pen  and  ink  draw- 
ings, ♦  «  ♦  not  specially  provided  for,"  in  paragraph  376,  tariff  act  of  1913,  is 
less  specific  than  ''original  drawings  and  sketches  in  pen  and  ink,"  in  paragraph 
652. 

2.  Construction,  Paragraph  652,  Tariff  Act  of  1913 — "And"  Meaning  "Or." 

The  intention  of  the  provision  of  paragraph  652,  tariff  act  of  1913,  for  "original 
drawings  and  sketches  in  pen  and  ink  or  pencil  and  water  colors"  is  not  that  a 
pen-and-ink  sketch  must  also  be  water  colored.  The  word  "and"  is  used  as  a 
term  of  extension,  and  has  the  same  meaning  as  if  it  were  "or." 

3.  Pen-and-Ink  Drawings. 

Pen-and-ink  drawings  in  black  and  white  only,  original  productions  of  an  artist, 
imported  for  use  as  illustrations  in  a  fashion  magazine,  are  admissible  free  of  duty 
under  paragraph  652,  tariff  act  of  1913,  as  "original  drawings  *  *  *  in  pen 
and  ink,"  and  are  not  dutiable  under  paragraph  376  as  "Works  of  art,  including 
*    ♦    *    pen  and  ink  drawings,    ♦    *    *    not  specially  provided  for." 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers  G.  A.  8455  (T.  D.  38793). 

[Affirmed.] 

William  W.  Hoppin,  Assistant  Attorney  General  {John  J.  MulvaTuy,  special  at- 
torney, of  counsel),  for  the  United  States. 
Allan  R.  Brown  for  appellee. 

lOnU  argament  February  16, 1923,  by  Mr.  Hoppin  and  Mr.  Brown.) 

Before  Shfth,  Barber,  and  Martin,  Associate  Judges;  Db  Vries,  Presiding  Judge, 
participating  in  the  decision  by  a^eement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court* 
The  merchandise  now  in  question  consists  of  certain  pen-and-ink 
drawings  upon  paper  or  cardboard.     The  collector  assessed  duty 
upon  them  at  the  rate  of  15  per  cent  ad  valorem  imder  paragraph 
376  of  the  tariff  act  of  1913,  which  reads  in  part  as  follows: 

376.  Works  of  art,  including    ♦    ♦    *    pen   and  ink   drawings,    *    *    ♦    not 
specially  provided  for  in  this  section,  15  per  centum  ad  valorem. 
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The  importer  protested  against  the  assessment,  claiming  free  entry 
for  the  merchandise  under  paragraph  652  of  the  free  list,  which  reads 
in  part  as  follows: 

652.  Original  paintings  in  oil,  mineral,  water  or  other  colors,  pastels,  original 
drawings  and  sketches  in  pen  and  ink  or  pencil  and  water  colors,    *    *    *. 

The  protest  was  submitted  to  the  Board  of  General  Appraisers  and 
was  sustained,  from  which  ruling  the  Oovemment  appeals. 

As  already  stated,  the  present  articles  are  pen-and-ink  drawings. 
They  therefore  respond  eo  nomine  to  one  of  the  dutiable  enumerations 
of  paragraph  376,  and  concededly  they  would  be  governed  thereby 
unless  they  be  found  to  respond  also  to  the  enmnerations  of  para- 
graph 652  .of  the  free  list.  In  the  latter  event  the  free-Ust  provision 
would  prevail,  since  it  is  manifestly  the  more  narrow  and  specific  of 
the  two.  The  sole  question  in  the  case  therefore  is  whether  the  im- 
ported drawings  fall  within  the  free-list  classification  above  copied 
from  paragraph  652. 

The  drawings  are  in  pen  and  ink  and  are  in  black  and  white  only, 
without  coloring  in  water  colors  or  any  other  material.  They  are 
the  original  productions  of  an  artist,  and  are  designed  for  use  as 
illustrations  for  Harper's  Bazar.  They  represent  human  figures 
in  artistic  poses,  with  special  emphasis  upon  costume  and  draperies, 
and  other  similar  effects.  They  are  finished  drawings  and  are  not 
mere  sketches  intended  for  further  elaboration. 

The  importer  claims  that  the  drawings  thus  described  answer 
directly  to  the  free-list  enumeration  of  ''original  drawings,"  con- 
tained in  paragraph  652. 

The  Government,  on  the  other  hand,  denies  that  claim,  and  con- 
tends that  the  free-list  enumeration  in  question  is  limited  by  force 
of  the  succeeding  words  "and  water  colors"  to  such  original  draw- 
ings only  as  are  also  colored  in  water  colors.  And  since  the  present 
drawings  are  conced$dly  uncolored,  they  would  not,  according  to 
the  Government's  claim,  fall  within  the  provision  in  question. 

The  contention  of  the  Government  is  clearly  set  out  in  a  decision 
of  the  board  (by  Board  2)  reported  in  the  North  American  Lace  Co. 
case,  T.  D.  38501  (G.  A.  8371),  wherein  the  Government's  position 
as  aforesaid  was  sustained.     The  decision  reads  in  part  as  follows: 

The  articles  for  which  free  entry  is  provided  under  said  proviaion  are  described 
therein  as  ''original  drawings  and  sketches  in  pen  and  ink  or  pencil  and  water  colors." 
Clearly  such  provision  contemplates  water-color  drawings  which  must  be  original,  but 
which  may  be  sketched  in  pen  and  ink  or  with  pencil.  The  language  is  plain  and 
unambiguous  and  does  not  admit  of  the  application  thereto  of  a  strained  construction 
which  would  seek  to  interpret  the  conjunctive  word  ''and"  as  meaning  the  same  as 
the  disjunctive  word  "or." 

Upon  the  other  hand,  the  opposite  view  was  taken  by  the  board 
(by  Board  3)  in  the  decision  in  the  instant  case  now  upon  appeal, 
which  reads  in  part  as  follows: 
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We  can  not  accept  the  meaoing  attributed  to  that  part  of  paragraph  652  by  Board  2. 
We  think  it  meaoB  that  original  drawings  and  eketchee  in  pen  and  ink  are  free.  Also 
that  original  drawings  and  sketches  in  pencil,  whether  the  pencil  be  a  water  color 
pencil  or  a  lead  pencil,  or  any  other  pencil,  are  free. 

We  think  that  the  opinion  last  above  copied  correctly  expresses 
the  true  intent  of  the  provision  in  question.  In  the  first  lines  of 
paragraph  652  Congress  dealt  with  the  subject  of  original  paintings, 
and  granted  free  entry  to  them  whether  in  oil,  mineral,  water,  oi 
other  colors.  In  the  following  provisions  of  the  paragraph  Congress 
dealt  with  original  pictures  produced  by  delineation  as  distinguished 
from  painting.  The  first  enumeration  of  that  class  is  ''pastels," 
which  are  defined  to  be  ''pictures  drawn  with  colored  crayons." 
Next  comes  the  provision  now  in  question,  for  "  original  drawings  and 
sketches  in  pen  and  ink  or  pencil  and  water  colors."  It  seems  clear 
that  this  provision  was  designed  primarily  to  favor  and  benefit  the 
art  and  practice  of  original  drawing  and  sketching,  whether  with  pen 
or  pencil,  and  that  the  reference  therein  to  water  colors  was  of  a  pei> 
missive  rather  than  mandatory  character.  Accordingly  the  free 
admission  of  an  original  drawing  or  sketch  would  not  depend  upon 
the  presence  or  absence  of  water  coloring  thereon. 

The  opposite  interpretation  of  the  provision  would  convert  it 
into  one  primarily  for  w#ter-color  productions,  with  drawing  or 
sketching  in  pen  and  ink  or  pencil  as  merely  a  permissive  feature 
thereof.  This  statement  is  exemplified  by  the  quotation  above 
taken  from  the  decision  of  Board  2,  wherein  it  is  said  that  the  pro- 
vision "  contemplates  water-color  drawings  which  must  be  original, 
but  which  may  be  sketched  in  pen  and  ink  or  with  pencil." 

We  think,  therefore,  that  the  final  phrase  "and  water  colors," 
contained  in  the  provision  should  be  interpreted  as  a  permissive 
term  rather  than  an  exclusive  and  restrictive  one.  This  view  is 
80  convincingly  supported  by  the  manifest  intendment  of  the  para- 
graph that  we  feel  justified  in  reading  the  conjunctive  word  "and" 
of  the  phrase  as  if  it  were  written  "or."  The  rule  permitting  this 
construction  in  proper  cases  is  too  familiar  to  require  a  citation 
of  authorities. 

This  conclusion  is  consistent  with  the  opinion  of  this  court  in 
American  Colortype  Co.  v.  United  States  (9  Ct.  Cust.  Appls.  212, 
213;  T.  D.  38046),  wherein  it  was  said  with  reference  to  the  pro- 
vision now  in  question: 

But  the  second  enumeration  contains  a  limitation  not  found  in  the  first,  which  is 
that  it  shall  apply  only  to  such  pictures  as  are  drawn  or  sketched  in  pen  and  ink  or 
pencil,  even  though  they  be  colored  in  water  colors. 

The  foregoing  expression  "even  though  they  be  colored  in  water 
colors,"  is  equivalent  to  saying  "notwithstanding  that  they  be 
colored  in  water  colors,"  and  clearly  implies  that  the  absence  of 
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water  color  upon  a  drawing  woold  not  alone  prevent  its  free  entry 
under  the  classification  in  question.  It  is  proper  to  note,  however, 
that  the  issue  involved  in  the  former  case  differed  essentially  from 
that  which  is  presented  in  this,  and  that  the  foregoing  comment  was 
therefore  incidental  in  so  far  as  the  present  issue  is  concerned. 

In  accordance  with  the  foregoing  views  we  hold  that  the  original 
drawings  now  in  question  were  entitled  to  free  entry,  and  the  board's 
decision  to  that  effect  is  affirmed. 


(T.  D.  39084.) 

Sugar-drying  machines. 

Catton,  Neill  &  Co.  (Ltd.)  r.  United  States  fXo.  5130). 

Evidence,  Suffictency. 

The  testimony  of  a  witness  with  considerable  knowledge  of  sugar-dndng  ma- 
chinery that  he  knew  the  machinery  at  bar  to  be  used  for  this  purpose  and  did 
not  know  of  any  other  purpose  for  which  it  was  used  is  sufficient  to  establish  that 
audi  marftinery  is  dii^y  or  exclusively  used  in  this  country  in  the  manufactore 
of  sugar  and  to  fix  its  daasification  as  such  under  paragraph  391,  tariff  act  of  1913. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 

AiTEAL  from  Board  of  United  States  General  Appraisers,  T.  D.  38746  (G.  A.  8442). 

[Reversed.] 

Frank  L.  Lawrence  and  Thomas  M.  Lane  for  appellants. 

WilUam  W,  Hoppin,  Assistant  Attorney  Creneral  {Samuel  laentdimidy  special 
attorney,  of  counsel),  for  the  United  States. 

(Oral  argument  February  17, 1022,  by  Mr.  Lane  and  Mr.  Hoppin.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge. 
participating  in  the  decision  hy  agreement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 

The  merchandise  covered  by  this  appeal  consisted  of  certain  cen- 
trifugal machines  which  were  imported  at  the  port  of  Honolulu  for 
use  in  the  manufacture  of  sugar  upon  Hawaiian  plantations. 

The  collector  assessed  duty  upon  the  main  parts  of  the  machines 
at  the  rate  of  20  per  cent  ad  valorem  under  the  general  provision  for 
manufactures  of  metal  in  paragraph  167  of  the  tariff  act  of  1913. 
Certain  ball  and  roller  bearings,  however,  were  assessed  at  the  rate 
of  35  per  cent  ad  valorem,  under  the  eo  nomine  provision  for  such 
articles  in  paragraph  106  of  the  act. 

The  importers  protested  against  the  assessment,  claiming  that  the 
articles  were  knocked-down  entireties,  which  were  entitled  to  free 
entry  as  *' machinery  for  use  in  the  manufacture  of  sugar,"  under 
paragraph  391  of  the  act. 

That  paragraph  reads  as  follows: 
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FRBB  LIST. 


391.  Agricultural  implements:  Plows,  tooth  and  disk  harrows,  headers,  harvesters, 
reapers,  agricultural  drills  and  planters,  mowers,  horserakes,  cultivators,  threshing 
madiines,  cotton  gins,  machinery  for  use  in  manufacture  of  sugar,  wagons  and  carts, 
and  all  other  agricultural  implements  of  any  kind  and  description,  whether  specifically 
mentioned  herein  or  not,  whether  in  whole  or  in  par;t8,  including  repair  parts. 

The  protest  was  tried  before  the  Board  of  General  Appraisers  and 
was  overruled.    The  importers  thereupon  appealed. 

At  the  trial  the  importers  called  and  examined  but  a  single  witness, 
and  the  Government  called  none.  Accordingly,  the  only  evidence 
before  the  board  consisted  of  the  testimony  submitted  on  behalf  of 
the  protest,  and  the  question  arose  whether  that  was  sufficient  to 
establish  a  prima  facie  case  in  favor  of  the  importers.  The  board 
ruled  that  the  evidence  fell  short  of  that  measure,  and  this  appeal 
calls  for  a  review  of  that  decision. 

It  is  agreed  by  the  parties  that  the  free-list  provision  for ''  machinery 
for  use  in  the  manufacture  of  sugar"  ^covers  or  includes  only  such 
machinery  as  is  in  general  use  chiefly  or  exclusively  in  this  country 
in  the  manufacture  of  sugar.  See  United  States  v.  Boker  (6  Ct. 
Oust.  Appls.  243;  T.  D.  35472);  United  States  v.  American  Express 
Co.,  (id.  494;  T.  D.  36124);  Brown  v.  United  States  (7  id.  309;  T.  D. 
36871);  Richardson  v.  United  States  (8  id.  179;  T.  D.  37289),  and 
cases  cited.  The  controversy  between  the  parties,  therefore,  resolves 
itself  into  a  question  concerning  the  force  and  effect  which  should  be 
given  to  the  testimony  of  the  importers'  witness  in  order  to  determine 
whether  it  was  sufficient  to  overcome  the  presumption  in  support 
of  the  assessment,  and  establish  a  prima  facie  case  in  favor  of  the 
protestant. 

The  witness,  Mr.  Gartley,  is  vice  president  and  manager  of  C. 
Brower  &  Co.,  sugar  agents,  and  for  the  last  10  years  has  had  charge 
of  various  sugar  plantations  and  refineries  in  the  Hawaiian  Islands. 
He  is  also  president  of  Catton,  Neill  &  Co.,  of  Honolulu,  who  have 
lai^e  machine  shops  there  and  manufacture  sugar  machinery  of  all 
kinds,  acting  also  as  agents  for  other  manufactories  of  special  articles 
of  that  kind.  The  witness  described  in  detail  the  machinery  now  in 
question,  stating  that  he  had  ordered  it  according  to  certain  speci- 
fications for  use  as  machinery  in  the  manufacture  of  sugar,  that  it 
was  in  actual  use  as  such,  that  it  was  peculiarly  adapted  to  that  use, 
and  that  in  the  Hawaiian  Islands  such  machinery  was  used  for  no 
other  purpose.  The  witness  said  that  he  had  no  knowledge  of  any 
other  use  for  which  the  machines  were  adapted,  adding,  however, 
*' There  may  be  something  for  which  they  might  be  used,  but  I  have 
no  personal  knowledge  of  such  use."  The  witness  said,  however, 
that  he  had  personal  knowledge  of  the  fact  that  the  machines  were 
incapable  of  use  as  cream  separators  or  as  laundry  machinery. 
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The  foregoing  testimony  stands  uncontradicted  in  any  manner,  and 
it  certainly  tends  very  strongly  to  support  the  claim  made  by  the 
importers.  The  Government,  however,  contends  that  it  fails  to  estab- 
lish a  prima  facie  case  when  considered  in  the  light  of  the  following 
questions  and  answers  which  are  found  in  the  testimony  of  the 
witness: 

Q.  And  there  are  centrifugal  machines  with  top  suspension  that  are  used,  for  purpoeee 
other  than  sugar? — A.  Yes,  sir. 

Q.  What  would  you  say  they  are?— A.  In  chemical  factories,  I  should  imagine, 
drying  chemicals,  something  of  that  kind.  I  am  not  personally  acquainted  with  it 
at  all.    But  they  could  not  be  used  for  a  laundry  machine,  that  I  know. 

Q.  So  far  as  your  own  personal  knowledge  goes,  you  would  not  be  in  a  position  to 
swear  that  most  of  the  machines  of  the  kind  that  you  import  were  actually  used  in  this 
country  for  sugar  making? — A.  No. 

Q.  You  could  not  swear  to  that. — ^A.  No. 

Q.  I  understand  you  to  say,  however— I  want  to  get  this  straightr— I  understood  you 
to  say,  however,  that  so  far  as  your  own  personal  knowledge  went  you  would  not  be 
prepared  to  swear  that  the  largest  proportion  of  centrifugal  machines  of  this  kind  w^e 
not  usable  for  purposes  in  the  United  States — ^for  purposes  other  than  sugar  making; 
suitable  for  use? — A.  I  could  not  swear  to  that. 

The  Government  contends  that  the  foregoing  testimony  is  a  Qpn- 
fession  of  ignorance  upon  the  part  of  the  witness  conbeming  the  uses 
to  which  such  machinery  might  .be  applied,  since  he  could  not  say  of 
his  own  personal  knowledge  that  there  was  no  other  use  in  this  coun- 
try for  the  machines  equal  to  their  use  in  the  manufacture  of  sugar. 

We  do  not,  however,  take  that  view  of  the  force  and  effect  of  the 
testimony.  It  is  fair  to  believe  that  the  witness  was  a  business  man 
of  considerable  experience  with  such  machinery,  and  if  there  existed 
an  equal  or  major  use  thereof  other  than  in  sugar  making  it  is  prob- 
able that  he  would  have  known  of  that  fact.  His  lack  of  knowledge 
of  such  another  use  was  therefore  probative  to  the  effect  that  there 
was  no  other  such  use.  This  view  was  expressed  by  this  court,  by 
Judge  Smith,  in  Klipstein  v.  United  States  (1  Ct.  Oust.  Appls.  122, 
124;  T.  D.  31120)  in  the  following  words: 

That  testimony  was,  it  is  true,  negative  in  character  as  to  whether  the  oil  might  not 
be  put  to  some  other  use  than  that  of  dressing  leather,  but  it  was  direct,  affirmative, 
and  positive,  first,  that  it  was  used  for  dressing  leather  in  order  to  give  it  the  distinctive 
odor  of  Kuasia  leather;  second,  that  in  all  his  years  of  experience  with  the  oil  the  wit- 
ness knew  of  no  other  use  for  it;  and  third,  that  it  was  imported  by  his  firm  to  be  sold 
and  was  sold  exclusively  to  tanners  and  jobbers  in  tAuning  materials.  The  mere  fact 
that  the  merchandise  might  possibly  have  some  other  use  than  that  specified  is  not 
sufficient  of  and  by  itself  to  overcome  or  counterbalance  the  probative  effect  of  the 
sworn  declaration  of  a  single  witness  of  ten  years'  experience  with  the  goods  that  tfaey 
have  but  one  use  because  he  knows  of  but  one  use  for  them. — United  States  v.  Wells 
(77  Fed.  411). 

In  this  view  of  the  case  we  conclude  that  the  uncontradicted  and 
unimpeached  testimony  of  the  only  witness  in  the  case  was  sufficient 
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to  make  out  a  prima  facie  case  in  support  of  the  protest.  We  do  not 
overlook  the  rule  which  favors  the  decision  of  the  board  upon  the 
weight  of  the  evidence  in  case  of  contradictory  testimony,  but  in  the 
present  instance  there  is  no  conflict  of  evidence,  the  sole  question 
being  the  interpretation  proper  to  be  placed  upon  testimony  which 
is  undisputed  in  any  particular. 

We  conclude,  Uiere^ore,  that  the  testimony  was  sufficient  to  make 
out  a  prima  facie  case  to  the  effect  that  the  articles  in  question, 
including  the  ball  and  roller  bearings,  were  entireties  in  a  knocked- 
down  condition,  and  were  ''machinery  for  use  in  the  manufacture  of 
sugar,"  thereby  responding  to  the  enumeration  of  such^merchandise 
in  paragraph  391  of  the  free  list. 

The  decision  of  the  board  is  accordingly  reversed,  and  the  case  is 
remanded. 

Reversed, 


(T.  D.  39085.) 
Entireties — Engines  and  fans. 

Columbia  SHiPBun-DiNO  Go.  xt  al.  v.  Unxtko  States  (No.  2138). 

Entirbtibs — Engines  and  Fans. 

Steam  engines  and  fans,  designed  to  be  operated  together  for  supplying  forced 
draft  to  boilers  of  vessels,  each  engine  and  fan  being  complete  in  itself  and  capable, 
by  minor  alterations  in  the  couplings,  of  being  used  separately,  should  not  have 
been  treated  as  entireties  and  assessed  as  miscellaneous  manufactures  of  metal 
under  paragraph  167,  tariff  act  of  1913.  The  claim  of  the  protest  for  segregation  and 
assessment  of  the  engines  eo  nomine  under  paragraph  165  should  have  been  sus- 
tained by  the  Board  of  United  States  General  Appraisers. 

United  States  Court  of  Customs  Appeals,  March  31,  1922. 
Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44417. 
[Modified.] 

Camttotk  &  WaMvm  (J.  Stuart  Tomphim  of  counsel)  for  appellant. 
William  FT.  Hopping  Assistant  Attorney  General  (Charles  D.  Lawreneey  special  at- 
torney, of  counsel),  for  the  United  States. 

[Oral  argument  Felaruary  24, 1923,  by  lir.  Tompkins  and  Mr.  Hoppin.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  Db  Yries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Mabtin,  Judge,  delivered  the  opinion  of  the  court: 
The  merchandise  involved  in  this  case  consisted  of  certain  steam 
engines  and  Howden  fans  or  blowers,  which  were  designed  to  be 
operated  together  for  supplying  a  forced  draft  to  the  boilers  of  vessels. 
The  articles  were  classified  for  duty  as  entireties  and  were  assessed 
as  such  at  the  rate  of  20  per  cent  ad  valorem,  under  the  general  pro- 
vision for  manufactures  of  metal  contained  in  paragraph  167  of  the 
tariff  act  of  1913. 
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The  importers  protested  against  the  assessment,  presenting  two 
alternative  claims  in  the  protest,  first  claimii^  free  entry  for  the 
merchandise  as  materials  or  articles  for  the  construction  or  repair  of 
vessels  under  subsections  5  and  6,  paragraph  J,  Section  IV  of  the 
act;  and,  second,  claiming  that  if  not  entitled  to  free  entry  as  afore- 
said the  merchandise  should  nevertheless  be  segregated  for  duty 
and  the  steam  engines  should  be  assessed  at  the  rate  of  only  15  per 
cent  ad  valorem  under  the  eo  nomine  provision  for  ''all  steam 
engines"  in  paragraph  165  of  the  act. 

The  protest  was  submitted  upon  evidence  to  the  Board  of  General 
Appraisers,  and  was  overruled  as  to  both  of  its  claims.  This  appeal 
was  taken  from  that  decision. 

The  importers  now  abandon  their  claim  for  free  entry  of  the  mer- 
chandise, and  they  no  longer  contest  the  assessment  of  20  per  cent 
ad  valorem  levied  upon  the  fans.  But  they  insist,  however,  upon 
their  claim  that  the  steam  engines  should  be  classified  separately 
for  duty,  and  assessed  at  only  15  per  cent  ad  valorem  under  the 
eo  nomine  provision  for  ''all  steam  engines,''  contained  in  paragraph 
165  of  the  act.  It  may  be  repeated  that  the  engines  and  the  fans, 
although  invoiced  separately,  were  assessed  together  at  the  rate  of 
20  per  cent  ad  valorem  under  the  provision  for  manufactures  of 
metal  in  paragraph  167.  And  it  is  obvious  that  this  assessment 
depends  upon  the  assumption  that  the  steam  engines  and  fans  in 
.question  were  entireties  when  imported,  for  otherwise  the  engines 
would  plainly  fall  within  the  eo  nomine  enumeration  of  paragraph 
165  and  be  dutiable  at  15  per  cent  ad  valorem. 

The  competing  paragraphs  read  in  part  as  follows : 

165.  All  steam  engines,  steam  locomotives,  printing  presses,  and  machine  tools^ 
15  per  centum  ad  valorem;    *    *    ♦. 

167.  Articles  or  wares  not  specially  provided  for  in  this  section;    *    *    *;  if  com- 
posed wholly  or  in  chief  value  of  iron,'  steel,  lead,  copper,  brass,  nickel,  pewter,  zinc, 
aluminum,  or  other  metal,  but  not  plated  with  gold  or  silver,  and  whether  partly  or. 
wholly  manufactured,  20  per  centum  ad  valorem. 

The  steam  engines  and  Howden  fans  in  question  were  not  con- 
nected together  in  any  manner  at  the  time  of  importation.  When 
in  use  they  are  coupled  together,  and  serve  an  auxiliary  purpose  in 
connection  with  the  main  boiler  of  the  vessel.  The  fan  is  equipped 
with  a  rotating  shaft  which  carries  impellers  by  means  of  which  a 
draft  of  air  is  forced  first  through  a  heating  chamber  and  then  through 
the  fiiiC  box  of  the  boiler.  This  operation  tends,  of  course,  toward 
economy  and  efficiency  in  the  combustion  of  fuel.  The  fan  is  up-- 
right  in  form,  and  when  in  use  is  fastened  securely  to  the  vessel  floor. 
The  power  which  rotates  the  fan  shaft  is  transmitted  to  it  by  means 
of  the  steam  engine  in  question.  This  is  a  vertical  engine  of  ordinary 
type,  with  cylinder,  piston,  and  rotating  shaft.  It  has  no  boiler  of 
its  own,  but  is  supplied  with  steam  through  a  tube  connecting  with 
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the  main  boiler  of  the  vessel.  The  engine  is  fastened  to  the  floor 
near  enough  to  the  fan  to  leave  only  a  clearance  of  three-eighths  of 
an  inch  .between  the  respective  shaft  ends,  and  these  are  so  con- 
structed that  they  may  readily  be  connected  by  means  of  a  coupling 
and  four  removable  bolts.  It  is  common  practice  to  install  a  second 
engine  of  the  same  kind  in  the  same  manner  upon  the  opposite  side 
of  a  fan,  the  shaft  ends  thereof  being  similarly  in  juxtaposition,  in 
order  that  either  engine  may  be  put  in  service  for  the  operation  of 
the  fan  in  case  the  other  is  out  of  commission  for  any  reason. 

Both  the  engines  and  fans  are  constructed  in  different  sizes,  and 
in  general  the  size  of  an  engine  has  a  direct  relation  to  the  size  of 
the  fan  which  is  driven  by  it.  But  this  practice  is  not  invariable, 
for  a  large  engine  may  operate  a  small  fan,  or  vice  versa,  to  meet 
the  requirements  of  available  ship  space. 

The  engine  and  fan  are  not  connected  together  in  any  other  man- 
ner when  in  use;  and  they  may  easily  and  readily  be  disconnected 
by  merely  removing  the  temporary  bolts  and  coupling.  The  engines 
are  capable  of  use  for  other  purposes,  and  the  fans  may  be  operated 
by  other  means  of  propulsion,  although  minor  alterations  would  be 
required  in  such  cases.  Each  engine  is  complete  within  itself  as  a 
steam  engine,  and  each  fan  is  complete  within  itself  as  a  blower  fan. 
The  engines  range  in  price  from  £130  to  £386  according  to  size,  and 
the  fans  similarly  from  £148  to  £257. 

With  this  description  of  the  articles  before  us,  we  conclude  that 
the  engines  and  fans  as  imported  were  not  entireties,  notwithstand- 
ing the  fact  that  they  were  designed  to  be  operated  together;  for 
when  the  articles  are  installed  for  use  each  retains  its  own  name  and 
essential  character,  and  neither  one  becomes  in  fact  a  part  of  the 
other.  Nor  do  they  then  merge  or  imite  so  as  to  form  together  a 
new  or  distinct  article  having  a  different  name  or  character.  When 
in  use  the  engine  simply  performs  the  function  of  an  engine  and  re- 
tains its  name  as  such,  and  the  fan  performs  the  function  of  a  fan 
only  and  retains  its  separate  name  also. 

It  seems  clear,  therefore,  that  the  engines  in  question  were  dutiable 
under  the  eo  nomine  provision  for  all  "steam  engines,''  contained  in 
paragraph  165.  A  steam  engine  may  be  used  to  operate  a  pump,  a 
saw,  a  lathe,  or  other  machinery,  and  it  may  transmit  power  by 
means  of  a  belt  or  a  power  shaft,  or  by  means  of  a  temporary  coupling, 
as  in  the  present  case,  but  so  long  as  it  retains  its  essential  charac- 
teristics and  maintains  its  separate  name  and  identity  as  a  steam 
engine  it  may  claim  classification  for  duty  as  such  under  the  pro- 
vision in  question.  And  this  applies  to  the  engine  now  in  question, 
for  it  does  the  work  of  a  steam  engine  only,  and  no  reason  appears 
for  excluding  it  from  the  comprehensive  enumeration  of  "aZZ  steam 
engines''  in  paragraph  165. 
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Articles  similar  to  these  were  before  the  court  in  the  case  of  United 
States  V.  Carlin  (10  Ct.  Oust.  Appls.  83;  T.  D.  38356)  and  United 
States  V.  Reid  &  Co.,  id.  85;  T.  D.  38357).  The  issue  in  those 
cases,  however,  was  restricted  to  a  single  claim  made  by  the  importers, 
to  wit,  a  demand  for  free  entry  for  the  articles  as  shipbuilding  arti- 
cles or  materials  under  subsections  5  and  6  aforesaid,  upon  which 
issue  judgment  went  against  the  importers.  The  present  issue,  there- 
fore, was  not  involved  in  either  of  these  clises.  It  is  interesting, 
however,  to  note  incidentally,  that  the  Carlin  case  involved  five 
several  protests,  each  covering  importations  of  steam  engines  and 
Howden  fans  similar  to  these,  and  that  in  four  of  them  the  engines 
were  classified  and  assessed  with  duty  at  15  per  cent  ad  valorem 
as  steam  engines  under  the  eo  nomine  provision  therefor  in  para- 
graph 165,  the  fans  at  the  same  time  being  assessed  as  manufac- 
tures of  metal  under  paragraph  167.  The  merchandise  covered  by 
the  fifth  Carlin  protest,  likewise  composed  of  Howden  fans  and 
steam  engines,  was  assessed  at  20  per  cent  ad  valorem  imder  the 
general  provision  for  manufactures  of  metal  under  paragraph  167. 
The  merchandise  involved  in  the  Keid  case  consisted  of  Sheldon 
blowers  and  steam  engines  which  were  neither  invoiced  nor  entered 
separately  and  which  accordingly  were  assessed  together  at  20  per 
cent  ad  valorem  as  manufactures  of  metal  under  paragraph  167. 
The  protest  claimed  free  entry  for  the  engines  as  American  goods 
returned,  under  paragraph  404  of  the  act.  Since  the  present  issue 
was  not  presented  in  the  foregoing  cases  they  can  not  serve  as  prece- 
dents in  the  instant  case.  Nevertheless  it  is  interesting  to  note  that 
in  the  case  of  four  of  those  importations  the  steam  engines  were 
separately  assessed  with  duty  as  such,  which  assessment  was  aflSrmed 
by  the  judgment  entry  in  the  case,  and  that  in  the  other  two  instances 
conditions  which  bore  no  relation  to  the  present  question  effectually 
prevented  such  an  assessment. 

In  accordance  with  the  foregoing  views  the  decision  of  the  board 
is  modified,  being  reversed  in  so  far  as  it  relates  to  the  assessment 
of  the  steam  engines  in  question,  and  being  otherwise  affirmed;  and 
the  case  is  remanded. 

Modified. 

(T.  D.  39086.) 
Antidumping  act — *'  Harriburgs*'  from  Switzerland. 

T.  D.  39025  of  February  25, 1922,  which  published  a  finding  of  dumping  in  the  case  of 
"Hambuigs''  imported  from  Switzerland,  revoked. 

Tbeasurt  Dbpabtmbnt,  AfrU  22 ^  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

In  view  of  further  information  and  changed  conditions  reported  to 
the  department,  T.  D.  39025,  dated  February  25,  1922,  in  which  was 
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published  a  finding  of  dumping  in  the  case  of  ''Hamburgs"  imported 
from  Switzerland,  is  hereby  revoked. 

(106085.)  Elmeb  Dover,  Assistant  Secretary. 


(T.  D.  39087.) 

Laws  and  reguUUions  governing  the  recognition  of  attorneys,  agents,  and 
other  persons  representing  claimants  and  others  before  the  Treasury 
Department  and  offices  thereof  > 

[Circular  No.  230.»] 

Tbeasttrt  Department,  April  25, 1922. 
The  following  statutes  relate  to  the  recognition  of  attorneys,  agents, 
and  other  persons  representing  claimants  and  others  before  the 
Treasury  Department  and  offices  thereof: 

That  the  Secretary  of  the  Treasury  may  prescribe  rules  and  regulations  governing 
the  recognition  of  agents,  attorneys,  or  other  persons  representing  claimants  before  his 
Department,  and  may  require  of  such  persons,  agents  and  attorneys,  before  being 
recognized  as  representatives  of  claimants,  that  they  shall  show  that  they  are  of  good 
character  and  in  good  repute,  possessed  of  the  necessary  qualifications  to  enable  them 
to  render  such  claimants  valuable  service,  and  otherwise  competent  to  advise  and 
assist  such  claimants  in  the  presentation  of  their  cases.  And  such  Secretary  may 
after  due  notice  and  opportunity  for  hearing  suspend,  and  disbar  from  further  practice 
before  his  Department  any  such  person,  agent,  or  attorney  shown  to  be  incompetent, . 
disreputable,  or  who  refuses  to  comply  with  the  said  rules  and  r^^lations,  or  who 
shall  with  intent  to  defraud,  in  any  manner  willfully  and  knowingly  deceive,  mislead, 
or  threaten  any  claimant  or  prospective  claimant,  by  word,  circular,  letter,  or  by 
advertisement.    (Act  of  July  7,  1884,  23  Stat.  258.) 

Whoever,  being  an  officer  of  the  United  States,  or  a  person  holding  any  place  of 
trust  or  profit,  or  dischax^ng  any  official  function  under,  or  in  connection  with,  any 
Executive  Department  of  the  Government  of  the  United  States,  or  under  the  Senate 
or  House  of  Representatives  of  the  United  States,  shall  act  as  an  agent  or  attorney  for 
prosecuting  any  claim  against  the  United  States,  or  in  any  manner,  or  by  any  means, 
otherwise  than  in  discharge  of  his  proper  official  duties,  shall  aid  or  assist  in  the  prose- 
cution' or  support  of  any  such  claim,  or  receive  any  gratuity,  or  any  share  of  or  interest 
in  any  claim  from  any  claimant  against  the  United  States,  with  intent  to  aid  or  assist, 
or  in  consideration  of  having  aided  or  assisted,  in  the  prosecution  of  such  claim,  shall 
be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than  one  year, 
or  both.    (Act  of  Mar.  4,  1909,  sec.  109,  35  Stat.  1107.) 

It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day  of  June,  one  thous- 
and eight  hundred  and  seventy-two,  as  an  officer,  clerk,  or  employee  in  any  of  the 
Departments,  to  act  as  counsel,  attorney,  or  agent  for  prosecuting  any  claim  against 
the  United  States  which  was  pending  in  either  of  said  Departments  while  he  was  such 
officer,  clerk,  or  employee,  nor  in  any  manner,  nor  by  any  means,  to  aid  in  the  prose- 
cution of  any  such  claim,  within  two  years  next  after  he  shall  have  ceased  to  be  such 
officer,  clerk,  or  employee.    (Sec.  190,  Revised  Statutes.) 

That  it  shall  be  unlawful  for  any  person  who,  as  a  commissioned  officer  of  the  Army, 

or  officer  or  employee  of  the  United  States,  has  at  any  time  since  April  6,  1917,  been 

— ■'...,  I 

»  Effective  April  25, 1922.  This  circular  supersedes  Treasury  Department  Circular  No.  230,  dated  Febru- 
ary 15, 1991,  as  amended  June  7, 1921,  Jalv  l,  1921,  ami  December  23, 1921. 
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employed  in  any  Bureau  of  the  Government  and  in  such  employment  been  engaged' 
on  behalf  of  the  United  States  in  procuring  or  assisting  to  procure  supplies  for  the* 
Military  Establishment,  or  who  has  been  engaged  in  the  settlement  or  adjustment  of 
contracts  or  agreements  for  the  procurement  of  supplies  for  the  Military  Establish- 
ment, within  two  years  next  after  his  discharge  or  other  separation  from  the  service* 
of  the  Government,  to  solicit  employment  in  the  presentation  or  to  aid  or  assist  for 
compensation  in  the  prosecution  of  claims  against  the  United  States  arising  out  of  any 
contracts  or  agreements  for  the  procurement  of  supplies  for  said  Bureau,  which  were 
pending  or  entered  into  while  the  said  officer  or  employee  was  associated  therewith. 
A  \dolation  of  this  provision  of  this  chapter  shall  be  punished  by  a  fine  of  not  more 
than  $10,000  or  imprisonment  for  not  more  than  one  year,  or  both.  (Act  of  July  11  ^ 
1919,  41  Stat.  131.) 

That  section  five  hundred  and  fifty-eight  of  the  Code  of  Law  for  the  District  of 
Columbia,  relating  te  notaries  public,  be  amended  by  adding  at  the  end  of  said  sectioi^ 
the  following:  ''Provided^  That  the  appointment  of  any  person  as  such  notary  public, 
or  the  acceptance  of  his  commission  as  such,  or  the  performance  of  the  duties  there- 
under, shall  not  disqualify  or  prevent  such  person  from  representing  clients  before 
any  of  the  Departments  of  the  United  States  Government  in  the  District  of  Columbia 
or  elsewhere,  provided  such  person  so  appointed  as  a  notary  public  who  appears  to 
practice  or  represent  clients  before  any  such  Department  is  iK)t  otherwise  engaged  in- 
Government  employ,  and  shall  be  admitted  by  the  heads  of  such  Departments  to 
practice  therein  in  accordance  with  the  rules  and  regulations  prescribed  for  other 
persons  or  attorneys  who  are  admitted  to  practice  therein:  And  provided  further  ^  That 
no  notary  public  shall  be  authorized  to  take  acknowledgments,  administer  oaths, 
certify  papers,  or  perform  any  official  acts  in  connection  with  matters  in  which  he  is- 
employed  as  counsel,  attorney,  or  agent  or  in  which  he  may  be  in  any  way  interested 
before  any  of  the  Departments  aforesaid."  (Act  of  June  29, 1906,  34  Stat.  622.  Held 
'by  26  Opinions  of  Attorney  General,  236,  to  apply  to  all  notaries  who  may  practice 
before  the  Departments.) 

The  head  of  each  Department  is  authorized  to  prescribe  regulations,  not  incon- 
sistent with  law,  for  the  government  of  his  Department,  the  conduct  of  its  ofiicers  and 
clerks,  the  distribution  and  performance  of  its  business,  and  the  custody,  use,  and 
preserv^ation  of  the  records,  papers,  and  property  appertaining  to  it.  (Sec.  161,. 
Revised  Statutes.) 

Pursuant  to  the  authority  contained  in  the  above-quoted  statu- 
tory provisions,  the  following  rules  and  regulations  are  prescribed: 

1.  Committee  on  Enrollment  and  Disbarment, — (a)  A  committee 
on  enrollment  and  disbarment  is  hereby  created,  consisting  of  the 
Chief  Clerk  of  the  Treasury  Department,  who  shall  be  a  member 
ex  officioj  and  six  other  members,  one  of  whom  shall  be  detailed  from 
the  office  of  the  Secretary  of  the  Treasury  and  shall  act  as  chairman, 
three  from  the  oiSice  of  the  Commissioner  of  Internal  Revenue,  and 
one  each  from  the  office  of  the  Solicitor  of  the  Treasury  and  the 
Division  of  Customs.  The  Chief  Clerk  of  the  Treasury  Department 
shall  have  custody  of  all  papers,  records,  rdls,  etc.,  belonging  to  the 
committee,  and  shall,  in  the  absence  of  the  designated  chairman,  act 
as  chairman.  The  members  of  the  committee  shall  serve  for  the 
calendar  year  and  shall  perform  the  duties  herein  prescribed  in 
addition  to  their  other  duties.  The  committee  shall  meet  regularly 
on  the  first  Tuesday  of  each  month,  if  a  business  day,,  and  shall 


Digitized  by 


Google 


227  [T.  D.  30087 

meet  specially  on  other  days  at  the  call  of  the  chairman.     Four 
members  shall  constitute  a  quonmi. 

(&)  The  committee  shall  receive  and  consider  applications  to  be 
recognized  as  attorney,  agent,  or  other  representative  before  the 
Treasury  Department  or  offices  thereof;  receive  complaints  against 
those  enrolled;  conduct  hearings,  make  inquiries,  perform  other 
duties  as  prescribed  herein,  and  do  all  things  necessary  in  the  matter 
of  proceedings  for  the  enrollment,  discipline,  suspension  or  disbar- 
ment of  attorneys,  agents,  or  other  representatives,  pursuant  to  these 
regulations;  and  it  shall  submit  its  recommendations  therein  to  ^he 
Secretary  of  the  Treasury  for  approval. 

2.  Applications  for  enroUmeiii, — ^Applicants  for  enrollment  pursuant 
to  these  regulations  shall  submit  to  the  Secretary  of  the  Treasury  an 
application,  properly  executed,  on  Form  23  attached  hereto.  Appli- 
cations in  any  other  form  will  not  be  considered.  The  statements 
contained  in  the  application  must  be  verified  by  the  applicant. 
The  applicant  must  also  take  the  oath  of  allegiance,  and  to  support 
the  Constitution  of  the  United  States  as  required  by  section  3478, 
Revised  Statutes.  A  person  who  can  not  take  the  oath  of  allegiance, 
and  to  support  the  Constitution  of  the  United  States,  can  not  be 
enrolled.  Members  of  the  bar  of  a  court  of  record  will  apply  for 
enrollment  as  attorneys;  all  others  will  apply  for  enrollment  as  agents. 
The  Secretary  of  the  Treasury  may  in  any  case  require  other  and 
further  evidence  of  qualification.  Applicants  will  be  notified  of  the 
approval  or  disapproval  of  their  applications.  All  applications  for 
enrollment  must  be  individual,  and  individuals  who  practice  as  part- 
ners should  apply  for  enrollment  as  individuals  and  not  in  the  part- 
nership name.  An  individual  who  has  been  enrolled  may,  however, 
represent  claimants  and  others  before  the  Treasury  Department  in 
the  name  of  a  partnership  of  which  he  is  a  member  or  with  which  he 
is  otherwise  regularly  connected.  Except  as  hereinafter  provided 
in  paragraph  3,  a  corporation  can  not  be  enrolled  and  attorneys  or 
agents  will  not  be  permitted  to  practice  before  the  Treasury  Depart- 
ment for  account  of  a  corporation  which  represents  claimants  and 
others  in  the  prosecution  of  business  before  the  Treasury  Department. 
Persons  applying  for  enrollment  who  propose  to  act  for  such  a  corpo- 
ration in  the  prosecution  of  claims  and  other  business  before  the 
Treasury  Department  will  be  subject  to  rejection,  and  enrolled 
attorneys  or  agents  who  act  for  a  corporation  in  representing  claim- 
ants and  others  in  the  prosecution  of  claims  and  other  business  will  be 
subject  to  suspension  from  practice,  as  to  such  claims  or  business. 

3.  Customhouse  broJcers, — (a)  The  act  of  June  10,  1910  (36  Stat- 
464,  T.  D.  30789),  provides  in  part  that  persons,  copartnerships,  as- 
sociations, joint-stock  associations,  and  corporations  may  be  licensed 
as  customhouse  brokers  by  the  cpUector  or  chief  officer  of  customs  at 
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any  port  of  entry  or  delivery  to  transact  business  as  such  customhouse 
broker  in  the  collection  district  in  which  such  license  is  issued. 
Customhouse  brokers  so  licensed  require  no  further  enrollment  under 
these  regulations  for  the  transaction  of  business  within  their  re- 
spective collection  districts,  but  for  the  representation  of  a  claimant 
before  the  Treasury  Department  in  the  city  of  Washington  applica- 
tion for  enrollment  as  attorney  or  agent  must  be  made  in  conformity 
with  the  requirements  of  the  preceding  paragraph,  and  otherwise  in 
accordance  with  these  regulations,  except  that  if  a  customhouse 
broker,  so  licensed  in  a  collection  district,  is  a  copartnership,  asso* 
ciation,  joint-stock  association,  or  corporation,  its  claims  or  other 
business  may  be  prosecuted  in  its  name  before  the  department  in  the 
city  of  Washington  by  an  accredited  member  or  representative,  who 
must,  however,  be  first  duly  enrolled  in  accordance  herewith. 

(h)  The  provisions  of  sections  (6)  and  (c)  of  paragraph  6  hereof 
shall  apply  to  customhouse  brokers  only  as  to  the  application  to 
,  themselves  of  designations  which  might  imply  official  capacity  or  con- 
nection, and  as  to  solicitation  of  claims  or  business  before  the  Treasury 
Department  and  suggestion  of  previous  connection  with  the  Treasury 
Department  or  acquaintance  with  its  officers  or  employees. 

4.'  Restriction  of  right  to  he  heard  to  forties  and  enrolled  attorneys 
and  agents, — (a)  The  conmiittee  on  enrollment  and  disbarment  shall 
maintain  in  the  office  of  the  Chief  Clerk,  Treasury  Department,  a  roll 
of  attorneys  and  agents  entitled  to  practice  before  the  Treasury  De- 
partment. It  shall  likewise  maintain  lists  of  those  whose  applica- 
tions for  enrollment  have  been  rejected  and  those  who  have  been  sus- 
pended or  disbarred.  The  Chief  Clerk  shall  furnish  copies  of  said  roll 
and  lists,  with  such  additions  thereto  or  subtractions  therefrom  as 
may  be  made  from  time  to  time,  to  the  several  bureaus,  offices  and 
divisions  of  the  Treasury  Department,  and  upon  request  may  furnish 
information  as  to  whether  or  not  any  person  is  enrolled  as  an  attorney 
or  agent  before  the  Treasury  Department. 

Q))  All  bureaus,  offices  and  divisions  of  the  Treasury  Department 
are  hereby  prohibited  from  recognizing  or  dealing  with  anyone  ap- 
pearing as  attorney  or  agent  unless  the  name  of  such  attorney  or 
agent  appears  upon  the  list  of  those  entitled  to  practice  before  the 
Treasury  Department,  provided,  however,  that  the  head  of  any  bureau, 
office,  or  division  may,  in  his  discretion,  temporarily  recognize  such 
representative  pending  action  upon  his  application  for  enrollment, 
provided  his  name  does  not  appear  on  the  list  of  those  whose  applica- 
tions for  enrollment  have  been  rejected  or  on  the  list  of  those  who 
have  been  suspended  or  disbarre^d.  It  shall  be  the  duty  of  the  several 
bureaus,  offices  and  divisions  of  .the  Treasury  Department  to  ascertain 
in  each  case  whether  the  name  of  one  appearing  before  them  in  a  rep- 
resentative capacity  appears  on  the  roll  of  those  entitled  to  practice. 


Digitized  by 


Google 


229  [T.  D.  39087 

whether  such  representative  has  been  suspended  or  disbarred,  and 
whether  he  is  ineligible  under  section  (c)  of  this  paragraph  or  under 
section  190  of  the  Revised  Statutes.  Nothing  herein  contained  shall 
preclude  individual  parties  or  members  of  firms,  or  officers  of  corpora- 
tions, or  authorized  employees  of  firms  or  corporations,  from  appear- 
ing, upon  proper  identification,  as  representatives  of  their  own  inter- 
ests or  of  their  respective  firms  or  corporations  in  any  matter  before 
the  department  in  which  such  person,  firm  or  corporation  is  con- 
cerned as  a  principal;  but  attorneys,  counsel,  solicitors,  accountants 
and  other  agents  for  such  persons,  firms  or  corporations  must  be 
enrolled. 

(c)  No  attorney  or  agent  shall  be  permitted  to  appear  in  a  repre- 
sentative capacity  before  the  Treasury  Department,  or  any  of  the 
bureaus,  offices,  units,  divisions,  subaivisions,  or  other  agencies 
thereof,  in  regard  to  any  claim,  application  for  reaudit,  refund, 
abatement  or  reduction  in  tax  assessed,  or  any  other  matter,  to 
which  he  gave  actual  personal  consideration,  or  as  to  the  facts  of 
which  he  had  actual  personal  knowledge,  while  in  the  service  of  the 
Treasury  Department. 

The  forgoing  regulation  is  in  addition  to  the  inhibition  contained 
in  section  190  of  the  Revised  Statutes  of  the  United  States,  and  does 
not  authorize  the  appearance  of  an  attorney  or  agent  in  the  prose- 
cution of  any  claim  that  would  be  prohibited  by  that  section. 

5.  Suspension  and  disbarment  proceedings. — (a)  If  any  officer  or 
employee  of  the  Treasury  Department,  whether  in  the  city  of  Wash- 
ington or  elsewhere,  has  reason  to  believe,  or  if  the  complaint  is 
made  to  him,  that  an  enrolled  attorney  or  agent  has  violated  any 
provision  of  the  laws  and  regulations  governing  practice  before  the 
Treasury  Department  or  otherwise  engaged  in  improper  practice,  he 
shall  promptly  make  written  report  thereof  through  the  proper 
channels  to  the  committee  on  enroUment  and  disbarment.  The  com- 
mittee may.  on  the  basis  of  any  such  complaint,  upon  its  own  motion, 
or  otherwise  upon  reasonable  cause,  institute  proceedings  for  sus- 
pension or  disbarment  against  any  enrolled  attorney  or  agent.  Notice 
thereof,  signed  by  the  Secretary  or  Undersecretary  of  the  Treasury, 
shall  be  sent  by  mail  to  such  attorney  or  agent  at  the  address  under 
which  he  is  enrolled,  and  such  notice  shall  state  the  charge  or  charges 
made,  and  give  the  place  and  time  of  hearing,  which  shall  be  not  less 
than  thirty  nor  more  than  forty  days  from  the  date  of  mailing  the 
notice.  The  respondent  may  file  with  the  committee  an  answer  in 
duplicate,  which  shall  be  verified,  at  least  five  full  days  before  the 
time  of  the  hearing,  and  the  complaint  may,  in  the  discretion  of  the 
committee,  be  furnished  with  the  duplicate  thereof.  The  committee 
may,  in  its  discretion,  extend  the  time  for  answer,  or  postpone  the 
date  of  hearing,  or  adjourn  any  hearing  from  time  to  time  as  may  be 
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necessary.  An  enrolled  attorney  or  agent  against  whom  proceedings 
for  suspension  or  disbarment  have  been  instituted  as  herein  provided 
may,  subject  to  the  approval  of  the  Secretary  of  the  Treasury,  be 
suspended  for  the  time  being  from  practice  before  the  Treasury 
Department,  pending  the  conclusion  of  the  proceedings. 

(6)  The  committee  shall  conduct  hearings  according  to  such  rules 
of  procedure  as  it  shall  determine,  and  may  receive  evidence  in  such 
form  as  it  may  deem  proper.  The  respondent  may  be  represented 
by  counsel.  The  testimony  of  witnesses  may,  in  the  discretion  of  the 
committee,  be  required  to  be  under  oath,  and  may  be  stenograph- 
ically  reported  and  transcribed.  Depositions  for  use  at  a  heanng 
may,  with  the  approval  of  the  committee,  be  taken  by  either  party 
upon  oral  or  written  interrogatories  before  any  officer  duly  authorized 
to  administer  an  oath  for  general  purposes,  upon  ten  days'  written 
notice  if  the  deposition  is  to  be  taken  within  the  District  of  Columbia, 
and  upon  twenty  days*  written  notice  if  it  is  to  be  taken  elsewhere. 
When  a  deposition  is  taken  upon  written  interrogatories,  any  cross- 
examination  shall  be  upon  written  interrogatories.  Copies  of  such 
written  interrogatories  shall  be  served  with  the  notice,  and  copies  of 
any  written  cross-interrogatories  shall  be  mailed  to  the  opposing 
party  or  his  counsel  at  least  ten  days  before  the  time  of  taldng  the 
deposition. 

(c)  The  committee  shall,  promptly  after  the  conclusion  of  the  hear- 
ing, or,  if  the  respondent  does  not  appear  in  person  for  the  hearing, 
promptly  after  the  date  set  therefor,  submit  to  the  Secretary  of  the 
Treasury  a  copy  of  the  notice  of  hearing,  the  complaint,  answer  (if 
any),  the  record  of  the  hearing  (if  any),  and  any  written  findings  of 
fact  by  a  majority  of  the  committee,  together  with  a  recommendation 
either  that  the  charges  be  dismissed,  or  that  the  respondent  be 
reprimanded,  suspended  for  a  given  period  of  time,  or  disbarred. 
The  findings  and  recommendation  shall  be  signed  by  all  members  of 
the  committee  agreeing  thereto.  Members  of  the  committee  dis- 
senting therefrom  shall  submit  statements  of  their  reasons  therefor. 
If  any  members  of  the  committee  were  not  present  at  the  hearing  the 
fact  shall  be  stated. 

(d)  Upon  the  suspension  or  disbarment  of  an  attorney  or  agent, 
notice  thereof  shall  be  given  by  the  conunittee  to  the  heads  of  all 
bureaus,  offices  and  divisions  of  the  Treasury  Department  and  to  the 
other  branches  of  the  Government,  and,  unless  duly  reinstated,  such 
person  shall  not  thereafter  be  recognized  as  an  attorney  or  agent  in 
any  claim  or  other  matter  before  the  Treasury  Department  or  any 
office  thereof. 

6.  Causes  for  rejection,  suspension,  or  disbarment. — (a)  The  Sec- 
retary of  the  Treasury  may,  as  herein  provided,  suspend  or  disbar 
any  enrolled  attorney  or  agent  shown  to  be  incompetent  or  dis- 
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reputable,  or  who  refuses  to  comply  with  these  rules  and  regulations, 
or  who  shall  with  intent  to  defraud,  in  any  manner  willfully  and 
knowingly  deceive,  mislead,  or  threaten  any  claimant  or  prospective 
•claimant,  by  word,  circular,  or  letter,  or  by  advertisement.  It  shall 
be  the  duty  of  every  attorney  and  agent  to  use  the  utmost  diligence 
in  furnishing  evidence  required  in  matters  presented  to  the  Treasury 
Department,  and  the  Use  of  any  means  whereby  the  final  settlement 
of  a  claim  or  other  business  pending  before  the  Treasury  Department 
is  unjustifiably  delayed  may  be  sufficient  cause  for  suspension  or 
disbarment.  If  any  enrolled  attorney  or  agent  shall  knowingly 
employ  as  correspondent  or  subagent  in  any  matter  pending  before 
the  Treasury  Department  a  person  who  is  at  the  time  denied  enroll- 
ment, or  suspended  or  disbarred  from  practice  before  the  department, 
such  attorney  or  agent  himself  may  be  suspended  or  disbarred. 

(b)  Advertising  by  enrolled  attorneys  or  agents  which  describes 
their  capacity  or  ability  to  render  service  as  enrolled  attorney  or 
agents  is  forbidden.  Letterheads,  business  cards,  and  insertions  in 
directories,  newspapers,  trade  journals,  or  other  publications  should 
set  forth  only  the  name  and  address  of  the  attorney  or  agent  and  a 
brief  description  of  his  practice.  The  description  should  not  do  more 
than  state  the  nature  of  the  attorney's  or  agent's  business,  that  is 
to  say,  whether  he  practices  as  an  attorney,  accountant  or  agent,  and, 
if  desired,  any  special  field  of  service  or  practice  covered.  The  use 
by  attorneys,  agents,  or  others  of  adjectives  or  other  terms  which 
might  imply  official  capacity  or  connection  with  the  Government  or 
any  of  its  departments  is  specifically  forbidden. 

(c)  The  solicitation  of  claims  or  other  business  as  attorney  or 
agent  for  others  before  the  Treasury  Department  by  circulars, 
^vertisements  or  other  means,  including  personal  letters,  com- 
munications or  interviews  not  warranted  by  previous  business  or 
personal  relations  with  the  persons  addressed,  is  forbidden.  Adver- 
tising or  aolicvtaiion,  which  makes  any  suggestion  of  previous  connection 
with  the  Treasury  Department  or  a^qitaintance  with  its  officials  or 
employees,  or  any  reference  to  the  fact  of  enrollment,  is  specifically 
forbidden. 

(d)  Statements  or  implications  to  the  effect  that  an  attorney  or 
agent  is  in  position  by  reason  of  pas^  experience,  past  official  connec- 
tion, or  personal  association  witJi  the  Treasury  Department  or  any 
oflScials  or  employees  thereof,  directly  or  indirectly  to  influence  the 
disposition  of  business  in  the  Treasury  Department,  and  statements 
or  implications  to  the  effect  that  the  agent  or  attorney  is  able  to 
obtain  information  or  consideration  that  is  not  available  to  the  public 
in  regard  to  such  business,  are  forbidden. 

(e)  While  contingent  fees  may  be  proper  in  some  cases  before  the 
department,  they  are  not  generally  looked  upon  with  favor  and  may 
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be  made  the  ground  of  suspension  or  disbarment.  Both  their 
reasonableness  in  view  of  the  services  rendered  and  all  the  attendant 
circumstances  are  a  proper  subject  of  inquiry  by  the  department. 
The  Commissioner  of  Internal  Revenue  or  the  head  of  any  other 
Treasury  bureau  or  division  of  the  Secretary's  office  may  at  any  stage 
of  a  pending  proceeding  require  an  attorney  or  agent  to  make 
full  disclosure  as  to  what  iuducements,  if  any,  were  held  out  by 
him  to  procure  his  employment  and  whether  the  business  is  being 
handled  on  a  contingent  basis,  and,  if  so,  the  arrangement  regarding 
compensation. 

if)  Violation  of  any  of  the  foregoing  regulations  is  declared  cause 
for  suspension  or  disbarment  of  any  attorney  or  agent  enrolled  to 
practice  before  the  Treasiu-y  Department,  while  violation  thereof  by 
any  person  applying  for  enrollment  as  attorney  or  agent  will  be 
cause  for  rejection  of  his  application. 

(g)  Upon  notification  that  an  attorney  or  agent  enrolled  in  the 
Treasury  Department  has  been  disbarred  from  practice  before  some 
other  branch  of  the  Government,  the  committee  shall  forthwith  send 
to  such  attorney  or  agent,  in  the  same  manner  as  prescribed  for 
notice  of  hearing,  an  order  signed  by  the  Secretary  of  the  Treasury  to 
show  cause  within  thirty  days  why  he  should  not  be  disbarred  from 
practice  before  the  Treasury  Department;  and  thereafter  the  com- 
mittee shall  proceed  in  such  case  in  the  same  manner  as  if  a  notice 
of  hearing  had  been  sent. 

(h)  The  above  eniuneration  of  causes  for  rejection,  disbarment  or 
suspension  shall  not  exclude  other  causes  which  the  Secretary  may 
reasonably  deem  sufficient  in  any  case. 

7.  Authority  to  prosecute  claims;  delivery  of  clucks,  drafts^  and  tvar- 
rants. — (a)  A  power  of  attorney  from  the  principal  in  proper  form 
may  be  required  of  attorneys  or  agents  by  heads  of  bureaus,  offices 
and  divisions,  in  any  case.  In  the  prosecution  of  daims  involving 
payments  to  he  made  by  the  United  States,  proper  powers  of  attorney 
shaU  alvxiys  be  fled  before  an  attorney  or  agent  is  recognized.  No 
power  of  attorney  shall  be  recognized  which  is  filed  after  settlement 
made  by  the  accounting  officers,  even  though  the  settlement  certifi- 
cate may  not  yet  have  issued,  unless  such  power  of  attorney  recites 
that  the  principal  is  fully  cognizant  of  such  settlement  and  of  the 
balance  found  due. 

(b)  In  all  cases  originally  filed  in  the  Treasury  Department  and 
audited  and  allowed  by  the  accounting  officers,  payable  from  appro- 
priations thereafter  to  be  made  by  Congress,  the  drafts,  warrants,  or 
checks  issued  for  the  proceeds  of  such  claims  shall  be  made  to  the 
order  of  the  claimant,  and  may  be  delivered  to  the  attorney  or  agent 
legally  authorized  to  prosecute  the  same,  upon  his  filing  in  the  de- 
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partment,  after  the  allowance  of  the  claim,  the  ascertainment  of 
the  amount  due,  and  its  submission  to  Congress  for  an  appropriation, 
written  authority  executed  .in  proper  legal  form  for  delivery  of  such 
draft,  warrant,  or  check.  The  authority  so  filed  shall  describe  the 
claim  by  the  number  of  certificate  of  settlement,  the  amount  allowed, 
the  title  of  appropriation  from  which  to  be  paid,  the  date  when  sub- 
mitted to  Congress,  and  the  number  of  the  executive  document  in 
which  it  is  contained.  Drafts,  warrants,  or  checks  issued  for  the 
proceeds  of  other  like  cases  audited  and  allowed  by  the  accounting 
officers  but  which  are  to  be  paid  from  appropriations  available  at 
the  time  of  allowance  shall  also  be  made  to  the  order  of  the  claimant 
and  may  be  delivered  to  the  attorney  or  agent  filing  written  authority, 
executed  in  proper  legal  form,  to  receive  them.  The  Secretary  of 
the  Treasury  reserves  the  right,  however,  in  any  case  to  send  any 
draft,  warrant,  or  check  to  the  claimant  direct.  (See  also  paragraph 
9  hereof.) 

(c)  Drafts,  warrants,  or  checks  issued  in  payment  of  amounts 
allowed  by  Congress  in  favor  of  corporations  and  individuals  and 
appropriated  for  in  private  or  special  acts,  and  for  the  payment  of 
all  other  claims  presented  directly  to  Congress  and  prosecuted  before 
its  committees,  shall  be  made  to  the  order  of  claimants  and  delivered 
to  them  in  person  or  mailed  to  their  actual  post-office  addresses. 

{d)  Drafts,  warrants,  or  checks  issued  in  payment  of  judgments 
rendered  by  the  Court  of  Claims,  United  States  courts,  or  other 
courts  shall  be  made  to  the  order  of  the  judgment  creditor  and  de- 
livered to  or  sent  in  care  of  the  attorney  certified  by  the  court  to  be 
the  attorney  of  record  upon  his  filing  in  the  department  written 
authority,  executed  in  proper  legal  form,  after  the  date  of  the  ren- 
dition of  the  judgment,  for  such  disposition  of  such  draft,  warrant, 
or  check. 

(e)  When  judgments  of  the  Court  of  Claims,  United  States  courts, 
or  other  courts  are  paid  by  the  United  States,  a  notice  of  such  pay- 
ment, giving  number,  class,  and  date  of  the  draft,  warrant  or  check, 
and  amoimt  paid,  will  be  sent  by  the  Treasury  Department  to  the 
clerk  of  the  court  in  which  the  judgment  was  entered  in  order  that 
payment  may  be  entered  on  the  docket  of  the  court. 

8.  Substitution  of  attorneys  or  agents  and  revocation  of  authority, — 
(a)  Substitution  of  attorneys  or  agents  may  be  effected  only  on  the 
written  consent  of  the  attorney  or  agent  of  record,  his  principal, 
and  the  attorney  or  agent  whom  it  is  desired  to  substitute,  and  in  all 
cases  only  with  the  assent  of  the  head  of  the  bureau,  office  or  division 
concerned;  provided  that  where  the  power  of  attorney  under  which 
an  attorney  or  agent  of  record  is  acting  expressly  confers  the  power 
of  substitution,  such  attorney  or  agent,  if  in  good  standing  before 
the  department,  may,  by  a  duly  executed  instrument,  substitute 
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«,nother  in  his  stead,  such  other,  however,  to  be  recognized  as  the 
Attorney  or  agent  only  with  the  assent  of  the  head  of  the  bureau, 
office  or  division  concerned. 

(b)  If  a  firm  dissolve,  or  those  associated  as  attorneys  or  agents 
by  virtue  of  a  power  of  attorney  contest  the  right  of  either  to  receive 
-a,  draft,  warrant  or  check,  the  principal  only  shall  thereafter  be  rec- 
ognized, unless  the  members  or  survivors  of  such  firm,  or  the  asso- 
-ciates  in  such  power  of  attorney,  file  a  proper  agreement  showing 
which  of  such  members,  survivors  or  associates  may  continue  to 
prosecute  the  matter  and  may  receive  a  draft,  warrant  or  check;  and 
in  no  case  shall  a  final  settlement  of  the  matter  or  action  toward  the 
transmission  of  a  draft,  warrant  or  check  to  the  principal  be  delayed 
anore  than  sixty  days  by  reason  of  the  failure  to  file  such  agreement. 

(c)  The  revocation  by  a  principal  or  his  legal  representatives  of 
4i,uthority  to  prosecute  a  matter  will  not  be  effective,  so  far  as  the 
Treasury  Department  is  concerned,  without  the  assent  of  the  head 
■of  the  bureau,  office  or  division  before  which  the  matter  is  pending. 
Where  a  matter  has  been  suspended  pending  the  furnishing  of  evi- 
dence for  which  a  call  has  been  made  on  an  attorney  or  agent,  failure 
to  take  action  thereon  within  three  months  from  the  date  of  sus- 
pension may  be  deemed  by  the  administrative  officer  before  whom 
the  case  is  pending  cause  for  revocation  of  the  authority  of  such 
attorney  or  agent  without  further  notice  to  him. 

9.  In  the  settlement  of  claims  of  officers,  soldiers,  sailors,  and 
marines,  or  their  representatives,  and  all  other  like  claims  for  pay 
and  allowances  within  the  jurisdiction  of  the  General  Accounting 
Office,  the  draft,  warrant  or  check  for  the  f uU  amount  found  due  shall 
be  delivered  to  the  payee  in  person  or  sent  to  his  bona  fide  post- 
office  address  (residence  or  place  of  business)  in  accordance  with  the 
provisions  of  the  act  of  June  6,  1900  (31  Stat.  637). 

10.  This  circular  supersedes  the  regulations  promulgated  by  Treas- 
ury. Department  Circular  No.  230  of  February  15,  1921,  as  amended 
June  7,  July  1,  and  December  23,  1921,  relating  to  the  recognition 
of  attorneys,  agents,  and  others. 

11.  These  regulations  shall  apply  to  attorneys,  agents,  and  others 
representing  claimants  and  others  before  the  Treasury  Department 
in  the  city  of  Washington  or  elsewhere,  with  the  exception  as  to 
customhouse  brokers  set  forth  in  paragraph  3,  and  shall  be  effective 
from  and  after  the  twenty-fifth  day  of  April,  1922.  This  circular 
shall  apply  to  all  unsettled  matters  then  pending  in  this  department, 
or  which  may  thereafter  be  presented  or  referred  to  the  department 
or  offices  thereof  for  adjudication,  and  shall  be  applicable  to  all  those 
now  enrolled  to  practice  before  the  Treasury  Department  as  attorney 
or  agent,  provided  that  nothing  herein  contained  shall  be  construed 
to  abrogate  any  rules  or  orders  of  the  General  Accounting  Office 
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Telating  to  the  fees  of  attorneys,  agents,  or  others,  or  to  require  those 
now  enrolled  again  to  apply  to  be  enrolled. 

12.  The  Secretary  of  the  Treasury  may  withdraw  or  amend  at  any 
time  or  from  time  to  time  all  or  any  of  the  foregoing  rules  and  regu- 
lations, with  or  without  previous  notice,  and  may  make  such  special 
orders  as  he  may  deem  proper  in  any  case. 

A.  W.  Mellon, 
Secretary  of  the  Treasury, 


Treasury  Department,  Chief  Clerk.    Form  23.    (Revised  April  25, 1922.) 
Appucation  for  Admission  to  Practice  Before  the  Treasury  Department. 

The  Honortfble 

The  Secretary  of  the  Treasury. 

Sir: 

I, residing  at 

with  my  office  at hereby  apply  for  enrollment  to  be 

recognized  as to  represent  others  beforethe  Treas" 

(Attorney  or  agent.) 

ury  Department. 

1.  I  am  a  citizen  of  the  United  States  (if  naturalized,  state  where  and  when:  Place 
Date ),  and  the  date  of  my  birth 

is • 

2.  I  am  a  member  of  the  bar  of and  attach  hereto 

it  certificate  to  that  effect  from  said  court. 

I  am  now  in  active  practice  and  in  good  standing  in  said  court. 

3.^  I  am engaged  in  business  under  the  name  of 

(State  nature  of  business.) 

and  familiar  with  the  laws,  rules,  and  regulations  of  the  Treasury  Department.  I  am 
qualified  to  act  as  the  representative  of  others  and  render  them  valuable  service , 
psurticularly  in  matters  relating  to because  of  my  educa- 
tion, training,  and  business  experience,  which  have  been  as  follows:  (State  in  chro- 
nolo^cal  order,  giving  dates.) 
Preliminary  education:  Dates. 


Professional  or  technical  education: 
Practical  business  experience: 
Professional  or  technical  exx)erience: 


Particular  qualifications  rendering  applicant  competent  to  advise  and  assist  claim- 
ants in  presentation  of  their  cases: 

4.  I  have  never  been  rejected,  suspended,  or  disbarred  from  appearing  as  attorney 
or  agent,  or  in  any  other  representative  capacity,  before  any  branch  of  the  Federal 
or  any  State  Government  or  municipality,  or  any  court.  (State  details  of  any 
exception) 

6.  I  have  never  been  an  officer  or  employee  of  the  United  States. 

I  have  been  an  officer  or  employee  of  the  United  States  as  follows:  (State  office  or 
emplojrment,  with  dates  of  appointment  and  separation ) 


^  Paragraph  3  should  be  filled  in  only  by  persons  applying  for  enrollment  as  agent. 

Digitized  by  VjOO^IC 


T.  D.  39087]  236 

6.  I  have  read  and  noted  Treasury  Department  Circular  No.  230,  dated  April  25, 
1922,  and  particularly  paragraph  6  thereof. 

7.  I  have  made  no  previous  application  to  be  recognized  as  attorney  or  agent  before 
the  Treasury  Department.    (State  details  of  any  exception) 

8.'  I, ,  do  solemnly  swear  (or  affirm)  that  the  statements 

contained  in  the  foregoing  application  are  true  and  correct;  that  I  will  support  and 
defend  the  Constitution  of  the  United  States  against  all  enemies,  foredgn  and  domestic; 
that  I  will  bear  true  faith  and  allegiance  to  the  same;  that  I  take  this  obligation  freely 
without  any  mental  reservation  or  purpose  of  evasion;  and  that  if  authorized  to  rep- 
resent others  before  the  Treasury  Department  I  will  at  all  times  conduct  myadf 
strictly  in  compliance  with  the  laws  and  regulations  governing  practice  before  the 
Department.    So  help  me  God. 

(Name) 

(Address) 

Subscribed  and  sworn  to  before  me  this day  ol ,  192. . . 

(Signature  of  officer) 

(Official  title) 

[impress  seal  here.] 

Certificates  of  character* 

I  htf eby  certify  that  I  have  known  the  i      I  hereby  certify  that  I  have  known  the 

within-named since  •  within-named since 

;  that  during  ail  that  time  I  have  , ;  that  during  all  that  time  I  have 

(Year.)  (Year.) 

known  him  to  be  of  good  moral  character  known  him  to  be  of  good  moral  character 
and  worthy  of  the  trust  and  confidence  of  and  worthy  of  the  trust  and  confidence 
claimants  and  of  the  Treasury  Depart-  of  claimants  and  of  the  Treasury  Depart- 
ment, ment.     . 


( Name  and  address  of  person  not  related  (Name  and  address  of  person  not  related 

to  applicant.)  to  applicant.) 


(Date.)  I  (Date.) 

Tndorsemeru. 

Washington, ,192... 

The  attached  application  of for  enrollment  to  be 

recognized  as to  represent  others  before  the  Treasury 

Department  has  been  examined,  and  after  consideration  it  is  recommended  that  the 

application  be 

Chairman. 


Committee  on  Enrollment  and  DMarment, 

Treanary  Department. 
Approved  by  the  Secretary. 
(See  Schedule  No ) 


'  Note.— This  oath  may  be  Uken  before  any  Ju^ce  of  the  peace,  notary  pobUc,  or  other  person  vbo  ts 
le^ly  authorized  to  administer  an  oath  in  th^  Sute,  Territory,  or  District  where  the  apfdication  H  exe> 
ented.  The  seal  of  the  officer  administcttnR  the  oath  must  be  afBxed,  or  if  he  has  no  aral,  hi5  official  char- 
acter must  be  duly  certified  under  seal. 

*  Leave  oertilleates  blank  if  a  member  of  the  bar. 
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(T.  D.  39088.) 
Perfumes  containing  distilled  spirits. 

Stamping  with  cuBtoms  stampe  cartoiis  of  perfumeB  contaimng  distilled  spirits  pro- 
vided for  in  T.  D.  37391  of  November  1, 1917,  amended. 

Tbeasuby  Dbpabtment,  April  J?7, 19£2. 
To  Collectors  of  Customs  arid  Others  Concerned: 

It  has  been  brought  to  the  attention  of  the  department  that  the 
provision  of  the  r^ulations  published  in  T.  D.  37391  of  November 
1,  1917,  which  requires  that  the  cartons  or  other  covers  containing 
alcoholic  perfumery  shall  be  stamped  with  customs  stamps,  serves 
no  useful  purpose  and  is  not  necessary  for  the  protection  of  the 
revenue. 

The  paragraphs  of  the  said  regulations  headed  ^^  Perfumes  con- 
taining distillcKl  spirits"  are  therefore  amended  to  read  as  follows: 

The  internal-revenue  tax  imposed  on  imported  perfumes  by  section  600  (c)  of  the 
act  approved  February  24,  1919,  will  be  collected  by  collectors  of  customs  and  de- 
posited with  the  Treasurer  of  the  United  States  as  internal  revenue,  and  so  reported 
in  their  accounts. 

(103103.)  Elmeb  Dover,  Assistant  Secretary. 


(T.  D.  39089.) 
Antidumping  act — Revocation  of  finding  by  the  Secretary  of  the  Treasury. 

T.  D.  39036  of  March  13,  1922,  in  which  was  published  a  finding  of  dumping  in  the 
case  of  tissue  paper  from  England,  revoked— Proceedings  pending  before  cus- 
toms officers  based  on  that  decision  to  be  discontinued. 

Tbeasuby  Depabtment,  AprU  S7, 1922. 
To  Collectors  cf  Customs  and  Others  Concerned: 

Further  developments  satisfy  the  department  that  the  industry 
of  making  tissue  paper  in  the  United  States  is  not  being,  and  is  not 
likely  to  be,  injured  by  reason  of  the  importation  into  the  United 
States  of  tissue  paper  from  England. 

T.  D.  39036  of  March  13,  1922,  in  which  was  published  a  findmg 
under  section  201  (a)  of  the  antidumping  act  of  1921,  in  the  case  of 
such  tissue  paper,  is  therefore  hereby  revoked  and  all  proceedings 
pending  before  customs  officers  based  upon  the  said  decision  will  be 
discontinued. 

(106085.)  Elmeb  Doveb,  Assisiard  Secretary. 
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(T.  D.  39090.) 

Drawback, 

Synopsis  of  drawback  decisions  issued  between  March  27  and  April  29, 1922,  inclusive^ 

(A)  Flour, — ^Manufactured  by  the  Hecker-Jones-Jewell  Milling; 
Co.,  of  New  York,  N.  Y.,  wholly  or  in  part  with  the  use  of  imported 
wheat. 

A  manufacturing  record  shall  be  kept  in  the  manner  described 
in  the  sworn  statement  of  the  manufacturer  dated  March  18,  1922, 
showing,  in  the  case  of  each  lot  of  flour  manufactured  for  exportation 
with  benefit  of  drawback,  the  lot  number  and  date  of  manufacture 
thereof;  the  quantity,  identity,  and  value  of  the  imported  wheat 
used;  the  quantity  of  domestic  wheat,  or  flour  produced  from 
domestic  wheat,  used,  if  any;  the  quantity  of  each  kind  of  flour  ob- 
tained and  the  quantity  of  waste  incurred,  together  with  its  value, 
if  any.  A  sworn  abstract  from  such  manufacturing  record  shall 
be  filed  with  the  drawback  entry  or  certificate  of  manufacture.  In 
the  liquidation  of  such  abstracts  the  drawback  shall  be  distributed 
to  the  several  grades  of  flour  and  by-products,  which  shall  include 
screenings,  bran,  middlings,  red  dog  flour,  and  similar  products, 
according  to  their  relative  values  at  the  time  of  separation,  subject 
to  the  limitations  of  the  drawback  law,  as  interpreted  by  the  depart- 
ment in  T.  D.  33809  of  October  25,  1913. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less 
1  per  cent  thereof,,  on  the  quantity  of  imported  wheat  used  in  the 
manufacture  of  the  exported  flour,  as  shown  by  the  abstract  from  the 
manufacturing  record,  less  the  quantity  of  imported  material  which 
the  value,  if  any,  of  the  waste  will  replace. 

Rate  effective  on  and  after  December  5,  1921. 

Sworn  statement  dated  March  18,  1922,  transmitted  to  the  col- 
lector of  customs  at  New  York,  N.  Y.,  on  April  22,  1922.  (100284- 
12.)     (Signed)  Elmer  Dover,  Assistant  Secretary, 

(B)  Hosiery, — ^Manufactured  by  the  Lynchburg  Hosiery  Mills, 
of  Lynchburg,  Va.,  with  the  use  of  imported  artificial  silk  yam, 
for  the  account  of  the  Hosiery  Manufacturers  Corporation,  of  New 
York,  N.  Y.,  or  for  the  account  of  others. 

A  manufacturing  record  shall  be  kept  in  the  manner  described 
in  the  sworn  statement  of  the  manufacturer  dated  April  4,  1922, 
and  at  the  end  of  each  period  of  manufacture,  which  shall  not  exceed 
one  month,  there  shall  be  filed  a  certificate  of  manufacture  and 
abstract  from  manufacturing  records  showing,  for  the  period,  the 
quantity,  identity  and  value  of  each  lot  of  imported  artificial  silk 
yam  used,  the  quantity  of  each  kind,  size  and  style  of  hosiery  manu- 
factured therefrom,  the  quantity  of  each  kind,  size  and  style  of 
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defective  hosiery  obtained,  and  the  quantity  of  waste  resulting, 
together  with  its  value,  if  any. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  artificial  silk  yam  used 
in  the  manufacture  of  the  exported  hosiery,  as  shown  by  the  abstract 
from  the  manufacturing  record,  less  the  quantity  of  imported  ma- 
terial which  the  value,  if  any,  of  the  waste  will  replace. 

Rate  eflFective  on  and  after  December  11,  1921. 

Sworn  statement  dated  April  4,  1922,  transmitted  to  the  collector 
of  customs  at  New  York,  N.  Y.,  on  April  26,  1922.  (95187-28.). 
(Signed)  Elmer  Dover,  Assistant  Secretary, 

(C)  Hosiery. — Manufactured  by  the  Reading  Eiiitting  Mills  and 
the  Glasser  Hosiery  Co.  (Inc.),  of  Reading,  Pa.,  the  Bangor  Silk 
Knitting  Mills,  of  Bangor,  Pa.,  and  the  West  Branch  Eiiitting  Co.,. 
of  Milton  and  Shamokin,  Pa.,  with  the  use  of  imported  yam,  for  the- 
account  of  the  Hosiery  Manufacturers  Corporation,  of  New  York, 
X.  Y.,  or  for  the  account  of  others. 

A  manufacturing  record  shall  be  kept  at  each  of  the  factories  in 
the  manner  described  in  the  sworn  statements  of  the  manufacturers 
dated  January  21  and  28,  March  22,  and  April  12,  1922,  respectively,, 
showing,  in  the  case  of  each  lot  of  hosiery  manufactured  for  expor- 
tation with  benefit  of  drawback,  the  lot  number  and  date  of  man- 
ufacture thereof;  the  quantity,  value,  and  identity  of  each  kind  of 
imported  yarn  used;  the  quantity  of  each  kind,  size,  and  style  of 
hosiery  obtained;  the  quantity  of  each  kind,  size,  and  style  of  defec- 
tive hosiery  resulting;  and  the  quantity  of  each  kind  of  waste  incurred, 
together  with  the  value  thereof,  if  any.  A  sworn  abstract  from  such 
manufacturing  record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  Icss- 
1  per  cent  thereof,  on  the  quantity  of  imported  yarn  used  in  the  man- 
ufacture of  the  exported  hosiery,  as  shown  by  the  abstract  from  the 
manufacturing  record,  less  the  quantity  of  imported  material  which 
the  value,  if  any,  of  the  waste  will  replace. 

These  regulations  shall  be  effective  as  to  hosiery  exported  by  the 
Reading  Knitting  Mills  on  or  after  August  3,  1921,  by  the  Bangor 
Silk  Knitting  Mills  on  or  after  September  21,  1921,  by  the  Glasser 
Hosiery  Co.  (Inc.),  on  or  after  November  13,  1921,  and  by  the  West 
Branch  Knitting  Co.  on  or  after  March  17,  1922. 

Supplemental  sworn  statements  may  be  filed  covering  additional 
factories  manufacturing  hosiery  for  exportation  with  benefit  of 
drawback  with  the  use  of  imported  yam,  and  upon  verification  of 
such  statements  and  approval  by  the  department,  drawback  may  be 
allowed  on  hosiery  manufactured  at  such  factories. 

Supplemental  sworn  schedules  may  be  filed  covering  additional 
kinds,  styles,  and  sizes  of  hosiery,  and  upon  verification  of  such  sched- 
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ules  drawback  may  be  allowed  on  hosiery  manufactured  in  accordance 
therewith. 

T.  D.  36609  of  July  28,  1915,  revoked. 

Sworn  statements  referred  to  above  transmitted  to  the  collector 
of  customs  at  New  York,  N.  Y.,  on  April  26,  1922.  (95187-28.) 
(Signed)  Elmer  Doveb,  Assistant  Secretary. 

(D)  Lamps,  electric.— T.  D.  38029  (D)  of  May  21,  1919,  as  extended 
by  T.  D.  38514  (D)  of  October  1,  1920,  providing  for  the  payment  of 
drawback  on  electric  lamps  manufactured  by  the  International 
General  Electric  Co.,  of  Harrison,  N.  J.,  with  the  use  of  imported 
lamp  bases  and  bulbs,  further  extended  to  provide  for  the  manufac- 
ture of  such  articles  at  its  factory  at  Providence,  R.  I. 

Extension  effective  on  and  after  December  16,  1921. 

Sworn  statement,  dated  March  22,  1922,  transmitted  to  the  col- 
lector of  customs  at  New  York,  N.  Y.,  on  April  26,  1922.  (72091.) 
(Signed)  Elmeb  Dover,  Assistant  Secretary. 

(E)  Marble  slabs. — ^Manufactured  by  the  Gray  Ejiox  Marble  Co., 
of  Knoxville,  Tenn.,  from  imported  marble  blocks. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  February  21,  1922, 
showing,  in  the  case  of  each  lot  of  marble  slabs  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof;  the  number,  dimensions,  and  identity  of  the 
imported  marble  blocks  used;  the  number  and  dimensions  of  the 
marble  slabs  obtained;  and  the  number  and  width  of  saw  cuts  made. 
A  sworn  abstract  from  such  manufacturing  record  shall  be  filed  with 
the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  marble -appearing  in  the 
exported  slabs,  with  an  addition  to  compensate  for  waste  incurred 
in  sawing,  as  shown  by  the  abstract  from  the  manufacturing  record, 
with  a  maximum  allowance  for  waste  of  seven  thirty-seconds  inch  for 
each  saw  cut  made. 

Rate  effective  on  and  after  March  2,  1921. 

Sworn  statement  dated  February  21,  1922,  transmitted  to  the  col- 
lector of  customs  at  Tampa,  Fla.,  on  March  29,  1922.  (104131-4.) 
(Signed)  Elmer  Dover,  Assistant  Secretary. 

(F)  Medicinal  preparation;  "  Manola.^' — ^Manufactured  by  the  Luy- 
ties  Pharmacal  Co.  or  the  Manola  Co.,  of  St.  Louis,  Mo.,  with  the  uae 
of  domestic  taxpaid  alcohol. 

Manufacturing  records  shall  be  kept  in  the  manner  described  in 
the  sworn  statements  of  the  Manola  Co.,  dated  January  11  and  Feb- 
ruary 16,  1922,  and  of  the  Luyties  Pharmacal  Co.,  dated  March  27, 
1922,  showing,  in  the  case  of  each  lot  of  manola  manufactured  for 
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exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  domestic  tax- 
paid  alcohol  used,  the  quantity  of  manola  obtained,  and  the  number 
and  size  of  containers  in  which  packed.  A  sworn  abstract  from  such 
manufacturing  record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  tax  paid  on  the  quan- 
tity of  alcohol  used  in  the  manufacture  of  the  exported  manola,  as 
shown  by  the  abstract  from  the  manufacturing  record. 

Rate  effective  on  and  after  October  20,  1921. 

Sworn  statements  referred  to  above  transmitted  to  the  collector 
of  customs  at  St.  Louis,  Mo.,  on  April  26,  1922.  (101560-30.) 
(Signed)  Elmer  Dover,  AssistarU  Secretary. 

(G)  Medicinal  preparations.— T.  D.  35636  of  August  6,  1915,  pro- 
viding for  the  payment  of  drawback  on  medicinal  preparations  manu- 
factured by  the  Palisade  Manufacturing  Co.,  of  Yonkers,  N.  Y,,  with 
the  use  of  domestic  taxpaid  alcohol,  amended  to  provide  for  the  filing 
of  supplemental  sworn  schedules  covering  the  manufacture  of  addi- 
tionid  kinds  of  medicinal  preparations,  changes  in  formulas  or  sizes 
of  containers,  or  the  use  of  imported  materials. 

Upon  verification  of  such  supplemental  schedules  drawback  may 
be  aUowed  on  medicinal  preparations  manufactured  in  accordance 
therewith. 

Amendment  effective  on  and  after  September  28,  1921. 

Supplemental  sworn  statement,  dated  March  13,  1922,  covering 
the  manufacture  of  Kola-Cardinette,  transmitted  to  the  collector  of 
customs  at  New  York,  N.  Y.,  on  April  5,  1922.  (71474.)  (Signed) 
EucEB  Dover,  Assistant  Secretary. 

(H)  Paper,  carbon,  and  typewriter  ribbons. — ^Manufactured  by  the 
Carrib  Manufacturing  Corporation,  of  Rochester,  N.  Y.,  with  the  use 
of  imported  tissue  paper. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  February  18,  1922, 
showing,  in  the  case  of  each  lot  of  carbon  paper  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  identity  of  the  imported  tissue  paper  us#d, 
the  quantity  of  carbon  paper  obtained,  and  the  quantity  of  imported 
tissue  paper  appearing  therein.  A  sworn  abstract  from  such  manu- 
facturing record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  quantity  of  imported  tissue  paper  appearing 
in  the  exported  carbon  paper,  as  shown  by  the  abstract  from  the 
manufacturing  record. 

Drawback  may  also  be  allowed,  under  the  provisions  of  T.  D. 
37377  (G)  of  February  20,  1917,  on  typewriter  ribbons  manufactured 
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by  the  said  firm  from  typewriter  ribbon  cloth  produced  by  the 
Sherman  &  Sons  Co.,  of  New  York,  N.  Y.,  from  imported  cotton 
cloth. 

Rate  eflFective  on  and  after  October  26,  1921. 

Sworn  statement,  dated  February  18, 1922,  transmitted  to  the  col- 
lector of  customs  at  New  York,  N.  Y.,  on  March  29, 1922.  (101733-5.) 
(Signed)  Elmer  Dover,  Assistant  Secretary. 

(I)  WaU  board. — Manufactured  by  the  Plastergon  Wall  Board 
Co.,  of  BuflFalo,  N.  Y.,  with  the  use  of  imported  wood-pulp  board. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  January  5,  1922, 
showing,  in  the  case  of  each  lot  of  wall  board  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  identity  of  the  imported  wood-pulp  board 
used,  the  quantity  of  finished  wall  board  obtained,  and  the  quantity 
of  imported  wood-pulp  board  appearing  therein.  A  sworn  abstract 
from  such  manufactiu*ing  record  shall  be  filed  with  the  drawback 
entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  wood-pulp  board  appear- 
ing in  the  exported  wall  board,  as  shown  by  the  abstract  from  the 
manufacturing  record. 

Rate  eflfective  on  and  after  October  19,  1921. 

Sworn  statement  dated  January  5, 1922,  transmitted  to  the  collector 
of  customs  at  New  York,  N.  Y.,  on  March  29,  1922.  (109779.) 
(Signed)  Elmer  Dover,  Assistant  Secretary. 

(J)  Wool  cleaned,  scoured,  graded,  and  (or)  carded. — Produced 
by  E.  S.  Parkhurst  &  Co.,  of  Gloversville,  N.  Y.,  by  one  or  more  of 
the  following  processes:  Cleaning,  scouring,  grading,  and  carding 
from  wool  pulled  from  imported  skins  by  firms  operating  under 
drawback  rates  now  existing  or  hereafter  promulgated  or  from  wool 
imported  in  the  grease  or  scoured. 

A  record  shall  be  kept  in  the  manner  described  in  the  sworn 
statement  of  the  producer,  dated  February  28,  1922,  showing,  in  the 
case  of  each  lot  of  cleaned,  graded,  scoured,  and  (or)  carded  wool 
produced  for  exportation  with  benefit  of  drawback,  the  lot  niunber 
and  date  of  production  thereof;  the  quantity,  identity,  and  value  of 
the  imported  wool  used;  the  quantity  and  value  of  each  grade  of 
finished  wool  obtained;  and  the  quantity  of  waste  resulting,  together 
with  its  value,  if  any.  A  sworn  abstract  from  such  record  shall  be 
filed  with  the  drawback  entry  or  certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  imported  wool  used  in  the  produc- 
tion of  the  exported  wool,  as  shown  by  the  abstract  from  the  record 
provided  for  above,  such  quantity  to  be  reduced  according  to  the 
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quantity  of  imported  material  which  the  value  of  the  waste  will 
replace.  The  drawback  shall  be  distributed  to  the  several  grades  of 
wool  obtained  according  to  their  relative  values  at  the  time  of  separa- 
tion. 

Rate  eflFective  on  and  after  September  15,  1921. 

T.  D.  28133,  T.  D.  30405,  and  T.  D.  30540  of  May  3, 1907,  March  7, 
1910,  and  April  18,  1910,  revoked. 

Sworn  statement  dated  February  28,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  April  20, 1922.  (44613.) 
(Signed)  Elmer  Dover,  Assistant  Secretary, 


(T.  D.  39091— G.  A.  8521.) 
Gauge  of  liqiLor  under  act  of  October  3,  1917, 

1.  Protests  claiming  aflsessinent  should  have  been  based  on  actual  content  of 
casks  at  time  of  withdrawal,  sustained  as  to  all  casks  and  hogsheads  gauged  on  with- 
drawal, no  other  gauge  having  been  made  at,  near,  or  subsequent  to  date  of  tax  act. 

2.  As  to  casks  and  hogsheads  not  regauged  at  any  time  after  entry  for  warehouse, 
the  content  gatige  at  the  time  of  entry  and  not  the  capacity  gauge,  proper  basis 
for  assessment. 

3.  Protests  drawn  with  reference  to  alleged  existing  facts  and  «cts  of  the  col- 
lector properly  sustained  on  proof  of  those  facts. 

United  States  General  Appraisers,  New  York,  April  24,  1922. 

In  the  matter  of  protests  940814,  etc.,  of  Park  &.  Tilford  against  the  assessment  of  duty  by  the  collector 
of  castoms  at  the  port  of  New  York. 
[Reversed.] 

Awerman  6c  Patterson  ( Maurice  W.  Clarke  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  (Marcus  Higginbotham,  jr,^  special 
attorney),  for  the  United  States. 

Before  Board  3  (WArrE,  Hay,  and  Adamson,  General  Appraisers;  Hay,  G.  A., 

dissenting). 

Adamson,  General  Appraiser:  In  this  suit  against  the  United 
States,  the  importer  protests  the  internal  revenue  tax  imposed 
upon  certain  liquors.     The  specific  allegation  in  protest  940814  is — 

Collector  erred  in  assessing  tax  or  duty  at  $2.10  per  gallon  as  revenue  tax  under  act 
of  October  3,  1917,  on  amount  found  by  gauger  at  time  of  entry.  Claim  is  made  that 
the  tax  should  have  been  assessed  on  the  amount  of  liquor  contained  in  casks  and  hogs- 
heads at  time  of  withdrawal  from  bond,  making  allowance  for  leakage  or  evaporation 
occurring  between  time  of  entry  and  withdrawal. 

Protest  940815  is  identical  and  contains  the  additional  language  at 
the  end  of  the  protest: 

"or  under  the  same  rules  for  allowance  as  domestic  spirits  now  enjoy  for  wastage." 

In  his  statements  referring  the  protests  to  this  board,  the  collector 
states  in  each  case: 

From  the  U.  S.  Ganger's  answer  (herewith)  to  the  protest,  it  appears  further  tests 
were  msiAe  on  a  few  specified  withdrawals. 
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It  will  be  observed  that  the  collector  does  not  specify  the  paxticular 
casks  or  bogheads  that  were  specially  r^gauged  nor  those  omitted 
from  the  regauge  on  withdrawal,  nor  have  we  deemed  it  necessary 
from  an  examination  of  the  papers  to  determine  and  classify  them. 
The  collector  can  do  that  on  reliquidation. 

It  has  been  held  by  the  Court  of  Customs  Appeals  (The  Bacardi 
Corporation  v.  United  States,  suit  2139,  T.  D.  39078)  that  it  is 
the  duty  of  the  collector  to  regauge  the  liquors  immediately  upon 
the  change  made  in  the  law,  which,  in  this  case,  was  October  3,  1917, 
and  the  court,  in  the  course  of  discussing  the.  case,  states — 

If  there  had  been  no  regauge,  it  is  possible  that  we  would  have  been  bound  to  accept 
the  original  gauge. 

While  that  may  be  regarded  as  obiter  dicta,  in  the  absence  of  any 
definite  decision,  we  are  justified  in  accepting  it  as  some  indication 
of  the  bent  of  the  judicial  mind. 

The  Government  made  no  criticism  or  objection  to  the  protests, 
but  they  appear  to  us  to  be  a  little  peculiar,  both  in  form  and  sub- 
stance. 

They  begin  by  alleging  that  the  collector  erred  in  assessing  the 
$2.10  revenue  tax  on  the  amount  foimd  by  the  gauger  at  the  time  of 
entry,  which  we  construe  and  the  collector  construes  as  meaning  the 
gauge  capacity.  There  is  no  doubt  that  the  protests  are  good  that 
far  and  should  not  be  overruled  on  that  statement,  if  coupled  with 
an  adequate  claim  as  to  what  should  have  been  done. 

Then  follows  the  claim  that  the  tax  should  have  been  assessed  on 
the  amount  of  liquor  contained  at  the  time  of  withdrawal  from  bond. 

Of  course'  that  is  not  good  law  as  an  abstract  proposition,  con- 
sidered in  contradistinction  to  what  is  the  real  law — ^that  the  contents 
should  have  been  gauged  at  the  date  of  the  act  imposing  the  tax — 
but  when  we  consider  the  situation  at  the  time  the  protests  were 
filed,  the  apparent  difi&culty  disappears.  The  record  at  that  time  was 
made  up.  All  that  has  ever  happened  had  then  happened,  except  the 
mere  report  by  the  collector  to  this  board.  The  facts  were  not 
changed. 

The  situation  dealt  with  by  the  importer  in  filing  the  protests  was 
this:  There  was  no  gauge  at  the  time  the  act  was  passed;  there  was 
no  gauge  between  the  time  of  entry  into  the  warehouse  and  the  time 
of  withdrawal;  there  were  two  gauges  made  at  the  time  of  entry,  one 
the  capacity  gauge  and  the  other  the  content  gauge;  there  was  a 
content  gauge  also  made  at  the  time  of  withdrawal  as  to  part  of  the 
merchandise;  therefore,  the  protests  were  drawn  in  exact  accordance 
with  the  facts  as  they  existed  at  the  time. 

The  importer  said  it  was  wrong  for  the  collector  to  tax  the  capacity 
contents  at  the  time  of  entry.  He  might  with  equal  truth  have  said, 
if  in  fact  the  language  can  not  be  construed  that  way  anyhow,  that 


Digitized  by 


Google 


245  [T.  D.  39092 

it  would  have  been  wrong  to  take  the  content  gauge  at  the  time  of 
entry,  if  any  subsequent  one  was  made,  which  had  been  made  on 
part  of  the  merchandise  in  the  case. 

And  then  his  claim  was  made  in  exact  accordance  with  the  facts, 
that  the  only  other  gauge  made  of  contents  was  at  the  time  of  with- 
drawal. He  had  a  right  to  claim  that  that  was  correct  as  against 
the  action  of  the  collector,  and,  following  the  court  in  its  reasoning 
in  Bacardi  v.  United  States  (supra),  according  to  the  law,  the  content 
gauge  should  have  been  taken  at  the  time  of  the  enactment  of  the 
present  law.  If  no  gauge  was  taken  at  that  time  and  one  was  taken 
at  any  time  afterwards,  in  decidmg  between  the  two,  the  Govemmenti 
can  not  take  advantage  of  the  collector's  failure  of  duty.  Therefore 
the  only  one  made  after  the  date  of  the  act  must  be  accepted  as  to 
all  the  merchandise  to  which  it  applies,  and  we  sustain  the  claim  in 
the  protests  that  that  gauge  made  at  the  time  of  withdrawal  ought 
to  have  been  accepted,  because  it  was  the  only  one  made  at  or  after 
the  time  of  the  enactment  of  the  statute. 

As  to  the  casks  and  hogsheads  not  gauged  after  the  enactment  of 
the  law  and  not  gauged  at  any  time  after  entry  into  warehouse,  there 
appears  to  be  no  statement  in  the  protest  or  record  as  to  what  the 
contents  were,  either  at  the  time  of  the  enactment  of  the  act  or  at 
the  time. of  withdrawal.  The  only  light  that  we  can  find  on  the  sub- 
ject is  the  content  gauge  at  the  time  of  entry.  In  the  absence  of  any 
other  information  on  the  subject,  the  board  holds  that  the  content 
gauge  as  to  those  casks  at  the  time  of  entry  should  be  accepted  by 
the  collector  and  the  protests  are  sustained  to  that  extent.  The 
collector  of  customs  will  reUquidate  accordingly. 

4 

DISSENTING   OPINION. 

Hay,  General  Appraiser:  I  dissent  from  the  decision  of  the  board 
in  this  case.  There  is  in  my  judgment  a  fatal  variance  between  the 
protest,  which  stands  in  the  nature  of  a  declaration  or  complaint, 
and  the  evidence  upon  which  the  case  is  submitted  for  decision. 
Nor  am  I  able  to  see  how  the  collector  can  reliquidate  the  entries 
udder  the  finding  of  the  board  without  exercising  some  judicial  fimc- 
tion  with  which  he  is  not  vested. 


(T.  D.  39092— G.  A.  8522.)' 

Strung  seeds — Nonenumerated  manufactured  articles. 

Fancifully  colored  and  ahaped  imported  seeds  strung  on  thread,  sometimes  used 
in  their  imported  condition  as  necklaces  and  girdles,  but  usually  taken  apart  and 
made  into  various  fancy  articles  and  ornaments,  also  sewn  on  dresses,  are  not  dutiable 
by  virtue  of  the  similitude  clause  as  beaded  articles  under  paragraph  333,  but  as  non- 
enumerated  manufactured  articles  under  paragraph  385,  for  the  reason  their  use  as 
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necklaces  is  not  a  substantial  use,  but  merely  exceptional;  and  seeds  are  not  similar 
in  material,  quality,  or  texture  to  "beads  made  of  glass  or  paste,  gelatin,  metal,  or 
other  material."  (Citing  and  following  Vantine's  case,  G.  A.  6332,  11  Treas.  Dec. 
501;  Strauss  &  Co.'s  case,  G.  A.  7047,  19  Treas.  Dec.  685;  Strauss  r.  United  States, 
2  Ct.  Oust.  Appls.  203,  T.  D.  31946;  United  States  v.  Buss,  3  Ct.  Cust.  Appls.  87, 
T.  D.  32357;  Anderson's  case,  Abstract  43216,  36  Treas.  Dec.  693;  Cone  v.  United 
States,  6  Ct.  Cust.  Appls.  263,  T.  D.  35477;  S.  H.  Kress  &  Co.'s  cases,  Abstracts 
44427  and  44570,  40  Treas.  Dec.  436  and  460;  and  A.  A.  Vantine  &  Co.'s  case,  Ab- 
stract 37237,  28  Treas.  Dec.  116.) 

United  States  General  Appraisers,  New  York,  April  25,  1922. 

In  the  matter  of  protest  9411 87  of  S.  H.  Kre&s  &  Co.  against  the  assessment  of  daty  by  the  collector  of  customs 
.  at  the  port  of  New  York. 

[Reversed.] 

Comstock  A  Washburn  {Henry  J.  Rode  of  counsel)  for  the  importer. 
William  W.  Ho'p'pin,  Assistant  Attorney  General  {Harry  M.  Farrelly  special  attorney) 
for  the  United  States.' 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

.  Sullivan,  General  Appraiser:  The  merchandise  is  described  on  the 
invoices  as  ''stringed  seed  work,"  red,  red  and  white,  red  and  black, 
red  and  brown.  Two  samples  were  received  in  evidence.  Exhibit 
1  consists  of  red  and  black  oval  seeds  and  Job's  tears  seeds  strung  oa 
a  string  with  the  ends  knotted  together,  several  groups  of  red  and 
black  seeds  to  the  number  of  about  eight  in  a  group  being  separated 
at  intervals  by  a  single  Job's  tear  seed.  Exhibit  2  consists  of  several 
groups  of  small  brown  seeds,,  about  the  size  of  an  apple  pip,  each 
group  being  separated  from  the  other  by  a  single  red  and  black  seed, 
strung  on  a  black  cotton  string.     Each  string  is  a  little  over  4  feet  long. 

This  merchandise  was  assessed  with  duty  as  articles  in  chief  value 
of  beads  at  50  per  cent  ad  valorem  imder  paragraph  333.  The 
protest  claims  it  dutiable  at  15  per  cent  ad  valorem  under  paragraph 
385  as  a  nonenumerated  manufactured  article. 

It  was  testified  the  other  articles  on  the  invoice  did  not  differ  from 
the  samples  except  in  color,  size,  or  length  of  the  chain,  and  are 
made  of  wili-wili  seeds.  They  are  strung  with  needle  knd  thread 
with  so-called  horsehair,  and  then  tied  at  the  end.  They  are  all  with- 
out catches,  snaps,  or  clasps.  It  was  testified  they  are  sold  to  people 
who  use  them  for  making  ornaments,  sewing  on  dresses,  and  manu- 
facturing various  articles,  such  as  small  receptacles  for  carrying  small 
objects  like  a  child's  purse,  which  was  introduced  in  evidence  and 
marked  ''Ex.  A."  The  witness  for  the  importers  further  testified 
these  strings  of  wili-wili  seeds  are  sometimes  used  in  the  condition 
as  imported,  being  worn  around  the  neck,  and  sometimes  as  a  girdle. 
He  further  testified  he  had  read  the  decision  of  the  board  known  as 
G.  A.  6332  (T.  D.  27257),  and  the  description  of  the  merchandise 
covered  by  that  decision  would  exactly  fit  this  merchandise  under  con- 
sideration. 
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The  examiner  who  passed  the  merchandise  in  question  stated  he 
returned  it  as  beaded  articles  in  pursuance  of  instructions  of  the 
Treasury  Department  in  T.  D.  36666;  that  he  was  familiar  with  the 
decision  known  as  T.  D.  27267,  G.  A.  6332,  and  has  never  returned 
merchandise  under  that  decision.  He  testified  111.  Ex.  A  differed 
from  the  merchandise  in  G.  A.  6332  only  in  construction;  the  material 
is  the  same,  except,  in  this  instance,  the  necklace  has  what  is  known  as 
Job's  tears.  He  testified  Exhibit  1  was  composed  of  the  wili-wili 
bead  and  the  Job's  tears  seed,  the  white  being  the  Job's  tears  and  the 
colored  the  wili-wili;  that  Exhibit  2  was  composed  entirely  of  wili- 
wili  beads.  On  cross-examination  he  testified  he  did  not  know 
whether  they  were  wili-wili  beads  or  seeds.  He  testified  he  was 
familiar  in  a  way  with  how  bead  necklaces  are  strung;  that  they  are 
on  continuous  strings;  that  he  has  some  bead  necklaces  without 
clasps. 

Q.  Now  how  do  Exhibits  1  and  2  appear  as  compared  with  the  bead  necklaces  that 
you  have  in  mind  when  you  refer  to  those  that  do  not  have  any  clasp? — A.  These 
compare  with  what  we  know  as  compared  with  a  permanently  strung  article. 

He  testified  the  real  name  of  these  articles  is  ' 'wili-wili  seed  beads; " 
that  the  material  of  them  is  seeds. 

Mr.  Goldberg,  a  dealer  in  beads  and  fancy  goods,  testifying  on 
behalf  of  the  Government,  stated  he  would  not  term  a  complete 
string  of  beads  a  necklace.  He  said:  ''There  are  strings  of  beads 
that  can  be  used  as  necklaces,  but  other  strings  of  beads  is  not  termed 
a  necklace." 

Q.  Do  you  have  some  bead  necklaces  that  do  not  have  any  metal  clasps? — ^A.  That 
can  be  used  as  such. 

Q.  In  your  experience  has  tliat  been  a  fact? — ^A.  It  has. 

Q.  Looking  at  Exhibits  I  and  2, 1  understand  you  have  never  handled  any  articles 
like  that. — ^A.  Not  from  the  West  Indies,  no. 

Q.  Now,  referring  to  bead  necklaces  that  you  had  in  mind  a  moment  ago,  from 
the  appearance  of  Exhibits  1  and  2,  are  they  in  the  same  form,  so  far  as  making  up 
is  concerned? — ^A.  The  same  form. 

The  importer's  witness  being  recalled,  testified  that  from  his  trade 
experience  these  seeds  are  strung  with  a  needle  and  thread  ''  all  in  one 
operation  indiscriminately,  the  way  that  they  pick  them  out." 
Although  the  witness  did  not  so  state,  the  inference  to  be  dra^Ti  from 
his  testimony  is  that  these  seeds  are  not  perforated  in  advance  of 
stringing,  but  are  pierced  with  the  needle  and  thread  and  strung 
in  one  operation,  thus  differentiating  these  seeds  from  beads,  which 
are  pierced  previously  to  being  strung.  If  this  is  correct,  previous 
to  the  stringing  these  seeds  can  not  be  beads,  for  the  reason  they  are 
not  perforated,  which  is  a  requisite  of  every  bead. 

It  has  been  testified  in  this  case  on  behalf  of  the  importer,  the 
description  of  the  merchandise  covered  by  the  decision  of  the  board 
known  as  G.  A.  6332,  T.  D.  27267  (A.  A.  Vantine  &  Co.'s  case,  11 
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Treas.  Dec.  501),  would  exactly  fit  the  merchandise  under  con- 
sideration. Fiurther,  the  United  States  examiner  who  passed  this 
merchandise  testified  that  the  child's  purse  (III.  Ex.  A),  in  evidence 
in  this  case,  composed  of  the  seeds  included  in  Exhibits  1  and  2  herein, 
differed  from  the  merchandise  in  O.  A.  6332  ''only  in  construction;" 
that  the  material  is  the  same,  with  the  exception  of  the  Job's  tears 
seeds. 
The  board  said  in  6.  A.  6332,  supra: 

Natural  seeds  are  not  aiinilar  in  material,  quality,  or  texture  to  beads  fnanufactured 
from  glass  or  other  materials,  nor  do  we  think,  considering  the  diTrasified  uses  to 
which  beads  are  applied,  that  the  exceptional  employment  of  seeds  in  the  construc- 
tion of  fancy  articles,  we  would  be  warranted  in  holding  that  the  intended  purpose  of 
use  of  beads  and  natural  seeds  is  similar.  Probably  among  the  many  different  uaea 
to  which  beads  and  seeds  are  respectively  put,  the  present  case  furnishes  the  only 
example  of  similarity  of  use;  nor  do  the  completed  articles  in  question  assimilate 
more  closely  with  re^urd  to  use  watch  pockets  niade  of  beads  than  they  do  like  articles 
composed  of  celluloid,  metal,  worsted,  silk,  and  other  materials. 

That  decision  was  rendered  in  1906  under  the  tariff  act  of  1897, 
and  the  board  held  the  articles  composed  of  seeds  in  question  dutiable 
as  nonenumerated  manufactured  articles  rather  than  as  beaded 
articles  by  virtue  of  the  similitude  paragraph,  or  as  seeds.  That 
decision  has  not  been  reversed  or  modified. 

As  Judge  Sharretts  stated  in  the  portion  of  his  opinion  above 
quoted, ''  natural  seeds  are  not  similar  in  material,  quality,  or  texture 
to  beads  manufactured  from  glass  or  other  materials."  The  simili- 
tude paragraph  provides  a  fourth  particular,  viz,  use.  Is  the  excepH 
tional  use  of  these  articles  as  necklaces  sufficient  to  bring  them  within 
the  provision  for  beaded  articles  by  virtue  of  the  similitude  clause  I 

In  Adolph  Strauss  &  Co.'s  case,  G.  A.  7047  (T.  D.  30726;  19  Treas. 
Dec.  685),  the  board  held  combs  composed  of  galalith  dutiable  by  the 
application  of  the  similitude  clause  as  combs,  composed  wholly  of 
horn,  or  composed  of  horn  and  metal.    The  board  said: 

That  is^  wherever  an  imported  article  is  not  specifically  made  dutiable,  it  is  the 
duty  of  the  classifying  officer,  and  of  this  board  upon  appeal  to  it,  to  ascertain  whether 
or  not  it  is  similar,  either  in  material,  quality,  texture,  or  the  use  to  which  it  may  be 
applied  to  any  oljier  article  that  is  eMimgroUd  in  the  tarifif  law,  before  classifying 
it  as  a  nonenumerated  manufactured  or  unmanufactured  article.  The  galalith  combe 
in  the  case  at  bar  are,  from  the  testimony  in  this  case,  similar  to  if  not  identical  in 
uu  with  the  horn  combs  enumerated  in  paragraph  463  [act  of  1909].  (The  matter  in 
italics  and  brackets  is  ours.) 

This  holding  was  affirmed  by  the  Court  of  Customs  Appeals  in 
Strauss  v.  United  States  (2  Ct.  Cust.  Appls.  203;  T.  D.  31946). 
The  court  said  in  the  Strauss  case,  supra: 

This  provision  (similitude  clause)  specifically  requires  that  imported  articles  whidi 
are  not  enumerated  shall  bear  the  same  duty  as  articles  which  are  enumeraUd,  provided 
the  former  be  similar  to  the  latter  either  in  material,  quality,  texture,  or  use. 
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The  board  has  many  times  held  galalith  bracelets  without  metal 
dutiable  as  nonenumerated  manufactured  articles.  (Bullocks's  case. 
Abstract  43958,  38  Treas.  Dec.  925;  M.  J.  Corbett  &  Co.'s  case, 
Abstract  44071,  39  Tread.  Dec.  478,  etc.).  It  will  be  observed  that 
bracelets  are  not  enumerated  in  the  tariff  act. 

Subsequently  to  the  Strauss  case  in  United  States  v.  Buss  (3  Ct. 
Oust.  Appls.  87;  T.  D.  32357),  the  court  enlarged  on  its  holding  in 
the  Strauss  case,  and  said  (p.  90) : 

It  appears  to  be  settled  that  an  article  not  named  eo  nomine  may,  if  within  a  class 
designated  generally,  be  compared  with  an  importation  to  determine  the  question  of 
■militnde  between  the  two. 

In  that  case  hats  composed  of  natural  horsehair  were  held  by  the 
court  dutiable  by  simiUtude  as  articles  composed  of  artificial  or  imita- 
tion horsehair  under  paragraph  405  of  the  act  of  1909,  rather  than  by 
simiUtude  to  straw  hats  under  paragraph  422  of  the  same  act.  The 
court  said  (p.  89) : 

Comparing  natural  horsehair  with  natural  straw  made  into  the  form  of  braids  and 
hats,  it  would  seem  altogether  clear  that  there  is  not  as  close  an  assimilation  as  there 
is  between  natural  horsehair  and  artificial  horsehair. 

It  is  contended  by  the  importer  that,  straw  hats  having  been  named  eo  nomine, 
similitude  to  straw  hats  is  more  definite  than  is  the  similitude  to  artificial  horsehair 
articles,  and  the  contention,  as  we  understand  it,  is  that  in  determining  the  application 
of  the  similitude  clause  it  should  first  be  ascertained  whether  the  importation  bears  a 
similitude  to  an  article  named  eo  nomine  in  the  tariff  act,  and  that  if  such  an  article  be 
found,  one  which  answers  the  call  of  similitude  in  material,  quality,  or  use,  the  inquiry 
ends  and  no  inquiry  will  be  made  as  to  whether  an  article  falling  within  a  general 
designation  provided  in  another  paragraph  will  bear  a  closer  similitude  in  quality  or 
texture.  On  the  other  hand,  the  Government  contends  that  the  similitude  clause 
applies  to  the  article  which  it  most  resembles,  whether  such  article  to  which  the  re- 
semblance is  claimed  is  enumerated  eo  nomine  or  comes  under  a  general  classification. 

The  court  sustained  the  Government's  contention,  as  before 
indicated. 

In  L.  D.  Anderson  Jewelry  Co.'s  case  (Abstract  43216,  36  Treas. 
Dec.  693)  the  board  held  tiny  dehcately  colored  sea  shells  of  a  conical 
shape  strung  on  a  strong  thread  about  6  feet  in  length,  the  ends  of 
which  are  fastened  together  Without  a  clasp,  dutiable  as  manufac- 
tures of  shell  rather  than  as  jewelry. 

Of  com^e,  under  the  tariff  act  of  1913  manufactures  of  shell  are 
specifically  provided  for,  but  had  they  not  been  provided  for,  it 
seems  to  us  such  strings  of  shell,  strung  similarly  to  these  strings  of 
seeds,  could  not  have  been  considered  beaded  articles  any  more 
than  the  strung  seeds  covered  by  the  case  at  bar. 

Necklaces  of  beads  may  be  dutiable  under  either  of  two  provisions 
of  the  tariff  act,  viz,  either  as  jewelry  or  as  beaded  articles;  for  that 
reason  it  seems  to  us  the  rule  laid  down  in  the  Strauss  case,  that  the 
similitude  clause  may  apply  to  an  article  resembling  the  article 
under  consideration,  whether  such  article  to  which  resemblance  is 
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claimed  is  enumerated  eo  nomine  or  comes  under  a.  general  classifi- 
cation, should  not  apply  to  articles  resembling  necklaces  of  beads, 
for  the  reason  that  necklaces  of  beads  may  not  always  fall  under 
a  general  classification  as  beaded  articles,  but  sometimes  also  under 
the  general  classification  of  jewelry. 

Again,  the  strung  seeds  in  question  are  not  always  used  in  their 
imported  condition  as  necklaces,  but  only  occasionally,  the  seeds 
conmionly  being  taken  off  the  strings  and  used  for  making  omamentSi 
sewing  on  dresses,  and  manufacturing  various  articles,  such  as 
the  small  purse  marked  ''111.  Ex.  A;"  also  sometimes  in  their  im- 
ported condition  as  a  girdle.  We  do  not  believe  their  occasional  use 
as  necklaces,  and  by  that  use  their  similarity  to  bead  necklaces, 
should  render  them  classifiable  as  beaded  articles  for  the  reason  that 
similarity  in  any  respect  must  be  substantial. — Cone  v.  United 
States  (6  Ct.  Cust.  Appls.  263,  at  p.  267). 

Therefore,  following  the  holding  in  the  Vantine  case,  G.  A.  6332, 
supra,  we  hold  the  merchandise  in  question  dutiable  at  16  per  cent 
ad  valorem  under  paragraph  385  as  a  nonenumerated  manufac- 
tured article.  (See  also  S.  H.  Kress  &  Co.'s  cases,  Abstracts  44427 
and  44570,  40  Treas.  Dec.  436  and  460,  and  A.  A.  Vantine  &  Cio.'s 
case,  Abstract  37237,  28  Treas.  Dec.  116.) 

The  protest  is  sustained. 


(T.  D.  39093— G.  A.  8523.) 

Imitation  amber  composed  of  synthetic  phenolic  resin — Annual  reduction 
of  SO  per  cent  of  special  duty  of  5  cents  per  pound j  beginning  5  years 
after  passage  of  act  of  September  8,  1916. 

Certain  imitation  amber  composed  of  synthetic  phenolic  resin,  imported  tinder 
the  provisions  of  section  500  (Group  III)  and  section  501,  Title  V,  of  the  act  of  Sep- 
tember 8,  1916,  which  provide  a  duty  thereon  of  30  per  cent  ad  valorem  and  a 
•  special  duty  of  5  cents  per  pound,  having  been  withdrawn  from  warehouse  on 
various  dates  from  and  including  September  30.  1921,  to  and  including  December 
7, 1921.  is  entitled  on  such  withdrawals  to  a  reduction  of  20  per  cent  on  such  sjjecial 
duty  of  5  cents  per  pound,  and  is  thereby  dutiable  at  30  per  cent  ad  valorem  and 
4  cents  per  pound. 

United  States  General  Appraisers,  New  York,  April  25,  1922. 

In  the  xnatter  of  protest  042107  of  National  Importiiig  Ck>.  against  the  assessment  of  duty  by  the  ooUeetor 
of  customs  at  the  port  of  New  York. 

[Reversed.] 

Walden  <k  Webster  (E.  F.  Jordan  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  (Charles  D.  Lawrence,  special 
attorney),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appndsers). 

Sullivan,  General  Appraiser:    The  merchandise  in  question  con- 
sists of  imitation  amber  composed  of  synthetic  phenolic  resin,  a  coal- 
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tar  product.  It  was  returned  for  duty  as  shown  by  the  answer  to  the 
protest  at  30  per  cent  ad  valorem  and  5  cents  per  pound  under  sec- 
tions 500  (Group  III)  and  601,  Title  V,  of  the  act  of  September  8, 
*'  1919."  Evidently  an  error  was  made  in  the  answer  to  the  protest, 
as  the  act  under  consideration  is  of  date  September  8,  1916. 
It  is  contended  in  the  protest — 

undertheTarifl  Act  of  October  3rd,  1913,  *  *  *  that  said  merchandue  is  dutiable 
at  15  per  cent  ad  valorem  under  paragraph  5  or  385,  or  at  15%  and  2)  cents  per  pound 
under  sections  500  and  501,  Act  of  September  8,  1916;  also  if  said  merchandise  be 
dutiable  under  said  act  of  1916,  it  is  entitled  to  20  per  cent  reduction  of  the  rate  im- 
poeedy  in  accordance  with  section  501  thereof,  being  withdrawn  from  warehouse  more 
tlian  five  years  after  the  enactment  of  said  act. 

The  merchandise  in  question  is  covered  by  entry  number  B  9604. 

At  the  trial  of  the  cause  there  was  received  in  evidence  a  letter  from 
the  collector  at  New  York,  dated  December  ^0,  1921,  and  on  that 
letter  the  cause  was  submitted.  We  are  not  further  advised  by  the 
Government  or  the  importer  as  to  the  construction  of  the  statute 
involved. 

The  letter  of  the  collector  is  as  follows: 

Dbcembeb  30,  1921. 
President,  BoAHD  OF  U.  S.  General  Appraisers, 

New  York,  N.  Y. 
Sir  :  In  reply  to  your  letter  of  the  27th  instant  (DPD)  I  submit  the  following  sched- 
ule covering  packages  withdrawn  from  warehouse  on  bond  entry  9604,  and  protest 
9421O7/10115,  of  the  National  Importing  Company. 


Dau  of  withdrawal. 

Dutvpaid. 

Oct.     14,1920  2 

c/8 

901/2 

1140. 25 

Nov.    22,      **   1 

i( 

903 

70.20 

Jan.    14,19211 

(( 

904 

70.20 

Mar.    18,     **    1 

(i 

906 

70.20 

May      5,   "    1 

it 

906 

70.20 

Sept.  30,     **     1 

it 

907 

169. 10 

Oct.      6,     **    1 

(t 

908 

152.80 

Oct.    20,1920  1 

({ 

909 

641. 20 

Oct.    27,19211 

(( 

910 

152.80 

Nov,     9,  1921  1 

if 

912 

152.60 

Nov.    12,19211 

i< 

911 

152.50 

Nov.   12,  1921  1 

a 

913 

152.80 

Nov.   21,  1921 1 

tl 

.  914 

152.80 

Dec.     7,  1921 1 

ii 

915 

152.80 

The  entry  and  invoice  are  forwarded  herewith, 

Respectfully, 

H.  C.  Stuart, 
*  Special  Deputy  Collector. 

Kndoeures. 

Svidently  the  merchandise  does  not  fall,  as  claimed  in  the  protest, 
under  paragraph  5  or  385  of  the  act  of  1913.  Paragraph  5  relates  to 
'^Alkahnes,  alkaloids,  and  all  chemical  and  medicinal  compounds, 
preparations,  mixtures  and  salts,  and  combinations  thereof  not 
specially  provided  for  in  this  section."     This  merchandise  is  not 
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dutiable  under  that  paragraph.  It  does  not  fall  within  paragraph 
385,  under  the  clause  providing  for  unenumerated  manufactured 
articles,  as  this  merchandise  is  dutiable  under  the  act  of  1916. 

It  does  not  fall  within  Groups  I  and  II,  section  500,  of  the  act  of 
September  8,  1916. 

As  the  merchandise  is  described  as  synthetic  phenolic  resin  it 
falls  within  Group  III,  section  500,  and  is  dutiable  tbweunder. 
Group  III  provides,  among  other  things: 

Gboup  III.  All  colors,  dyes,  or  stains,  whether  soluble  or  not  in  water,  color  acida, 
color  bases,  color  lakes,  photographic  chemicals,  medicinals,  flavors,  iynthetic  phe- 
nolic resirif  or  explosives,  not  otherwise  specially  provided  for  in  this  title,  when  ob- 
tained, derived,  or  manufactured  in  whole  or  in  part  from  any  of  the  products  provided 
for  in  Groups  I  and  II  [coal-tar  products]  *  »  *  thirty  per  centum  ad  valorem. 
(The  italics  and  matter  in  brackets  are  ours.) 

It  is  also  subject  to  a  special  duty  imder  section  501  of  the  act  of  1916, 
which  provides,  among  other  things — 

Sec.  501.  *  *  *  and  upon  all  articles  contained  in  Group  III  (except  natural 
and  synthetic  alizarin,  and  dyes  obtained  from  alizarin,  anthracene,  and  carbazol 
natural  and  synthetic  in  li;o  and  all  indigoids,  whether  or  not  obtained  from  indigo 
and  medicinals  and  flavors)  a  special  duty  of  5  cenU  per  pound. 

The  protestant  insists  in  the  protest  that  this  merchandise  ''is 
entitled  to  20  per  cent  reduction  of  the  rate  imposed,  in  accordance 
with  section  501  thereof,  being  withdrawn  from  warehouse  more  than 
five  years  after  the  enactment  of  said  act." 

This  provision  is  as  follows: 

During  the  period  of  five  years  beginning  five  years  after  the  passage  of  thia  Act 
such  special  duties  shall  be  annually  reduced  by  twenty  per  centum  of  the  rate  im- 
posed by  this  section,  so  that  at  the  end  of  such  period  stvch  special  duties  shall  no  longer 
be  assessed,  levied,  or  collected :    *    *    *. 

The  intent  of  this  provision  is  very  evident. 

The  special  duty  of  5  cents  per  pound  attached  to  this  merchandise 
by  the  previous  provision  of  paragraph  501  five  years  after  the  pas- 
sage of  the  act  is  to  be  reduced  20  per  cent  annually.  This  pro- 
vision to  reduce  the  special  duty  has  not  any  reference  to  the  30  per 
cent  ad  valorem  levied  on  Group  III  of  section  500,  but  merely 
applies  to  the  special  duty  of  5  cents  per  pound  imposed  in  the  first 
part  of  section  501. 

As  to  whether  or  not  the  annual  reduction  of  20  per  cent  on  the 
special  duty  would  begin  on  September  8,  1921,  is  not  before  us,  as 
the  letter  of  the  collector  shows  the  first  withdrawal  of  this  merchan- 
dise from  warehouse  which  would  fall  within  the  provisions  of  the 
second  clause  of  section  501  was  on  September  30,  1921. 

We  therefore  find  from  the  facts  in  this  case,  limited  as  they  are, 
that  the  protestant  is  entitled  to  a  20  per  cent  reduction  of  the  special 
duty  of  5  cents  per  pound  for  all  withdrawals  of  this  merchandise 
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from  warehouse  from  and  including  September  30,  1921,  thereby 
reducing  the  special  duty  on  such  withdrawals  as  are  enumerated  in 
the  letter  of  Uxe  collector,  dated  December  30,  1921,  to  4  cents  a 
pound,  from  and  including  September  30,  1921. 
The  protest  is  sustained. 


(T,  D.  39094-^.  A.  8524.) 

Alcoholic  compound — Soap. 

A^quid  Boap  or  detergent  consistiiig  of  a  solution  of  sodium  soap  in  7  per  cent 
of  alcohol,  the  whole  dissolved  in  carbon  tetrachloride,  held  on  the  facts  developed 
by  this  record  to  be  properly  classified  as  soap  under  paragraph  66,  act  of  1913,  at 
5  per  cent  ad  valorem  as  claimed  by  protestants,  rather  than  as  an  alcoholic  chemical 
preparation  under  paragraph  16  of  said  act. 

United  States  General  Appraisers,  New  York,  April  25, 1922. 

In  the  matter  of  protests  94Q128,  etc.,  of  John  A.  Steer  &  Co.  ot  al.  against  the  assessment  of  daty  by  th^ 
collectors  of  customs  at  the  ports  of  Philadelphia  and  New  York. 

[Reversed.] 

Strauu  A  EtdgtM  (Jacob  L.  KHngaman  of  counsel)  for  the  importer. 
WiUiam  W.  Hoppin,  Assistant  Attorney  General  {Harry  M.  Farr^U,  special  at- 
torney), for  the  United  States. 

Before  Board  1  (McCLSLLAifD,  Suluvan,  and  Bbown,  General  Appraisers). 

Bbown,  General  Appraiser:  This  suit  was  brought  to  test  the  classi- 
fication of  what  might  be  called  a  liquid  soap  or  cleaner  and  to  ask 
refund  of  duty  caused  by  its  classification  as  an  alcoholic  preparation. 

The  merchandise  was  classified  for  duty  by  the  collectors  of  New 
York  and  Philadelphia  as  an  alcoholic  chemical  preparation  at  10 
cents  per  pound  and  20  per  cent  ad  valorem  under  paragraph  16, 
act  of  1913.  The  principal  claim  is  that  it  is  dutiable  as  soap 
under  the  last  clause  of  paragraph  66  of  said  act,  reading  as  follows: 

all  other  soaps  and  soap  powder  not  specially  provided  for  in  this  section,  5  per  cent 
ad  valorem. 

It  is  shown  to  consist  chemically  of  a  solution  of  sodium  soap  in  7 
per  cent  of  alcohol,  the  whole  dissolved  in  tetrachlormethane,  which 
it  seems  is  another  name  for  carbon  tetrachloride. 

According  to  Norris's  Oi^anic  Chemistry,  carbon  tetrachloride  is 
an  excellent  solvent  used  with  other  things  for  cleaning  purposes 
and  not  inflammable.  (See  Principles  of  Organic  Chemistry,  by 
James  F.  Norris,  1912,  p.  242.)  The  testimony  shows  that  it  is  used 
by  dyers  and  bleachers  for  dyeing  and  as  a  detergent  scouring  liquid. 
It  seems  to  belong  to  the  same  class  as  the  tetrapol  described  by  Judge 
McClelland  in  the  case  of  Farbenfabriken  of  Elbefeld  Co.,  G.  A. 
6902  (T.  D.  29724;  17  Treas.  Dec.  366)  and  of  the  Tetrapol  benzine 
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soap  described  by  Judge  Barber  in  United  States  v.  Farbenfabriken 
of  Elbefeld  Co.  (3  Ct.  Oust.  Appls.  358;  23  Treas.  Dec.  331). 

As  Judge  Barber  held  in  the  latter  case,  the  presence  of  alcohol 
does  not  take  the  9oap  out  of  the  soap  paragraph  and  put  it  into  the 
paragraph  covering  alcoholic  preparations.  It  was  also  held  in 
effect  in  that  case  that  articles  of  this  general  character,  Uquids 
used  as  cleaners  of  the  soap  character,  were  still  soa]>s  though  liquid. 
Therefore,  following  the  general  trend  of  these  decisions  we  hold  on 
the  facts  developed  by  this  record  (to  which  state  of  facts  this  ruling 
is  Umited)  that  the  article  in  question  is  a  soap  and  properly  classi- 
fiable under  paragraph  66  at  5  per  cent  ad  valorem. 

Judgment  order  will  issue  accordingly. 


(T.  D.  39095— G.  A.  8525.) 
Fruit  prepared — Pineapples  in  brine. 

1.  Pineapplee  which  have  been  peeled,  cut  into  pieces,  and  treated  with  sulphur 
fumes,  the  latter  operation  for  the  purpose  of  bleaching  and  causing  the  pieces  to 
retain  their  original  shape,  are  properly  dutiable  under  paragraph  217,  act  of  1913, 
as  edible  fruits  prepared  in  any  manner  notwithstanding  they  were  imported  in 
brine. 

2.  Fruit,  though  imported  in  brine,  if  otherwise  prepared  to  a  certain  end,  can 
not  be  held  to  be  fruit  in  brine  and  free,  but  should  be  classified  as  edible  fruits 
prepared. 

United  States  General  Appraisers,  New  York,  April  25,  1922. 

In  the  matter  of  protests  938525,  etc.,  of  Amerman  <&  Patterson  against  the  assessment  of  duty  by  the  cd^ 
lector  of  customs  at  the  port  of  New  York. 

[Affirmed.] 

Hatch  &  Clute  (Maurice  W.  Clarhe  of  counsel)  for  the  importer. 
William  W.  HoppiUj  Assistant  Attorney  General  (John  J.  Mulvaney  and  John  G. 
Lerchj  special  attorneys),  for  the  United  States. 

Before  Board  3  (Waitb,  Hay,  and  Adamson,  General  Appraisers). 

Waite,  General  Appraiser:  The  commodity  in  question  here  is 
invoiced  as  pineapples  in  brine.  There  appear  to  have  been  some 
1,157  barrels.  They  were  returned  for  duty  and  duty  was  assessed 
thereon  as  edible  fruits  prepared,  at  1  cent  per  pound  under  paragraph 
217  of  the  law  of  1913.  The  importations  were  made  from  Cuba. 
The  importer  claims  free  entry  under  paragraph  488  of  the  same 
law  which  reads  as  follows: 

Fruits  or  berries,  green,  ripe,  or  dried,  and  fruits  in  brine,  not  specially  provided 
for  in  this  section. 

Paragraph  217,  under  which  assessment  was  made,  so  far  as  per- 
tinent, is  as  follows : 
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all  edible  fniits,  including  berries,  when  dried,  desiccated,  evaporated,  or  prepared 
in  any  manner,  not  specially  provided  for  in  this  section,  1  cent  per  pound. 

A  sample  of  the  commodity  was  produced  and  appears  to  consist 
of  rectangular  pieces  of  pineapple  from  one-half  to  three-quarters  of 
an  inch  in  thickness  and  about  an  inch  wide,  the  average  length  being 
about  4  inches.  The  purpose  for  which  the  commodity  was  imported 
is  said  to  be  the  making  of  glac6  pineapple.  When  imported  it  is 
in  brine. 

The  testimony  shows  that  the  treatment  of  the  commodity  before 
importation  and  when  it  is  being  prepared  for  importation  is  prac- 
tically as  follows:  The  pineapple  is  first  peeled,  then  cut  up  and  sub- 
jected for  about  15  minutes  to  sulphur  fumes,  inunersed  in  two 
solutions  of  brine,  and  packed  in  barrels,  then  covered  with  brine, 
and  in  that  condition  is  shipped  to  this  country. 

The  record  discloses  the  fact  that  the  liquid  in  which  it  is  shipped 
contains  approximately  4  per  cent  of  salt.  This,  under  the  decisions 
of  the  court  and  the  board,  is  sufficient  to  constitute  a  brine. 

While  it  is  shown  that  one  of  the  purposes  for  which  the  sulphur 
is  used  in  connection  with  the  preparation  of  this  fruit  is  to  bleach 
it,  a  witness  for  the  importer  also  gives  the  following  testimony  on 
page  6: 

Q.  What  do  you  bleach  it  for? — A.  To  keep  the  fruit  whole  so  as  not  to  make  a 
pulp,  and  to  make  it  white. 

And  on  page  11: 

Q.  We  are  speaking  of  the  purpose  of  the  bleaching  before  it  comes  to  the  glac^ 
period. — ^A.  Well,  if  I  can  explain,  for  making  glac^  fruits  we  have  to  bleach  all  the 
fruit  with  sulphur  dioxide. 

Q.  Why? — A.  So  as  to  keep  the  fruit  more  whole. 

Q.  It  is  to  preserve  the  form  that  the  fruit  is  bleached,  is  it  not? — A .  In  a  way,  y es ; 
it  is  to  allow  the  sugar  to  penetrate  into  the  fruit. 

Further,  in  response  to  the  question  as  to  whether  the  fruit  would 
have  the  same  form  and  firnmess  if  it  were  not  treated  with  sulphur, 
he  says,  *'I  don't  think  so.''  ' 

The  particular  part  of  paragraph  488  under  which  the  importer 
claims  is  ''fruits  in  brine."  That  part  of  paragraph  217  under  which 
it  was  assessed  r^ads  "all  edible  fruits,-  *  *  *  prepared  in  any 
manner,"  from  which  it  would  appear  that  paragraph  217  is  narrower 
than  paragraph  488,  under  which  importer  makes  his  claim. 

This  commodity  may  in  a  way  be  said  to  be  described  in  both  of 
the  paragraphs.  In  our  judgment,  however,  paragraph  217  is  more 
specific.  However,  if  it  were  conceded  that  they  were  equally  specific 
we  would  be  bound  under  the  rule  of  law  adopted  in  such  cases  to 
classify  the  commodity  under  paragraph  217  rather  than  in  the  free 
list. 

In  the  case  of  Causse  Manufacturing  Co.  v.  United  States  (151  Fed. 
4;  T.  D.  27751),  which  arose  under  the  law  of  1897,  a  commodity 
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similar  in  its  treatment  to  that  now  before  the  board  was  under  coii* 
sideration.  In  that  case  it  was  cherries  from  which  the  pits  had  been 
removed  and  the  fruit  then  washed  several  times  in  water,  as  a  result 
of  which  the  dirt  and  free  juices  were  removed,  then  exposed  to 
sulphur  fumes  and  packed  in  casks  in  a  weak  solution  of  salt.  The 
treatment  in  this  case  varies,  as  undoubtedly  the  liquor  in  which  it 
is  immersed  should  be  construed  to  be  brine.  In  the  cited  case  it 
was  not.  The  amount  of  preparation,  however,  in  the  case  at  bar  is 
equal  to  or  exceeds  that  in  the  Causse  Manufacturing  Co.  case. 

While  not  directly  in  point  owing  to  the  slight  variation  in  the 
amount  of  salt,  we  are  of  the  opinion  that  the  Causse  Manufacturing 
Co.  case  should  be  the  guide  to  us  in  deciding  this  case.  The  Ian* 
guage  of  the  court  makes  interesting  reading  in  connection  therewith. 
The  court  says: 

We  are  also  Batisfied  that  the  importations  were  not  free  under  paragraph  550,  and 
agree  with  the  reasoning  of  the  Board  of  General  AppraiBera  and  of  the  court  below 
upon  that  question.  In  our  judgment,  they  fall  within  the  more  speeifit  desaription 
of  paragraph  262,  and  were  dutiable  as ' '  cherries, ' '  under  the  first  part  of  that  paragraph, 
or  as  ** edible  fruits  «  *  «  prepared  in  any  manner,''  under  the  latter  part.  The 
first  part  would  seem  intended  to  apply  to  the  fruits,  ripe  or  unripe,  specifically  men- 
tioned therein,  when  imported  in  their  natural  state.  The  latter  part  appropriately 
refers  to  the  same  fruits  when  something  has  been  done  to  them  to  prepare  Ihem  better 
for  preservation,  and  which  may  consist  either  in  drying,  evaporating,  or  desiccating 
them,  or  in  preparing  them  in  any  other  manner. 

«  «  «  «  *  «  « 

The  importations  in  controversy  are  removed  from  the  enumeration  of  the  fifst  part 
of  the  paragraph  and  transferred  to  that  of  the  second  because  the^  have  been  pre- 
pared within  the  meaning  of  that  part  of  the  paragraph.    (Italics  ours.) 

From  this  it  appears  that  the  preparation  of  the  "fruit  in  the  cited 
case,  which  is  analogous  to  the  preparation  of  the  fruit  in  the  case  at 
bar,  was  sufficient  to  place  it  within  the  purview  of  paragraph  217  of 
the  law  of  1913  as  prepared  fruit. 

We  are  therefore  of  opinion,  as  indicated  above,  that  paragraph 
217  more  specifically  provides  for  the  commodity  in  question  than 
paragraph  488.  The  protests  are  therefore  overruled,  affirming  the 
finding  of  the  collector. 


(T.  D.  39096— G.  A.  8526.) 

Emergency  tariff  act. 

ADDmoNAL  Duty — Export  Value. 

The  finding  by  the  appraiser  and  reporting  by  him  to  the  collector  of  the  export 
value  of  imported  merchandise  under  the  proviiicHus  of  the  emergency  taiiff  act  of 
1921  is  an  act  of  appraisement.  When  that  value  thus  found  by  the  ai^raiser  ex* 
ceeds  the  value  declared  in  the  entry  the  collector  should  assess  and  collect  the 
additional  duty  provided  for  in  paragraph  I  of  Section  III,  tariff  act  of  1913. 
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United  States  General  Appraisers,  New  York,  April  25,  1922. 

In  tbe  matter  of  protest  940076  of  William  A.  Bird  against  the  assessment  of  duty  by  the  collector  of  customs 

at  the  port  of  Buffalo. 

[AflSrmed.] 

Comstock  <k  Waahbvm  for  the  importer. 

William  W.  Hoppirij  Aasistant  Attorney  General  (Marcus  Higginhot?iam,  jr.,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Waite,  Hay,  and  Adamson,  General  Appraisers). 

Hay,  General  Appraiser:  This  is  a  protest  against  the  assessment 
of  additional  duty  under  the  provisions  of  paragraph  I  of  Section  III 
of  the  tariff  act  of  1913  on  a  certain  importation. from  Canada.  The 
merchandise  in  question  was  entered  at  the  Canadian  market  value. 
It  was  appraised  under  the  provisions  of  the  emergency  tariff  act  of 
May  27,  1921,  the  appraiser  stating  the  export  value  under  section 
302  of  that  act.     Section  302  reads  as  follows: 

Sec.  302.  That  for  the  purposes  of' this  title  the  export  value  of  imported  merchan- 
dise shall  be  the  price,  at  the  time  of  exportation  of  such  merchandise  to  the  United 
States,  at  which  such  or  similar  merchandise  is  sold  or  freely  offered  for  sale  to  all 
purchasers  in  the  principal  markets  of  the  country  from  which  exported,  in  the  usual 
wholesale  quantities  and  in  the  ordinary  course  of  trade,  for  exportation  to  the  United 
States,  plus,  when  not  included  in  such  price,  the  cost  of  all  containers  and  coverings 
and  all  other  coats,  charges,  and  expenses  incident  to  placing  the  merchandise  in  con- 
dition, packed  ready  for  shipment  to  the  United  States,  less  the  amount,  if  any, 
included  in  such  price,  attributable  to  any  additional  costs,  charges,  and  expenses, 
and  United  States  import  duties,  incident  to  bringing  the  merchandise  from  the  place 
of  shipment  in  the  country  of  exportation  to  the  place  of  delivery  in  the  United  States, 
and  plus,  if  not  included  in  such  price,  the  amount  of  any  export  tax  imposed  hy  the 
country  of  exportation  on  merchandise  exported  to  the  United  States. 

The  entry,  in  question  was  liquidated  and  duty  assessed  under 
paragraph  329  of  the  act  of  1913.  The  export  value  as  found  by 
the  appraiser  under  section  302  of  the  emergency  tariff  act  exceeding 
the  value  declared  in  the  entry,  the  collector  levied  and  collected 
additional  duties  under  that  provision  of  paragraph  I,  supra,  author- 
izing their  collection. 

So  much  of  that  provision  as  is  pertinent  to  the  question  under 
consideration  reads  as  follows: 

The  collector  within  whose  district  any  merchandise  may  be  imported  or  entered, 
whether  the  same  has  been  actually  purchased  or  procured  otherwise  than  by  purchase, 
shall  cause  the  actual  market  value  or  wholesale  price  of  such  merchandise  to  be  ap- 
piaifled;  and  if  the  appraised  value  of  any  article  of  imported  merchandise  subject  to 
an  ad  valorem  duty  or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the  value 
thereof  ^Y\2X\  exceed  the  value  declared  in  the  entry,  there  shall  be  levied,  collected, 
and  paid,  in  addition  to  the  duties  imposed  by  law  on  such  merchandise,  an  addi- 
tional duty  of  1  per  centum  of  the  total  appraised  value  thereof  for  each  1  per  centum  • 
that  such  appraised  value  exceeds  the  value  declared  in  the  entry. 

In  the  case  at  bar  the  appraised  value  was  the  export  price  foimd 
by  the  appraiser.     In  ascertaining  and  reporting  that  price  to  the 
J)fJ37(>— 22— VOL  41 17 
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collector,  as  he  is  authorized  by  law  to  do,  the  appraiser  exercises 
the  function  of  an  appraiser  exactly  the  same  as  it  has  been  held  that 
he  does  when  he  reports  that  the  entered  value  is  correct. 
Section  301  of  the  emergency  tariff  act  reads  as  follows: 

Sec.  301.  That  whenever  merchandise  which  is  imported  into  the  United  States  is 
subject  to  an  ad  valorem  rate  of  duty  or  to  a  duty  based  upon  or  regulated  in  any 
manner  by  the  value  thereof,  duty  shall  in  no  case  be  assessed  on  a  value  less  than 
the  export  value  of  such  merchandise. 

The  collector  was  therefore,  in  our  judgment,  following  the  law 
that  controlled  his  action  in  assessing  the  additional  duty.  The  ap- 
praiser's finding  the  export  value  was  an  act  of  appraisement,  and 
that  value  being  in  excess  of  the  entered  value  it  automatically 
placed  the  above-quoted  provision  from  paragraph  I  in  operation 
and  the  collector  was  right  in  assessing  the  additional  duty. 

The  protest  is  therefore  overruled. 


(T.  D.  39097— G.  A.  8527.) 
Validity  of  reappraisement — Samples, 

The  absence  of  samples  in  reappraisement  proceedings,  when  it  was  within  the 
power  of  the  importer  to  produce  evidence  as  to  the  value  of  the  merchandise, 
does  not  render  the  reappraisement  invalid.  Stone  &  Downer's  case,  G.  A.  6145 
(T.  D.  26690),  Loeb  &  Schoenfeld's  case,  G.  A.  6738  (T.  D.  28849),  and  Oehichs  v. 
United  States  (2  CJt.  Gust,  Appls.  357;  T.  D.  32091)  dted. 

United  States  General  Appraisers,  New  York,  April  25,  1922. 

In  the  matter  of  protests  911373,  etc.,  of  McKesson  &  Robbms  (Inc.),  against  the  assessment  of  duty  by 
the  collector  of  customs  at  the  port  of  New  York. 

[Affirmed.] 

James  W.  Bevans  for  the  importers. 

William  W.  Hoppin^  Assistant  Attorney  General  (Marcus  Higginbotham,  jr., 
special  attorney),  for  the  United  States. 

Before  Board  3  (WArrs,  Hat,  and  Adah  son,  Greneral  Appraisers;  Aoamsok,  G.  A., 

concurring). 

Hay,  General  Appraiser:  These  two  protests  attack  the  validity 
of  the  appraisement  and  reappraisement  of  certain  merchandise 
upon  the  ground  that  at  the  time  of  appraisement  neither  the  mer- 
chandise nor  representative  samples  were  examined  by  the  appraiser, 
and  that  at  the  time  of  reappraisement  neither  the  merchandise 
nor  representative  samples  were  before  the  general  appraiser. 

The  merchandise  in  question  is  brushes  of  various  kinds,  tooth- 
brusheS;  nailbrushes,  hairbrushes,  complexion  brushes,  Btiilitary 
brushes,  etc.  There  were  four  cases  in  one  importation  and  five  in 
the  other.  In  full  compliance  with  sections  2901  and  2939  of  the 
Revised  Statutes  the  collector  ordered  one  of  the  four  cases  and  one 
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of  the  five  cases  sent  to  the  public  stores  for  examination  by  the 
appraiser.  These  cases  were  examined  by  the  appraiser  and  no 
request  was  made  by  the  importer  for  the  examination  of  the  other 
cases,  but  the  appraiser  asked  for  samples  therefrom  when  he  came 
to  the  examination  of  the  merchandise  in  the  cases  sent  to  the  public 
stores,  and  was  advised  that  they  had  gone  into  consumption.  The 
appraiser  appraised  the  merchandise  upon  the  samples  before  him 
and  such  other  evidence  as  he  had  of  the  value  thereof,  and  the 
'  importer  appealed  from  that  appraisement  to  reappraisement  by  a 
general  appraiser.  At  the  hearing  before  the  general  appraiser  the-, 
importer  failed  and  refused  to  offer  any  evidence  as  to  tibe  market 
value  of  the  merchandise,  but  contented  himself  by  proving  that  the 
appraiser  did  not  have  before  him  full  representative  samples  of 
the  merchandise  contained  in  the  cases  not  sent  to  the  public  stores^ 
and  there  being  no  samples  before  the  general  appraiser  he  challenged 
the  right  of  the  general  appraiser,  to  reappraise  the  merchandise^ 
It  would,  indeed,  be  an  anomalous  proceeding  that  would  permit  an 
importer  to  appeal  from  the  appraisement  of  his  merchandise  and 
then  refuse  to  offer  evidence  of  any  character  as  to  its  value  before 
the  appellate  tribunal  and  yet  receive  a  decision  in  his  favor.  It  i» 
well  settled,  we  think,  that  while  an  original  appraisement  may  be 
illegal  it  is  cured  by  a  lawful  reappraisement,  so  that  we  think  the 
only  question  before  us  is  the  validity  of  the  reappraisement  by  a 
general  appraiser.  Had  the  importer  desired  to  raise  the  question  of 
the  validity  of  the  appraisement  he  must  have  stood  upon  that, 
permitted  the  merchandise  to  go  to  liquidation,  and  then  filed  hia 
protest  upon  the  ground  that  the  appraisement  was  invalid. — Stone  & 
Downer  Co.'s  case,  G.  A.  6145  (T.  D.  26690). 

This  brings  us  to  the  queition,  Was  the  reappraisement  by  the 
general  appraiser  invalid  for  the  reason  that  he  had  not  before  him 
representative  samples  of  the  merchandise?  If  the  importer  had 
sincerely  questioned  the  value  placed  upon  the  merchandise  by  the 
appraiser  he  could  upon  this  reappraisement  proceeding  have  offered 
testimony  as  to  its  value.  Testimony  with  reference  to  the  value 
of  these  commodities  would  have  been  more  effective  in  aiding  the 
general  appraiser  in  reaching  the  right  conclusion  than  any  quantity 
of  samples  could  have  been.  General  appraisers  are  not  experts, 
aor  expected  to  be  such.  They  try  and  determine  the  dutiable  value 
of  imported  merchandise  not,  as  experts,  upon  inspection,  but  upon 
the  testimony  of  witnesses  or  such  other  evidence  as  to  its  value  as 
may  be  submitted  to  them.  Failure  of  the  importer  to  offer  any 
evidence  of  this  kind  before  the  general  appraiser  leaves  us  with 
quite  a  strong  impression  that  in  the  value  placed  upon  the  mer- 
chandise by  the  general  appraiser  he  was  in  no  way  wronged,  or  at 
least  he  did  not  know  that  he  was  or  he  would  have  been  able  to 
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prove  it,  if,  indeed,  this  failure*did  not  cast  some  doubt  upon  the 
sincerity  of  his  contention. 

The  question  presented  in  this  case  has  long  since  been  settled  so 
far  as  this  board  is  concerned  and  our  views  very  fully  set  forth  in 
Loeb  &  Schoenf eld's  case,  G.  A.  6738  (T.  D.  28849).  While  there 
may  be  some  doubt  as  to  all  of  the  decisions  of  the  Court  of  Customs 
Appeals  being  in  line  with  the  views  expressed  in  Loeb  &  Schoenfeld 
case,  supra,  we  think,  so  far  as  the  facts  of  this  case  are  concerned,  the 
conclusion  we  reached  is  in  line  with  the  views  expressed  by  Judge 
Montgomery  in  Oelrichs  &  Co.  v.  United  States  (2  Ct.  Gust.  Appls. 
357;  T.  D.  32091). 

The  general  appraiser,  the  validity  of  whose  decision  is  challenged 
in  this  case,  is  presumed  to  have  rendered  a  right  decision,  and  if  the 
importer  thought  that  he  did  not  render  such  decision  the  law  pro- 
vided him  a  remedy,  to  wit,  to  appeal  to  reappraisement  by  a  board 
of  general  appraisers.  In  a  word,  the  law  has  made  ample  provision 
for  the  protection  of  the  importer's  rights,  and  if  he  will  follow  the 
beneficent  provisions  of  the  statutes  there  can,  we  think,  be  no  case, 
except  that  it.  arises  from  an  error  of  judgment  on  the  part  of  the 
tribunal  or  a  failure  on  the  part  of  the  importer  to  properly  present 
the  facts  of  his  case,  wherein  the  importer  could  be  wronged.  In 
modern  days  the  law  has  not  looked  with  favor  upon  taking  advan- 
tage of  a  mere  technicality,  and  the  absence  of  samples  from  a  tribunal 
without  expert  knowledge  when  it  was  within  the  power  of  the  im- 
porter to  have  produced  evidence  as  to  the  value  of  the  merchandise 
is  at  most  a  technicality. 

The  protests  are  overruled. 

CONCURRING  OPINION. 

Adamson,  General  Appraiser:  Without  dissenting  from  the  views 
expressed  in  the  majority  opinion  of  the  board  or  discussing  the 
question  as  to  how  far  requirements  for  samples  refer  to  the  original 
appraiser,  I  think  there  is  another  controlling  reason  why  the  protest 
should  be  overruled. 

No  question  was  made  about  samples  in  the  cases  which  were 
examined,  but  the  objection  was  made  that  no  samples  had  been 
taken  from  the  cases  which  were  not  under  examination  by  the 
appraiser. 

The  language  of  the  law  refers  to  the  absence  of  samples  where  no 
"party  in  interest  had  demanded  the  inspection  of  such  merchandise 
or  samples,  and  where  the  merchandise  or  samples  were  reasonably 
accessible  for  inspection,*'  The  party  in  interest  complaining  here 
not  only  did  not  demand  samples. before  the  original  appraiser,  but, 
answering  a  demand  made  by  the  appraiser  upon  him  for  the  sam- 
ples, stated  that  they  had  gone  into  consumption.     The  only  inter- 
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pretation  of  that  answer  is  that  samples  were  not  reasonably  accessible 
for  inspection.  The  appraiser  then,  upon  such  failure  to  produce 
samples,  relied  upon  the  samples  that  he  had  from  the  examined 
packages  and  such  other  evidence  as  was  obtamable  and  appraised 
the  merchandise. 

The  party  in  interest  having  once  failed  and  refused  to  produce 
samples,  can  not  afterwards  take  advantage  of  his  own  wrong  to 
plead  illegality  because  the  representative  of  the  other  side  acted 
without  them. 

I  concur  in  the  decision  overruling  the  protest. 


(T.  D.  39098— G.  A.  8528.; 
Mica  disks  not  parts  of  pJionograpTis. 

Unbored  disks,  composed  of  mica,  and  used  as  material  in  the  construction  of 
phonographic  reproducers,  are  properly  dutiable  at  the  rate  of  30  per  cent  ad  valorem 
under  the  provision  in  paragraph  77  of  the  act  of  1913  for  "manufactiures  of  mica, " 
rather  than  under  the  provision  in  paragraph  374  of  said  act  for  "phonographs  or 
parts  thereof. "    G.  A.  8468  (T.  D.  38882)  cited  and  followed. 

United  States  General  Appraisers,  New  York,  April  28,  1922. 

In  the  matter  of  protest  938662  of  Plasa  Music  Co.  agaiust  the  assessment  of  duty  by  tho  collector  of  customn 

at  the  port  of  Now  York. 
[AfBrmed.] 

Strauss  dc  He^Iges  {J.  L.  Klingaman  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  (Samuel  Isenschmid  and  Samuel  M. 
Richardson,  special  attorneys),  for  the  United  States. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

Fischer,  General  Appraiser:  In  his  advisory  return,  the  local 
appraiser  reports  the  merchandise  as  consisting  of  "circular  disks, 
not  bored,  composed  of  mica,  and  *  *  *  not  sufficiently  manu- 
factured to  be  identified  as  parts  of  phonographs.''  Duty  was 
levied  thereon  at  the  rate  of  30  per  cent  ad  valorem  under  the  pro- 
vision in  paragraph  77  of  the  act  of  1913  for  "manufactures  of  mica, 
or  of  which  mica  is  the  component  material  of  chief  value.''  The 
importers  claim  that  these  disks  are  properly  dutiable  at  but  25  per 
cent  ad  valorem  under  the  provision  in  paragraph  374  of  said  act 
for  "  phonographs    *     ♦     *     Qp  parts  thereof. " 

According  to  the  testimony  of  the  single  witness  who  appeared 
herein,  these  particular  disks  are  used  as  parts  of  reproducers  for 
phonographs.  A  reproducer  is  described  by  the  witness  as  "the 
sound  box  that  goes  on  the  end  of  the  tone  bar. "  The  disk  is  inserted 
therein,  and  the  "stylus  bar  is  attached  with  a  screw.''  It  is  not 
cemented  in  place,  but  is  "just  set  between  rubber  gaskets."  How- 
ever, before  it  is  capable  of  being  so  used,  the  disk,  which  is  not 
bored  as  imported,  must  have  a  hole  drilled  through  the  center  thereof. 
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The  question  is:  Are  these  articles,  when  imported  as  separate 
-entities,  properly  classifiable  as  parts  of  phonographs?  We  do  not 
think  so.  While  it  may  be  true  that  the  reproducer,  or  sound  box, 
should  be  so  treated  for  tariff  piuposes,  in  that  it  fairly,  if  not  ac- 
curately, responds  to  any  reasonable  understanding  of  what  may 
constitute  a  part  of  a  phonograph,  nevertheless,  we  are  not  inclined 
to  go  so  far  as  to  interpret  the  scope  of  the  provision  as  being  com- 
prehensive enough  to  likewise  include  within  its  operation  separate 
shipments  of  each  and  every  single  item  which  may  enter  into  the 
composition  of  a  phonograph,  or  of  any  functioning  part  thereof. 
In  other  words,  we  are  not  prepared  to  hold  that  every  disk,  rubber 
gasket,  screw,  bar,  washer,  or  any  one  of  the  numerous  individual 
constituent  items  foimd  in  a  phonograph,  is  properly  classifiable  as 
a  part  of  a  phonograph  in  the  tariff  meaning  thereof,  regardless  of 
the  fact  that  it  is  merely  in  the  form  of.  material  destined  to  lose 
its  identity  as  one  of  many  items  constituting  some  certain  integral 
part  of  the  whole  machine. 

In  G.  A.  7749  (T.  D.  35578)  we  had  occasion  to  construe  a  tariff 
provision  for  '' harness,  saddles,  and  saddlery,  in  sets  or  in  parts, 
finished  or  unfinished."     We  said: 

Unquestionably  it  was  the  intention  of  Gongreas  that  the  tenns  ''sets"  or  ''parts/' 
as  used  in  said  paragraph  530,  should  be  construed  to  mean  something  more  than  mere 
saddle  nails,  thread,  pieces  of  leather,  or  any  one  of  the  other  individual  claasee  of 
materials  which  are  employed  in  the  manufacture  of  harness,  saddles,  and  saddloy. 
Manifestly  the  provision  contemplates  manufactured  articles  which  may  be  in  a 
finished  or  an  unfinished  state,  but  which  are  definitely,  generaUy,  and  uniformly 
known  and  recognized  as  ''sets''  or  "parts''  of  harness,  saddles,  and  saddlery,  such 
as  bridles,  stirrups,  reins,  breechings,  beUybands,  back  pads,  etc. 

And  so,  in  the  present  instance,  we  beUeve  that  the  provision  for 
''parts"  of  phonographs  was  intended  to  embrace  definite  func- 
tioning portions  of  the  phonographic  mechanism,  such  as  the  cylinder, 
reproducer,  etc.,  and  that  it  does  not  necessarily  extend  to  and  like- 
wise include  therein  every  disk,  rubber  gasket,  screw,  bar,  or  other 
single  constitutent,  which  may,  when  all  assembled  in  place,  merely 
serve  as  materials  in  the  construction  of  some  particular  part  of  the 
whole  machine.  To  otherwise  construe  the  law  would  result  in 
ignoring  the  provision  for  '*  parts,"  and  in  lieu  thereof  to  read  into 
the  paragraph  a  provision  for  materials  used  in  the  manufacture  of 
phonographs. 

Such  was  the  view  taken  by  the  Circuit  Court  for  the  Southern 
District  of  New  York  in  United  States  v,  Simon  (84  Fed.  154).  The 
court  construed  a  provision  for  ''parts  of  artificial  flowers,"  and  in 
excluding  from  the  operation  thereof  certain  india-rubber  tubing 
used  as  material  in  making  the  flower  stems,  said : 

The  paragraph  under  which  this  manufacture  was  assessed  does  not  provide  a  duty 
on  materials  for  artificial  flowers,  but  for  parts  of  artificial  flowers,    *    *    *    and 
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this  tubing  is  not  any  finished  part  o  ian  artificial  flower,  but  is  merely  a  material 
from  which  the  stems,  as  such  a  part  of  an  artificial  flower,  can  be  made. 

Possibly  more  directly  in  point  is  our  recent  ruling,  G.  A.  8468 
(T.  D.  38882),  excluding  iron  disks  used  in  the  manufacture  of  automo- 
bile clutches  from  classification  under  a  provision  for  parts  of  auto- 
mobiles. In  that  case,  we  reasoned  as  in  this  case,  and  reached  the 
following  conclusion  that — 

While  the  disks,  spokes,  leaves,  or  engine  parts  may  properly  be  considered  as  parts 
of  automobile  clutches,  wheels,  springs  and  engines,  respectively,  they  would  hardly 
be  considered  as  separate  entities,  for  tariff  purposes,  as  being  in  the  same  category 
as  the  finished  article  of  which  either  of  them  is  only  a  part.  We  certainly  can  not 
r^^ard  a  single  metal  disk  with  the  same  tariff  importance  as  the  finished  clutch^ 
and  such  was  never  the  intention  of  Congress  in  enacting  the  provision  in  paragraph 
119  for  '* finished  parts  of  automobiles.'' 

Following  the  principle  enunciated  in  the  above  rulings,  we  hold 
these  unbored  mica  disks  not  to  be  classifiable  as  parts  of  phono- 
graphs. The  protest  is  therefore  overruled  and  the  decision  of  the 
collector  affirmed. 


(T.  D.  39099— G.  A.  8529.) 
Books  containing  blank  hiMs  ofexcJumge. 

Books  containing  blank  bills  of  exchange,  lithographically  printed,  being  pre- 
cisely similar  in  construction  to  the  ordinary  check  book  or  corporation  stock  book^ 
with  perforated  lines  running  perpendicularly  or  horizontally  along  the  pages  to 
permit  of  the  convenient  removal  of  portions  thereof,  leaving  the  balance  to  serve 
as  stubs  permanently  bound  within  the  cardboard  covers  of  the  books,  are  properly 
dutiable  at  the  rate  of  lb  per  cent  ad  valorem  imder  the  provision  in  paragraph  329 
of  the  act  of  1913  for  ''books  of  all  kinds,  bound  or  unbound,  including  blank  books,'' 
rather  than  under  the  provision  in  paragraph  325  of  said  act  for  "articles  composed 
wholly  or  in  chief  value  of  paper  lithographicaUy  printed." 

United  States  General  Appraisers,  New  York,  April  28,  1922. 

In  the  matter  of  protest  043147  of  Balfour,  Guthrie  A  Co.  against  the  assessment  of  duty  by  the  coOector  of 
customs  at  the  pof  t  of  San  Francisco. 

[AfOrmed.] 

Frank  L.  Lawrence  (Martin  T.  Baldwin  of  counsel)  for  the  importer. 
Willican  W.  Hoppin,  Assistant  Attorney  General  (Oscar  IgstaedUr,  special  attorney) , 
for  the  United  States. 

Before  Board  2  (Fischeb,  Howell,  and  Weller,  General  Appraisers). 

I^SCHER,  General  Appraiser:  The  articles  in  question  are  invoiced 
as  "Bills/Exchange  Books."  Duty  was  levied  thereon  at  the  rate 
of  15  per  cent  ad  valorem  under  the  provision  in  paragraph  329  of 
the  act  of  1913  for  "books  of  all  kinds,  bound  or  unbound,  including 
blank  books."  It  is  claimed  in  the  protest  that  "said  merchandise 
is  dutiable  under  paragraph  325  relating  to  articles  lithographically 


Digitized  by 


Google 


T.  D.  39099]  264 

printed,  at  15  cents  per  pound,  5  cents  per  pound,  or  V  cents  per 
pound." 

The  case  is  submitted  for  decision  upon  the  following  mutually 
agreed  statement  of  the  facts: 

That  the  articles  are  composed  in  chief  value  of  paper  lithographically  printed  in 
whole  from  stone;  that  the  thinnest  lithographic  material  found  in  said  articles  does 
not  exceed  0.008  inch  in  thickness,  and  that  the  weight  of  the  articles  is  22  pounds 
per  dozen. 

That  said  articles  are  correctly  represented  by  the  official  sample,  which  may  be 
admitted  in  evidence  and  marked  Exhibit  1,  and  that  all  the  other  papers  transmitted 
by  the  collector  may  also  be  admitted  in  evidence  herein. 

In  his  brief  filed  herein  counsel  for  the  importers  states: 

We  maintain  that  paragraph  329  can  not  cover  this  merchandise.  Its  provision  for 
''books"  can  hardly  be  applied  to  a  mere  collection  of  blank  bills  of  exchange,  tem- 
porarily fastened  together.  The  binding  of  these  bills  together  is  evidentiy  for  the 
mere  purpose  of  conveniently  keeping  them  until  they  are  individually  executed 
and  put  into  use. 

Merely  a  glance  at  the  official  sample  is  suflScient  to  show  that  it 
is  a  book.  The  printed  subject  matter  therein  alone  distinguishes  it 
from  the  ordinary  check  book  issued  by  every  bank,  or  for  that 
matter  any  corporation  stock  book,  draft  book,  bill  book,  or  other 
books  of  similar  construction.  Such  articles  are  books  in  every 
sense  of  the  term,  and  we  can  not  agree  with  the  statement  of  import- 
ers' coimsel  '^  that  they  are  more  closely  analogous  to  a  pad  of  letter 
paper  or  scratch  paper  than  they  are  to  a  'book'."  The  New 
Standard  Dictionary  defines  a  "pad"  as  ''a  number  of  sheets  of 
paper  gummed  together,  usually  on  two.  edges,  .to  be  stripped  off  as 
they  are  used;  as,  a  memorandum-pad;  a  water-color  pad."  The 
present  articles  have  very  heavy  cardboard  covers  and  the  100  leaves 
forming  the  contents  are  stitched  and  permanently  bound  within 
said  covers  in  the  same  manner  as  those  of  any  ordinary  book  which 
has  been  bound  by  a  bookbinder. 

Counsel  for  the  importers,  in  his  brief,  states  that  these  articles 
''come  directly  within  the  detailed  language  of  paragraph  325,  and 
they  are  of  course  ejusdem  generis  with  the  pictures,  calendars,  cards, 
booklets,  labels,  etc.,  expressly  enumerated  in  that  paragraph." 
Were  it  not  that  books  are  6o  nomine  and  specifically  provided  for 
elsewhere  in  the  tariff,  it  might  be  correct  to  say  that  the  terms 
booklets  and  books  are  ejusdem  generis.  But  in  G.  A.  7336  (T.  D. 
32327)  this  board  had  occasion  to  differentiate  between  the  two 
terms.     In  that  case  we  said : 

According  to  the  trade  witnesses,  whose  testimony  is  uncontradicted,  it  is  not  the 
size  of  the  book  that  determines  the  difference  in  trade  between  a  ''booklet','  and  a 
**book, "  and  the  importers  in  this  case  rely  on  the  commercial  meaning  of  the  term. 
According  to  the  proof,  so  o£fered,  in  trade  and  commerce,  a  booklet  is  understood  to 
be  an  article  used  for  greeting  or  souvenir  purposes,  sold  and  dealt  in  by  art  dealers 
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and  stationers,  and  made  up  of  several  leaves  or  inserts  flimsily  fastened  within  a 
folder  of  paper  or  other  material.  It  is  pointed  out  that  such  articles  are  not  boimd 
and  that  they  are  put  together  in  an  insecure  manner,  the  leaves  being  fastened  within 
the  cover  usually  by  a  ribbon  or  cord,  or  perhaps  in  some  other  manner  different 
from  that  contemplated  in  ordinary  and  usual  binding.  A  book  is  distinguished 
therefrom,  according  to  the  same  trade  understanding,  in  that  it  is  a  collection  of  leaves 
of  any  size  permanently  stitched  or  bound  together  in  a  cover,  the  binding  being  of 
the  kind  of  work  performed  by  the  bookbinder.  It  will  be  seen  that  the  binding, 
where  the  question  is  a  close  one,  is  the  real  test,  and  not  the  size  of  the  article. 

The  sample  in  evidence  herein  accurately  corresponds  with  the 
definition  of  what  constitutes  a  book  in  the  trade  sense  of  the  term, 
as  above  set  forth,  in  that  it  is  permanently  boimd,  the  leaves  thereof 
being  stitched  to  the  cover,  "the  binding  being  of  the  kind  of  work 
performed  by  the  bookbinder."  It  is  so  made  that  the  stubs  of  the 
bills  of  exchange,  like  those  of  the  ordinary  check  book  or  stock 
book,  are  held  permanently  in  place  between  the  covers  for  record 
purposes,  like  any  ordinary  book.  There  is  no  question  in  our  minds 
but  that  the  article  is  a  bound  book  in  every  sense  of  the  term  and 
that  it  must  be  so  regarded  for  tariff  purposes. 

The  provision  for  books  in  paragraph  329  is  all  comprehensive,  since 
it  is  for  ''books  of  all  kinds,  bound  or  unbound,''  and  the  only  excep- 
tion thereto,  in  so  far  as  paragraph  325  is  concerned,  would  be  in  the 
case  of  ''books  of  paper  or  other  material  for  children's  use,  litho- 
graphically printed  in  whole  or  in  part,  not  exceeding  in  weight 
twenty-four  ounces.''  The  expressed  inclusion  within  the  latter 
paragraph  of  children's  books  of  the  kind  mentioned  would  ordi- 
narily mean  the  exclusion  of  all  other  lithographically  printed  books, 
including  children's  books  weighing  more  than  24  ounces.  Expressio 
unius  est  exclusio  alterius. 

The  only  other  provision  in  said  paragraph  325  which  may  be  said 
to  have  any  applicability  at  all  to  the  present  merchandise  would  be 
that  for  "  other  articles  composed  wholly  or  in  chief  value  of  paper, 
lithographically  printed  *  *  *  not  exceeding  eight  one-thou- 
sandths of  an  inch  in  thickness."  But  that  provision  can  not  possibly 
apply  in  view  of  the  presence  of  the  provision  for  "  books  of  all  kinds  " 
in  paragraph  329. 

In  United  States  v.  Field  (7  Ct.  Cust.  Appls.  430;  T.  D.  36985) 
the  competing  provisions  under  construction  were  "fans  of  all  kinds, 
except  common  palm-leaf  fans,"  as  against  one  covering  "articles 
*  *  *  embroidered  in  any  manner  *  *  *  by  whatever  name 
known."     The  court  said: 

The  enumeration  of  "fans  of  all  kinds"  is  itself  absolutely  comprehensive  in  terms, 
and,  as  was  said  by  this  court  in  the  Harper  case,  infra,  it  "naturally  suggests  every 
imported  fan,  regardless  of  component  material  or  condition." 

Likewise,  in  the  present  case,  the  provision  for  "books  of  all  kinds" 
is  certainly  broad  enough  in  scope  to  include  all  lithographically 
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printed  books  which  may  not  be  eo  nomine  and  specifically  provided 
for  elsewhere  in  the  tariff.  There  being  no  such  specific  provision 
which  would  embrace  the  present  books,  we  hold  that  the  collector 
properly  classified  them  under  the  provision  mentioned  in  paragraph 
329  for  ''books  of  all  kinds." 

The  protest  is  therefore  overruled  and  the  decision  of  the  collector 
afiirmed. 


.  (T.  D.  39100.) 
Wheat  screenings — Clerical  error. 
United  States  v,  Woodward-Newhousb  Co.  (No."  2129). 

Entered  Value — Clerical  Error. 

Where  the  entry  stated  correctly  the  number  of  bushels  imported  and  the 
price  per  bushel,  but  erroneously  extended  the  total,  the  "enteral  value'*  under 
paragraph  I,  Section  III,  tariff  act  of  1913,  was  the  unit  value  and  not  the  erroneous 
extension.  It  was  the  duty  of  the  collector  to  multiply  the  number  of  bushels 
by  the  value  per  bushel  and  assess  duty  upon  the  result.  It  was  error  for  him  to 
liquidate  upon  the  basis  of  the  erroneous  extension  in  the  entry.  The  correc- 
tion of  such  an  error  is  not  vested,  by  paragraphs  I  and  Y,  Section  III,  tariff  act 
of  1913,  in  the  Secretary  of  the  Treasury;  but  is  within  the  jurisdiction  of  the 
Board  of  United  States  General  Appraisers  and  the  United  States  Court  of  Customs 
Appeals. 

United  States  Court  of  Customs  Appeals,  April  10,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44356. 

[AflBrmed.l 

William  W,  Hoppin,  Assistant  Attorney  General  (Marcus  Higginbotham^  jr.^  special 
attorney,  of  counsel),  for  the  United  States. 
Submitted  on  record  by  appellee. 

[Oral  argument  February  23, 1022,  by  Kr.  Hoppin.] 

Before  Smfth,  Barber,  and  Martin,  Associate  Judges;  De  Yries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 

There  is  no  appearance  or  brief  in  behalf  of  importer  in  this  case. 

The  facts  are  meager.  The  invoice  stated  the  merchandise  to  be 
1,075  bushels  of  wheat,  valued  at  $2.20  per  bushel.  The  total  value, 
however,  was  therein  carried  out  or  extended  at  $3,365,  when  in 
fact  it  should  have  been  $2,365.  The  entry  papers  are  not  before 
us,  but  obviously  the  error  in  the  invoice  was  reproduced  in  the 
entry,  and  the  Government  so  assumes.  The  correct  rate  of  duty 
on  the  importation  was  10  per  cent  ad  valorem. 

On  liquidation  the  collector  regarded  $3,365  as  the  entered  valtie 
and  apparently  took  duty  of  10  per  cent  ad  valorem  thereon.  He 
reported  to  the  board  that  "The  invoice  calls  for  1,075  bu.  at  $2.20 
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per  bu.,  which  is  carried  out  as  $3,365,  and  this  amount  should 
have  been  $2,365,  from  which  is  deducted  the  amount  of  the  freight, 
$150." 

The  importer  protested  this  liquidation,  pointing  out  that  the 
true  value  of  the  importation  was  $2,365,  and  that  the  facts  dis- 
closed a  manifest  clerical  error. 

Upon  this  state  of  facts  the  Board  of  General  Appraisers  found 
there  was  error  apparent  upon  the  face  of  the  invoice;  said  it  was 
apparent  that  the  duty  of  10  per  cent  should  have  been  assessed 
upon  $2,365  instead  of  upon  the  greater  amount,  sustained  the 
protest,  and  directed  reliquidation  accordingly. 

Upon  the  argument  in  this  court  no  reference  is  made  to  the  matter 
of  the  freight.     No  additional  duties  were  assessed. 

The  Government,  as  we  understand,  makes  the  following  con- 
tentions: 

1.  That  the  larger;  that  is,  the  extended  amount  of  $3,365,  was 
and  must  be  regarded  as  the  entered  value  of  the  merchandise,  and 
the  amount  upon  which  the  normal  duty  must  be  assessed  under 
paragraph  I  of  Section  III  of  the  tariff  act  of  1913,  which  provides, 
among  other  things,  that — 

The  duty  shall  not,  however,  be  assessed  in  any  case  upon  an  amount  less  than  the 
entered  value,  unless  by  direction  of  the  Secretary  of  the  Treasury. 

2.  That  this  larger  amount  so  carried  out  or  extended  is  the  result 
of  a  manifest  clerical  error,  which  can  not,  it  is  urged,  be  corrected 
by  the  collector,  the  Board  of  General  Appraisers,  or  this  court, 
because  of  the  provision  in  paragraph  Y  of  said  Section  III,  that — 

the  Secretary  of  the  Treasury  is  hereby  authorized  to  correct  manifest  clerical  error 
in  any  entry  or  liquidation  for  or  against  the  United  States  at  any  time  within  one 
year  of  the  date  of  such  entry,  but  not  afterwards — 

claiming  that  this  last  quoted  provision  vests  exclusive  power  to 
correct  manifest  clerical  error  in  the  Secretary  of  the  Treasury. 

In  this  case  that  officer  has  not  directed  duty  to  be  taken  upon  an 
amount  less  than  $3,365,  and  it  does  not  appear  that  application  has 
been  made  to  him  for  such  a  direction. 

The  record  contains  no  information  as  to  what  action  the  appraiser 
or  other  customs  officers,  aside  from  the  collector,  took  with  reference 
to  this  importation.  It  must  be  presumed,  however,  that  the  proper 
officers  found  the  entered  number  of  bushels,  1,075,  to  be  correct,  and 
that  the  entered  unit  price  or  value  of  $2.20  per  bushel  was  the 
dutiable  market  value  thereof,  and  hence  was  correct. 

It  is  obvious  therefore  that  the  determinative  fact  regarding  the 
Government's  first  contention  is,  what  must  be  regarded  as  the 
entered  value.  If  it  be  the  erroneously  extended  sum  of  $3,365  the 
contention  should  be  upheld. — ^Mills  &  Gibbs  v.  United  States  (8  Ct. 
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Cust.  Appls.  31;  T.  D.  37164).  If,  on  the  other  hand,  the  entered 
value  is  $2.20  per  bushel,  that  is,  if  the  value  stated  in  the  entry  as 
the  unit  value  of  the  wheat  be  regarded  as  the  entered  value,  a 
different  conclusion  may  result. 

It  is  important  to  remember  that  this  case  is  one  where  the  number 
of  units  and  the  value  per  unit  have  each  been  specifically  stated  in 
the  invoice  and  entry,  and  found  correct  by  the  proper  customs 
officers,  and  not  a  case  where  the  number  of  units  has  been  stated 
and  the  gross  value  thereof  only  carried  out  in  the  entry,  or  a  case 
where  no  units  have  been  mentioned,  and  the  entered  value  refers 
to  the  merchandise  in  bulk. 

In  United  States  v.  Kuttroff  (9  Ct.  Cust.  Appls.  239;  T.  D.  38204), 
opinion  by  De  Vries,  Judge,  in  defining  the  terms  *' appraised  value" 
and  ''entered  value"  under  paragraph  I  it  was  said — 

fuasmuch  as  the  provision  Literally  reqxiires  comparison  of  two  values,  necessarily 
they  must,  to  be  thus  comparable,  be  the  same  in  kind.  That  is  to  say,  if  the  one  is 
a  unit  value  so  must  be  the  other,  and  if  the  one  ia  a  gross  or  quantity  value  so,  to  be 
comparable,  must  be  the  other. 

After  an  illuminating  discussion  and  review  of  the  authorities  it 
was  concluded — 

That  the  "appraised  value"  of  merchandise  is  the  unit  value  and  not  the  total  value 
of  the  importation  is  well  settled  in  customs  adjudication. 

We  do  not  overlook  the  fact  that  in  that  case  and  in  many,  if  not 
all  the  cases  therein  cited  and  referred  to,  the  question  of  under- 
valuation was  under  consideration,  but  such  fact  can  not  change  the 
conclusion  which  should  be  reached  in  this  case  in  determining  what 
was  the  entered  value.  , 

It  is  obvious  that  there  can  not  be  two  different  entered  values  of 
the  same  merchandise,  and  that  the  entered  value  thereof  once 
ascertained  becomes  the  entered  value  for  all  purposes  under  the 
tariff  law. 

Without  undertaking  again  to  review  or  discuss  the  authorities 
under  examination  in  the  case  last  cited,  it  is  sufficient  for  the  pur- 
poses of  this  opinion  to  say  that  they  definitely  and  uniformly  estab- 
lish the  rule  that  where  an  entry  stated  the  entered  value  of  the  unit 
of  merchandise  duty  must  be  assessed  upon  the  appraised  value  of 
the  imit  multiplied  by  the  number  of  units.  In  other  words,  the 
gross  entered  value  in  such  case  is  ascertained  by  multiplying  the 
entered  unit  value  by  the  true  number  of  units. 

For  convenient  reference,  we  again  cite  authorities  referred  to  in 
the  case  of  United  States  v,  Kuttroff,  supra: 

Marriott  v.  Brune  (9  How.  50  U.  S.  619);  Saxonville  Mills  v. 
Russell  (116  U.  S.  13);  Manhattan  Gas-Light  Co,  v.  Maxwell  (2 
Blatch.  405;  16  Fed.  Cases  600);  Yznaga  et  al.  v.  Redfield  (4  Blatch- 
469;  30  Fed.  Cases  903);  United  States  v.  Nash  et  al.  (4  Cliff-  107; 
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27  Fed.  Cases  75);  United  States  v.  Bush  (5  Ct.  Cust.  Appls.  127; 
T.  D.  34187);  T.  D.  4502;  T.  D.  8159;  T.  D.  14858  (G.  A.  2541); 
T.  D.  21525  (G.  A.  4529);  T.  D.  23871  (G.  A.  5178);  T.  D.  25767 
(G.  A.  5848);  T.  D.  29876  (G.  A.  6916). 

It  is  our  conclusion  that  the  itemized  entered  value  of  $2.20  per 
bushel  was  the  entered  value  of  the  merchandise  in  this  case.  This 
having  been  found  correct  by  the  appraiser,  it  was  the  duty  of  the 
collector  in  determining  the  dutiable  value  of  the  importation  to 
multiply  such  unit  value  by  the  number  of  units  and  upon  the 
resulting  amount,  after  reducing  the  same  by  any  sums  to  which 
the  importer  was  lawfully  entitled,  assess  the  duty. 

This  conclusion  makes  it  unnecessary  to  consider  the  second  con- 
tention urged  by  the  Government,  because,  the  erroneously  extended 
amount  was  not  the  entered  value  of  the  merchandise,  and  it  there- 
fore makes  no  diflFerence  whether  it  was  the  result  of  a  clerical  error, 
manifest  or  otherwise.  That  amount  presented  nothing  for  the  con- 
sideration of  the  collector  in  assessing  duties  upon  the  importation. 

The  fact  that  the  collector,  acting  under  a  mistaken  view  of  the 
law,  saw  fit  to  liquidate  the  entry  upon  a  larger  amount  than  the 
gross  entered  value,  ascertained  as  above  pointed  out,  can  not  make 
a  case  of  manifest  clerical  error  under  paragraph  Y.  To  so  hold 
'would,  if  the  Government's  second  contention  be  soimd,  clothe  the 
collector  with  power  in  any  liquidation  to  compel  the  importer  to 
apply  to  the  Secretary  of  the  Treasury  as  the  fibaaJ  arbiter  for  relief 
from  an  unlawful  assessment  by  the  collector,  instead  of  appealing 
to  the  Board  of  General  Appraisers  and  this  court,  each  of  which 
tribunals  has  been  created  and  vested  with  jurisdiction  of  such  cases. 

The  judgment  of  the  Board  of  General  Appraisers  is  affirmed. 


(T.  D.  39101.) 

Antipdsto — Fish  in  oil. 

Ru880  &  Co.  V.  United  States  (No.  2142). 

Construction,  Pakaoraph  216,  Tariff  Act  OP  1913— "Fish  *  *  ♦  Packed  in  Oil 
OR  IN  Oil  and  other  Substances" — "Antipasto." 
A  reliflh  known  as  **antipaato,"  composed  of  fish,  olives,  onions,  gherkins,  arti- 
chokes (probably)  and  oil,  fish  chief  value,  can  *Dot  be  regarded  as  **fish  *  *  * 
packed  in  oil''  under  paragraph  216,  tariff  act  of  1913.  It  is  not  fish  packed  in  oil, 
but  is  fish  and  the  other  things  packed  in  oil.  Neither  is  it  ** fish  *  •  *  packed 
*  *  *  in  oil  and  other  substances"  under  the  paragraph,  since  the  other  sub- 
stances do  not  form  any  part  of  the  packing  for  the  fish.  It  is  a  nonenurnerated 
manufactured  article  of  two  or  more  materials  and  by  \drtue  of  the  mandate  of 
paragraph  386,  tariff  act  of  1913,  that  such  shall  be  assessed  as  if  composed  wholly  of 
the  component  material  of  chief  value,  is  dutiable  at  the  rate  borne  by  fish  in  tin 
packages  not  specially  provided  for,  under  paragraph  216. 
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United  States  Court  of  Customs  Appeals,  April  10,  1922. 

Appkal  from  Board  of  United  States  General  Appraisers,  Abstract  44547. 

[Reversed.] 

Comstock  <fc  Washburn  {J.  Sivjart  Tompkins  of  counsel)  for  appellants. 
William  W,  Hoppin,  Assistant  Attorney  General  {Harry  M.  Farrelly  special  attorney, 
of  counsel),  for  the  United  States. 

[Oral  argument  February  34, 1922,  by  Mr.  Tompkins  and  Mr,  Hoppln.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vribs,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Barbeb,  Judge,  delivered  the  opinion  of  the  court : 
The  merchandise  here  is  called  '' antipasto."     It  was  assessed  by 
the  collector  as  fish  in  oil  in  tins  at  25  per  cent  ad  valorem  under 
paragraph  216  of  the  tariff  act  of  1913,  the  relevant  parts  of  which  are: 

Fish,  except  shellfish,  by  whatever  name  known,  packed  in  oil  or  in  oil  and  other 
substances,  in  bottles,  jars,  kegs,  tin  boxes,  or  cans,  25  per  centum  ad  valorem;  and 
all  other  fish,  except  shellfish,  in  tin  packages,  not  specially  provided  for  in  this 
section,  15  per  centum  ad  valorem;    *    *    * 

Importers  protested,  claiming  therein,  as  set  forth  in  their  brief 
in  this  court,  the  merchandise  dutiable  ''at  15  per  cent  ad  valorem 
under  paragraph  385  as  a  nonenumerated  article  manufactured  in 
whole  or  part,  or  under  paragraph  386,  and  the  second  clause  of 
paragraph  216  as  fish  in  tins  at  15  per  cent  ad  valorem,  the  rate 
which  a  nonenumerated  article  composed  of  several  materials  would 
take,  provided  fish  was  the  single  component  of  chief  value." 

The  relevant  part  of  paragraph  386  is — 

*  *  *  and  on  articles  not  enumerated,  manufactured  of  two  or  more  materials, 
the  duty  shall  be  assessed  at  the  highest  rate  at  which  the  same  would  be  chargeable 
if  composed  wholly  of  the  component  material  thereof  of  chief  value;    *    *    * 

Paragraph  385  provides  for  a  duty  of  10  per  cent  ad  valorem  on 
raw  or  unmanufactured  articles  not  enumerated  or  provided  for, 
and  for  a  duty  of  15  per  cent  ad  valorem  on  articles  manufactured 
in  whole  or  in  part  not  provided  for. 

When  the  protest  came  on  for  hearing  before  the  Board  of  General 
Appraisers  it  was  stipulated  that  fish  was  the  component  material 
of  chief  value,  and  two  samples  were  offered  and  received  in  evidence. 

Upon  this  state  of  facts  the  Board  of  General  Appraisers  overruled 
the  protest.  In  its  opinion  it  referred  to  the  stipulation  and  to  the 
samples,  and  then  said : 

An  examination  of  the  sample  seems  to  indicate  that  the  fish  are  packed  in  oil;  at 
any  rate  it  does  not  by  visual  examination  show  the  contrary  with  sufficient  force  to 
overcome  the  presumption  that  the  collector  was  correct. 

Thereupon  the  importers  appealed. 
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At  the  hearing  of  the  case  in  this  court  one  of  the  samples  of  the 
importation,  a  small  tin  box,  was  opened  for  the  purpose  of  informing 
the  court  more  definitely  of  what  ''antipasto"  was  composed. 
Inspection  thereof  clearly  shows  the  material  to  be  olives,  onions, 
gherkins,  artichokes  (probably),  fish  and  oU,  of  which,  pursuant  to 
the  stipulation,  it  is  assumed  fish  is  the  component  material  of  chief 
value.  The  inspection  also  shows  that  so  far  as  quantity  or  bulk  is 
concerned  the  fish  does  not  equal  the  aggregate  quantity  or  bulk  of 
the  other  components,  excluding  the  oil.     It  is  imported  in  tin  boxes. 

If  the  sample  can  contained  nothing  but  the  quantity  of  fish  and 
oil  now  therein,  the  conclusion  of  the  board  would  be  clearly  justi- 
fied, but  we  can  not  close  our  eyes  to  the  fact  that  it  contains  four 
articles  of  v^etable  origin,  and  that  the  oil  is  used  as  a  packing 
therefor,  as  well  as  a  packing  for  the  fishi  Though  the  fish  is  the 
component  of  chief  value,  the  other  articles  are  at  least  in  the  aggre- 
gate the  predominant  components  as  compared  with  the  fish.  We 
do  not  think  in  the  common  meaning  of  the  term,  as  found  in  para- 
graph  216,  this  merchandise  is  fish  packed  in  oil,  or  in  oil  and  other 
substances,  because  we  do  not  believe  Congress  intended  in  the 
paragraph  to  r^ard  as  a  packing  for  fish  such  a  quantity  and  variety 
of  v^etable  products  as  are  in  the  sample  can  here. 

The  imported  article  is  apparently  in  fact  just  what  it  is  labeled 
namely,  a  relish,  and  fish  is  no  more,  if  as  much,  the  important 
element  thereof  than  the  aggregate  of  the  component  vegetable 
products.  Therefore  the  article  itself  overthrows  the  presumed 
correctness  of  the  collector's  classification  as  fish  in  oil,  or  as  fish 
packed  in  oil  and  other  substances,  as  claimed  by  the  Government. 

The  question  recurs  as  to  the  proper  classification  of  the  mer- 
chandise. It  is  called  "antipasto,''  a  new  name  probably  originally 
coined  and  now  used  to  describe  this  particular  commodity.  It  is 
neither  fish  packed  in  oil  or  in  oil  and  other  substances  in  tins,  nor 
fish  in  tins  under  paragraph  216.  It  is  rather  a  nonenumerated 
manufactured  article,  and  because  it  is  manufactured  of  more  than 
two  materials  it  must,  by  reason  of  the  quoted  part  of  paragraph 
386,  be  assessed  at  the  highest  rate  at  which  it  would  be  chargeable 
if  composed  of  its  component  material  of  chief  value,  viz,  fish. 

Fish,  not  shellfish,  in  tins,  is,  under  the  second  clause  of  the  quoted 
part  of  paragraph  216,  dutiable  at  15  per  cent  ad  valorem,  and  this, 
"antipasto"  therefore  takes  that  rate  of  duty  as  claimed  by  the 
importers. 

An  article  called  '^antipasto"  made  of  the  same  kind,  or  of  similar 
materials  as  that  now  before  us,  has  by  the  Board  of  General  Ap- 
praisers consistently  been  held  dutiable  at  the  rate  provided  for  fish 
in  tins  under  tariflF  statutes  not  essentially  different  from  those  now 
under  consideration. 
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See  T.  D.  27886,  decided  February  4,  1907,  under  the  act  of  1897: 
also  T.  D.  34186  (Abstract  34766),  decided  February  10,  1914,  under 
the  act  of  1909;  also  under  the  same  act  T.  D.  34889  (Abstract 
36828) ;  also  Abstract  37679  foimd  in  volume  28  of  the  Treasury 
Decisions  at  page  666,  and  Abstract  37706  foimd  in  the  same  volume 
at  page  721. 

It  should  be  observed  that  in  some  of  these  decisions  such  assess- 
ment has  been  upheld  in  opposition  to  the  importer's  protest. 

In  connection  with  these  decisions  of  the  Board  of  General  Apprais- 
ers it  is  proper  to  note,  however,  that  in  the  act  of  1897  (see  paragraph 
258  thereof) ,  the  statute  provided  for  fish  "  packed  in  oil  or  otherwise,'' 
etc.;  that  in  the  act  of  1909  (see  paragraph  270),  the  provision  was  for 
fish  '^  packed  in  oil,'*  etc.,  while  in  the  present  act  it  will  be  noted  the 
language  is  "packed  in  oil  or  in  oil  and  other  substances"  instead  of 
"in  oil  or  otherwise"  as  in  the  act  of  1897. 

Why  the  words  "or  otherwise"  were  omitted  from  the  act  of  1909 
does  not  appear.  It  does  appear  that  when  the  act  of  1913  was  under 
cpnsideration  by  the  Ways  and  Means  Committee  it  was  urged  that 
the  words  "or  otherwise"  be  restored  to  the  fish  paragraph,  upon 
the  ground,  as  stated,  that  by  reason  of  their  omission  from  the  act 
of  1909  there  had  been  an  increased  importation  of  certain  foreign 
products  greatly  detrimental  to  one  phase  of  the  fish  canning  industry 
in  this  coimtry,  which,  by  reason  of  certain  facts  set  forth  in  the 
representation  to  the  committee,  it  was  feared  would  be  increased. 
See  volume  3  of  the  hearings  before  Ways  and  Means  Committee 
relative  to  the  tariff  act  of  1913  at  page  2823. 

The  Government  urges  that  the  contention  of  importers  is  incon- 
sistent with  our  conclusion  in  Benson  t?.  United  States  (4  Ct.  Cust. 
Appls.  467;  T.  D.  33882),  while  the  importers  largely  rely  upon  that 
case  as  an  authority  here. 

We  think  our  present  conclusion  is  consistent  with  the  view  there 
adopted. 

The  merchandise  was  so-called  fish  balls  or  fish  pudTling  made  of 
haddock,  flour,  and  milk,  fish  being  the  component  of  chief  value.  It 
had  been  classified  and  assessed  under  paragraph  270  of  the  act  of 
1909  as  other  fish,  except  shellfish,  in  tin  packages,  which  classifica- 
tion was  sustained  by  the  board  and  in  this  court.  The  (opinion  by 
Montgomery,  then  presiding  judge,  contains  an  enlightening  and 
exhaustive  discussion  and  review  of  the  authorities,  and  may  be 
referred  to.  We  note  in  this  connection  that  in  that  opinion  it  is 
stated  that  the  board  relied  upon  T.  D.  21785.  The  correct  reference 
should  have  been  instead  to  T.  D.  21758. 

We  do  not  find  the  cases  of  Smith  &  Co.  v.  United  States  (5  Ct. 
Cust.  Appls.  40;  T.  D.  34008)  or  of  Strohmeyer  &  Arpe  Co.  v.  United 
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States  (5  Ct.  Cust.  Appls.  527;  T.  D.  35175),  also  cited  by  the  Govern- 
ment, to  sustain  a  conclusion  contrary  to  that  reached  by  us  in  the 
instant  case. 

The  result  is  that  the  judgment  of  the  Board  of  General  Appraisers 
is  reversed. 


(T.  D.  39102.) 

Lithographic  containers  in  the  form  of  envelopes. 

Lithographic  containers  in  the  form  of  envelopes  dutiable  under  paragraph  325, 

tariff  act  of  1913. 

Treasury  Department,  April  29,  1922. 

Sir:  The  department  is  in  receipt  of  your  letter  of  the  27th  instant, 
transmitting  a  letter  from  the  appraiser  in  regard  to  the  classification 
of  lithographic  containers  in  the  form  of  envelopes. 

In  your  letter  of  the  4th  ultimo  you  transmitted  a  letter  from  the 
appraiser,  dated  the  2d  idem,  in  which  he  reported  that  articles  of 
this  character  would  be  advisorily  returned  by  him  as  paper  envelopes 
at  the  rate  of  15  per  cent  ad  valorem  under  paragraph  327  of  the 
tariff  act.  The  appraiser  in  his  letter  of  the  26th  instant  states  that 
upon  a  reconsideration  of  the  question  of  the  proper  classification  of 
these  containers,  he  has  reached  the  conclusion  that,  in  view  of  the 
decision  of  the  Board  of  United  States  General  Appraisers,  G.  A.  1384 
(T.  D.  12788),  these  articles  are  properly  dutiable  as  lithographs  not 
exceeding  eight  one-thousandths  inch  in  thickness  at  the  rate  of 
15  cents  per  pound  under  paragraph  325  of  the  tariff  act  of  October  3, 
1918. 

In  transmitting  the  appraiser's  letter  you  state  that  your  office 
concurs  4n  the  appraiser's  opinion  as  to  the  proper  classification  of 
these  lithographic  containers  and  would  be  guided  by  his  return. 

The  merchandise,  the  subject  of  the  board's  decision  cited  by  the 
appraiser,  consisted  of  so-called  embroidery  envelopes,  and  the 
board  states  that  although  known  in  the  embroidery  trade  as  em- 
broidery covers  or  envelopes  they  were  not  designed  for  nor  could 
they  be  put  to  any  of  the  uses  for  which  the  envelopes  of  conmierce 
are  intended  to  be  employed;  that  is  to  say,  for  covering  and  holding 
letters,  documents,  etc.,  for  transmission  through  the  mail. 

Following  the  reasoning  of  the  board  in  the  decision  cited,  the 
department  is  of  the  opinion  that  lithographic  containers  which  are 
used  for  holding  articles,  such  as  ladies'  hair  nets  and  other  articles 
of  merchandise,  are  not  dutiable  under  the  provision  in  paragraph 
327  of  the  tariff  act  of  October  3,  1913,  for  paper  envelopes,  but  are 
96370— 22— VOL  41 18 
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properly  dutiable  as  articles  lithographically  printed  under  para- 
graph 325  of  the  said  act,  and  you  are  accordingly  directed  to  assess 
duty  upon  these  Uthographic  containers  under  paragraph  325  of  the 
tariff  act.  Inasmuch,  however,  as  it  has  been  the  practice  to  classify 
these  articles  as  envelopes  under  paragraph  327,  these  instructions 
will  become  effective  in  regard  to  the  classification  of  artic\es  of  the 
character  under  consideration  imported  or  withdrawn  from  warehouse 
30  days  from  the  date  hereof. 

Respectfully,  Elmer  Dover, 

(85182.)  Assistant  Secretary. 

Collector  of  Customs,  New  York. 


(T.  D.  39103.) 

Common  carrier. 

iHscontinuance  of  common  carrier's  bond. 

Treasury  Department,  May  2,  1922. 
Sir:  At  the  request  of  Williams,  Dimond  &  Co.,  dated  April  15, 
1922,  the  discontinuance  of  its  common  carrier's  bond  approved 
April  19,  1920,  and  transmitted  to  your  oflBice  with  department  letter 
of  April  27,  1920,  is  hereby  authorized. 

You  should  mark  the  bond  discontinued  and  retain  it  on  file  in 
your  office  to  cover  any  liability  that  may  have  accrued  thereunder. 
Respectfully,  Elmer  Dover, 

(108483.)  Assistant  Secretary. 

Collector  of  Customs,  San  Francisco,  Calif. 


(T.  D.  39104.) 
Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emeiigency  tariff  act  of 
May  27,  1921. 

Treasury  Department,  May  1,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of  May 
27,  1921,  during  the  period  from  April  21  to  April  27,  1922,  both  in- 
clusive, is  published  for  the  information  of  collectors  of  customs  and 
others  concerned. 

(103512.)  Elmer  Dover,  Assistant  Secretary. 
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Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisioris  of  section  4OS  (c),  emergency  tariff 
act  of  May  27,  1921. 


PERIOD   APRIL  21  TO 

27,  1922, 

INCLUSI^ 

E. 
Apr.  25. 

Apr.  26. 

Country. 

Name  of  currency. 

Apr.  21. 

Apr.  22. 

Apr.  24. 

Apr.  27. 

Europe: 
Austria 

Krone 

$0.000134 
.0857 
.0069 
.019761 
.2124 
4.4194 
.018788 
.0930 
.003596 
.0449 
.3796 
.001288 
.0540 
.1905 
.000271 
.0779 
.007391 
.013343 
.15.'>3 
.2602 
.1945 
.003311 

.7892 
.7892 
.7529 
.7W2 
.5518 
.5485 
.56,50 

.5550 
.2776 
.4732 
.5000 

.978708 
.997938 
.  49575 
.977186 

.8059 
.1361 
.7839 

SO.  000134 
.0860 
.0069 
.019706 
.2128. 
4.4235 
.018663 
.0934 
.00375 
.0449 
.3796 
.0013 
.0546 
.1903 
.000268 
.0781 
.007391 
.014029 
.1553 
.2601 
.1945 
.009472 

.7817 
.7850 
.7515 
.7883 
.5514 
.5513 
.5667 

.6567 
.2781 
.4735 
.5025 

.982484 
.998063 
.493375 
.980781 

.8080 

:^ 

SO.  000134 
.0860 
.006933 
.019653 
.2128 
4.4300 
.019638 
.0935 
.004163 
.0449 
.3797 
.001331 
.0545 
.1884 
.000268 
.0784 
.0074.% 
.015886 
.1556 
.2602 
.1946 
.003967 

.7950 
.7950 
.7560 
.7992 
.5539 
.5528 
.6708 

.6608 
.2785 
.4734 
.5008 

.965347 
.99/938 
.493594 
.983906 

.8086 
.1367 
.7853 

Sa 000134 
.0856 
.00695 
.019578 
.2124 

4.4279 
.018913 
.0930 
.003769 
.0450 
.3797 
.001351 
.0540 
.1885 
.000268 
.0792 
.0074 
.016243 
.1558 
.2602 
.1946 
.004031 

.7917 
.7917 
.75,W 
.7967 
.5582 
.5523 
.5692 

.5592 
.2794 
.4741 
.5000 

.986764 
.998063 
.49295 
.984688 

.8096 
.1367 
.7840 

sa 000138 
.0849 
.006983 
.019517 
.2123 
4.4289 
.018944 
.0926 
.003541 
.0448 
.3802 
.001-326 
.0538 
.1897 
.000267 
.0789 
.007263 
.015229 
.1553 
.2599 
.1945 
.003822 

.7917 
.7917 
.7548 
.7967 
.5575 
.5515 
.5692 

.5592 
.2783 
.4736 
..-iOOO 

.997938 
.4915 
.  984375 

.8107 
.1369 

.7&43 

SO.  000131 

Helginm. . 

Franc 

.0847 

Bulgaria 

Lev 

.006917 

Czechoslovakia . . . 

Krone 

.019494 

Denmark 

England 

do 

Pound  sterling 

Markka... 

.2125 
4.4281 

Finland 

.020519 

France 

Franc 

.0923 

<^ennany 

Reichsmark 

.003507 

Greece..'. 

Drachma 

.0448 

Holland 

Florin  or  guilder 

Krone 

Hungary 

.0013 

Italy. 

Lara :  ... 

.0534 

Norway 

Krone 

.1889 

Pcdand. 

Polish  mark 

.000264 

Portugal 

Escuda 

.0784 

l^nnianfa. 

Leu 

.007167 

Serbia 

Dinar 

.014357 

Spain- 

Peseta 

.1553 

Sweden 

Krona 

.2594 

Switzerland 

Franc 

.1946 

Yugoslavia 

Krone 

.003594 

Asia: 
China 

Chefoo  tael 

.7917 

Do 

Hankow  tael 

Shanghai  tael . . . 

Tientsin  tael '.'.'. 

Hongkohg  dollar 

Mexican  dollar 

Tientsin  or  Peiyang 

dollar. 
Yuan  dollar 

.7917 

Do 

.7554 

Do 

.7976 

Do 

.559a 

Do 

Do 

.5457 
.5692 

Do 

.5592 

India 

Rupee 

.278a 

Japan 

YeAT...:   :   : 

.4732 

Singapore  (S.S.).. 
North  America: 
Canada 

Ddlar 

do 

.6008 
.962361 

Cuba 

Peso 

do 

.997938 

Mexico 

.491626 

Newfoundland 

Dollar 

.980313 

South  America: 

Argentina 

Bra/il 

Peso  (gold) 

.8129 

Milrels 

Peso 

.1355 

Uruguay 

.7851 

(T.  D.  39105.) 

Restoration  of  Customs  Forms  5961  and  6011. 

Treasury  Department,  May  5,  1922, 
To  Collectors  and  Other  Officers  of  the  Customs: 

Your  attention  is  invited  to  T.  D.  37919  of  February  20,  1919,  and 
T.  D.  38854  of  September  19,  1921,  abolishing  Customs  Forms  5961, 
''Lading  inspector's  record  of*I.  T.  shipments,"  and  6011,  ''Assign- 
ment of  U.  S.  customs  guards  and  roundsmen,"  respectively. 

Acting  upon  the  recommendation  of  the  collector  of  customs  at 
New  York  that  these  forms  be  revived,  the  department  has  concurred 
in  the  recommendation  of  that  officer  and  Forms  5961  and  6011  are 
accordingly  restored. 

A  supply  of  each  of  these  forms  may  be  obtained  by  making  requisi- 
tion therefor  on  the  Division  of  Printing  and  Stationery. 

(93120.)  Elmer  Dover,  Assistant  Secretary. 
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(T.  D.  39106.) 

Drawback, 
Synopsis  of  drawback  decisions  issued  between  May  1  and  6,  1922,  inclufive. 

(A)  Cloth,  tinsel,  tarnish-proofed.— T.  D.  37483  (B)  of  January  15, 
1918,  providing  for  the  payment  of  drawback  on  imported  tinsel 
cloth  proofed  against  tarnishing  by  the  Commonwealth  Manufac- 
turing Co.,  of  Brookljm,  N.  Y".,  for  the  account  of  J.  Einstein  (Inc.),  of 
New  York,  N.  Y.,  extended  to  provide  for  the  payment  of  drawback 
on  imported  tinsel  cloth  proofed  against  tarnishing  for  the  account  of 
J.  Einstein  (Inc.),  by  the  Atlantic  Chemical  Co.,  of  Newark,  N.  J. 

Extension  effective  on  and  after  June  7,  1921. 

Sworn  statements  of  J.  Einstein  (Inc.)  and  the  Atlantic  Chemical 
Co.,  dated  March  30  and  March  29, 1922,  transmitted  to  the  collector  of 
customs  at  New  York,  N.  Y.,  on  May  3,  1922.  (93859-1.)  (Signed) 
Elmer  Dover,  Assistant  Secretary. 

(B)  Confectionery. — ^Manufactured  by  the  New  England  Confec- 
tionery Co.,  of  Boston,  Mass.,  with  the  use  of  imported  refined  sugar 
or  refined  sugar  produced  wholly  or  in  part  from  imported  raw  sugar. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  April  13,  1922, 
showing,  in  the  case  of  each  lot  of  confectionery  manufactured  for 
exportatiof^  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  refined  sugar 
used  and  the  quantity  of  each  kind  of  confectionery  obtained.  A 
sworn  abstract  from  such  manufacturing  record  shall  be  filed  with 
the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  refined  sugar  used  in  the  manufacture  of  the 
exported  confectionery,  as  shown  by  the  abstract  from  the  manufac- 
turing record. 

Rate  effective  on  and  after  February  10,  1922. 

Sworn  statement  dated  April  13,  1922,  transmitted  to  the  collector 
of  customs  at  Boston,  Mass.,  on  May  3,  1922.  (34877.)  (Signed) 
Elmer  Dover,  Assistant  Secretary, 

(C)  FilmSy  motion  picture,  developed. — Produced  by  the  Tremont 
Film  Laboratories  Corporation,  of  New  York,  N.  Y.,  for  the  account 
of  the  John  D.  Williams  Export  Corporation,  of  New  York,  N.  Y., 
from  imported  motion  picture  films  exposed  but  undeveloped. 

The  drawback  allowance  for  each  motion  picture  film  exported 
shall  not  exceed  the  duty  paid,  less  1  per  cent  thereof,  on  the  imported 
moving  picture  film  used  in  the  production  thereof. 

Rate  effective  on  and  after  March  6,  1922. 
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Supplemental  sworn  statements  may  be  filed  covering  additional 
factories  developing  motion  pictm*e  films  for  the  account  of  the  John 
D.  WilUams  Export  Corporation,  and  upon  verification  of  such  sup- 
plemental sworn  statements  and  approval  by  the  department,  draw- 
back  may  be  allowed  on.  motion  picture  films  developed  at  such 
factories. 

Sworn  statements  of  the  Tremont  Film  Laboratories  Corporation 
and  the  John  D.  Williams  Export  Corporation,  dated  March  1  and 
31, 1922,  transmitted  to  the  collector  of  customs  at  New  York,  N.  Y., 
on  May  2,  1922.  (101604-5.)  (Signed)  Elmer  Dover,  AssistarU 
Secretary. 

(D)  Fruit,  canned. — Produced  by  the  F.  E.  Booth  Co.,  of  San 
Francisco,  Calif.,  at  its  factories  at  Pittsburg  and  Centerville,  Calif., 
with  the  use  of  imported  refined  sugar  or  refined  sugar  produced 
whoUj^  or  in  part  from  imported  raw  sugar. 

Records  shall  be  kept  and  methods  pursued  in  the  manner  de- 
scribed in  the  sworn  statement  of  the  producer,  dated  March  27, 
1922,  and  at  the  close  of  each  canning  season  there  shall  be  filed  an 
abstract  from  the  factory  record  showing,  as  to^the  canned  fruit  of 
each  kind,  grade,  and  size,  the  quantity  packed  with  the  use  of  duty- 
paid  sugar,  stated  in  terms  of  cans  and  cases,  and  the  quantity  of 
duty-paid  sugar  from  each  delivery  lot  used  in  packing  the  same. 
With  such  abstract  there  shall  be  filed  a  ccrtilicatc  of  manufacture  as 
prescribed  by  article  860  of  the  Customs  Regulations,  showing  the 
particulars  of  importation  of  each  delivery  lot  of  sugar  used  at  the 
factory  during  the  canning  season. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  duty-paid  sugar  used  iji  packing  the 
exported  canned  fruit,  such  quantity  to  be  determined  by  prorating 
the  aggregate  quantity  of  sugar  used  during  the  canning  season  to 
the  canned  fruit  of  each  kind,  grade,  and  size,  according  to  a  schedule 
which  will  be  furnished  to  the  collector  of  customs  at  San  Francisco, 
Calif.,  at  the  close  of  the  canning  season  by  the  special  agent  at  that 
port,  in  accordance  with  instructions  this  day  issued  to  that  officer. 

Supplemental  sworn  statements  may  be  filed  covering  additional 
factories  canning  fruit  for  exportation  with  benefit  of  drawback,  and 
upon  verification  of  such  supplemental  statements  and  approval 
thereof  by  the  department,  drawback  may  be  allowed  on  fruit  canned 
at  such  factories  in  accordance  therewith. 

Rate  eflFective  on  and  after  September  22,  1921. 

Sworn  statement  dated  March  27,  1922,  transmitted  to  the  col- 
lector of  customs  at  San  Francisco,  Calif.,  on  April  29,  1922. 
(103746-29.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(E)  Fruit,  canned. — Produced  by  the  Hunt  Bros.  Packing  Co.,  of 
San  Francisco,  Calif.,  at  its  factories  at  Hayward,  San  Jose,  Los 
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Gatos,  and  Exeter,  Calif.,  and  Salem,  Oreg.,  with  the  use  of  imported 
refined  sugar  or  refined  sugar  produced  wholly  or  in  part  from  im.- 
ported  raw  sugar. 

Records  shall  be  kept  and  methods  pursued  at  each  of  the  fac- 
tories in  the  manner  described  in  the  sworn  statement  of  the  pro- 
ducers, dated  March  24,  1922,  and  at  the  end  of  each  canning  season 
there  shall  be  filed  an  abstract  from  the  factory  records  showing,  as 
to  the  canned  fruit  of  each  kind,  grade,  and  size,  the  quantity  packed 
with  the  use  of  duty-paid  sugar,  stated  in  terms  of  cans  and  cases, 
and  the  quantity  of  duty-paid  sugar  from  each  delivery  lot  used  in 
packing  such  fruit.  With  each  such  abstract  there  shall  be  filed  a 
certificate  of  manufacture  in  the  form  prescribed  by  article  866  of 
the  Customs  Regulations  showing  the  particulars  of  importation  of 
each  delivery  lot  of  sugar  used  at  the  factory  during  the  canning 
season. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  sugar  used  in  the  production  of  the  exported 
canned  fruit,  such  quantity  to  be  determined  by  prorating  the 
aggregate  quantity  of  duty-paid  sugar  used  during  the  season  to  the 
canned  fruit  of  each  kind,  grade,  and  size  produced,  as  shown  by  the 
abstract  from  the  factory  records,  in  accordance  with  a  schedule 
which  will  be  furnished  to  the  collector  of  customs  at  San  Francisco, 
Calif.,  at  the  close  of  each  canning  season  by  the  special  agent  at  that 
port,  according  to  instructions  issued  to  that  ofiicer  under  even  date. 

Supplemental  sworn  statements  may  be  filed  covering  additional 
factories  canning  fruit  for  exportation  with  benefit  of  drawback,  and 
upon  verification  of  such  statements  and  approval  thereof  by  the 
department  drawback  may  be  allowed  on  canned  fruit  packed  at 
such  factories  in  accordance  therewith. 

Rate  effective  on  and  after  June  27,  1921. 

T.  D.  36051  of  January  10,  1916,  revoked. 

Sworn  statement  dated  March  24,  1922,  transmitted  to  the  col- 
lector of  customs  at  San  Francisco,  Calif.,  on  April  28,  1922. 
(103746-3.)     (Signed)  Elmer  Dover,  Assistant  Secretary, 

(F)  OH  of  cloves. — Manufactured  by  George  Lueders  &  Co.,  of  New 
York,  N.  Y.,  with  the  use  of  imported  cloves. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  January  10,  1922, 
showing,  in  the  case  of  each  lot  of  oil  of  cloves  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  imported 
cloves  used,  and  the  quantity  of  oil  of  cloves  obtained.  A  sworn 
abstract  from  such  manufacturing  record  shall  be  filed  with  the 
drawback  entrv. 
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The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  cloves  used  in  the  manufacture  of  the 
exported  oil  of  cloves,  as  shown  by  the  abstract  from  the  manufac- 
turing record. 

Rate  effective  on  and  after  January  11,  1922. 

Sworn  statement  dated  January  10,  1922,  transmitted  to  the  col- 
lector of  customs  at  New  York,  N.  Y.,  on  May  3, 1922.  (100959-1). 
(Signed)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39107— G.  A.  8530.) 
Cabinet  wood. 

Japanese  white  oak  is  a  cabinet  wood,  and  boards  sawn  therefrom,  known  as  Nos. 
1  and  2  commons,  are  also  cabinet  wood  r^ardless  of  the  purposes  for  which  they  m ay- 
be  used.  Held  to  be  subject  to  duty  at  the  rate  of  10  per  cent  ad  valorem  under  the 
provisions  of  paragraph  169  of  the  tariff  act  of  1913.— Drakenf eld  &  Co.  v.  United 
States  (2  Ct.  Cust.  Appls.  512;  T.  D.  32248);  Downing  &  Co.  v.  United  States  (6 
Ct.  Gust.  Appls.  447;  T.  D.  35984);  United  States  v.  Snow's  U.  S.  Sample  Express 
Co.  (8  Ct.  Cust.  Appls.  351;  T.  D.  37611);  United  States  v.  Owen  &  Co.  (4  Ct.  Cust. 
Appls.  480;  T.  D.  33887);  Wheeler,  Elder  &  Elder  v.  United  States  (11  Ct.  Cust. 
Appls.  — ;  T.  D.  38752);  G.  A.  7357  (T.  D.  32454)  and  G.  A.  7682  (T.  D.  35131),  cited. 

United  States  General  Appraisers,  New  York,  May  4,  1922. 

in  the  matter  of  protests  776487,  etc.,  of  Mitsui  &  Co.  et  al.  against  the  assessment  of  duty  by  the  collectors 
of  customs  at  the  ports  of  Los  Angeles  and  San  Francisco. 

[AfFrmed.] 

Frank  L.  Lawrence  ( Martin  T.  Baldmn  of  counsel)  for  the  importer. 
WiUirnn    W.  Hopping  Assistant  Attorney  General  (Charles  D.  Lawrence^  special 
attorney),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

McClelland,  General  Appraiser:  The  merchandise  which  is  the 
subject  of  these  protests  is  white  oak  lumber.  The  collectors  at  the 
ports  of  San  Francisco  and  Los  Angeles  assessed  it  with  duty  at  the 
rate  of  10  per  cent  under  paragraph- 169  of  the  tariif  act  of  October 
3,  1913,  and  the  claim  on  behalf  of  the  protestants  is  that  it  should 
have  been  admitted  to  free  entry  as  lumber  not  specially  provided  for 
under  paragraph  647  of  the  same  act. 

Three  witnesses,  all  called  on  behalf  of  the  protestants,  testified  on 
the  trial  of  the  issue.  One  testified  that  he  had  been  familiar  with 
the  lumber  business  of  Mitsui  &  Co.,  one  of  the  protestants,  who  are 
importers  and  dealers  in  Japanese  white  oak,  and  that  they  had 
imported  the  bulk  of  all  white  oak  lumber  from  Japan  during  the  past 
8  or  10  years.  He  estimated  that  some  65  per  cent  or  more  of  white 
oak  lumber  known  as  1  and  2  common  was  used  in  making  plain 
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flooring  previous  to  the  war,  and  that  since  the  war  the  proportion  of 
its  use  for  sucH  purpose  has  been  fully  60  per  cent. 

It  is  evident  that  protestants  rely  for  the  success  of  their  contention 
for  free  entry  on  the  question  of  chief  use. 

We  have,  as  already  indicated,  no  testimony  on  the  part  of  the 
Government  either  as  to  use  or  as  to  any  other  fact.  Nevertheless,  it 
is  questionable  how  much  weight  ought  to  be  given  to  the  approxi- 
mations of  use  above  stated  in  the  absence  of  any  detail  upon  which 
they  are  based. 

At  the  close  of  the  trial  the  parties  stipulated  the  following  facts : 

(1)  That  the  merchandise  is  Japanese  white  oak  himber  known  as  No.  1  and  No.  2 
common,  plain  sawn. 

(2)  That  it  is  used  to  a  substantial  extent  for  cabinet  purposes. 

(3)  That  the  chief  use  of  Japanese  white  oak  of  all  grades,  taken  as  a  whole,  is  for 
cabinet  purposes. 

(4)  That  the  No.  1  and  No.  2  common  above  referred  to,  which  is  sold  and  used 
or  flooring,  is  of  the  same  quality  as  the  No.  1  and  No.  2  common  which  is  used  for 
cabinet  piu^xwes. 

After  which,  counsel  for  the  Government  made  the  following  state- 
ment: 

Fiu-ther,  is  it  disputed  that  the  No.  1  common  plain  sawn  is  the  same  as  No.  1  com- 
mon plain  sawn  in  the  case  of  WTieeler  v.  United  States,  suit  No.  2060,  decided  by  the 
Court  of  Customs  Appeals  in  T.  D.  38752? 

To  which  counsel  for  the  importers  replied: 

That  is  not  disputed;  but  we  maintain  that  fact  is  immaterial,  as  we  have  a  new 
record  here. 

In  view  of  the  foregoing  stipulated  facts  the  testimony  taken  is  of 
little  consequence,  excepting  probably  that  part  of  it  giving  approxi- 
mations as  to  use. 

Counsel  for  the  importers  in  his  brief  makes  this  significant  state- 
ment: 

Now,  it  80  happens  that  plain  or  common  flooring,  which  is  nowadays  made  in 
tremendous  quantities  from  oak,  is  made  almost  exclusively  from  the  grade  knoicn  as 
*^ commons y'*  and  in  particular  from  plain-sawn  comvwns,  the  quarter-sawn  being  put 
to  other  uses.  Accordingly,  at  the  trial  in,  the  present  case  the  proof  was  directed 
speciiically  toward  showing  the  chief  Hse  of  Japanese  white  oak  commons,  plain 
sawn.    (Italics  ours.) 

All  claims  in  the  protests  are  waived  as  to  other  grades  of  oak, 
including  the  combined  grade  of  lumber  known  as  firsts  and  seconds, 
except  Nos.  1  and  2  lumber,  plain  sawn. 

The  paragraph  under  which  duty  was  assessed  reads: 

169.  Cedar  commercially  known  as  Spanish  cedar,  lignum-vitfle,  lancewood,  ebony, 
box,  granadilla,  mahoirany,  rosewood,  and  satinwood:  all  the  foregoing  when  sawed 
into  boards,  planks,  deals,  or  other  forms,  and  not  specially  pro\-ided  for  in  this  sec- 
tion, and  all  cabinet  woods  not  further  manufactured  than  sawed,  10  per  centum 
ad  \alorem;  veneers  of  wood,  15  per  centum  ad  valorem. 
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And  the  pertinent  provision  in  the  paragraph  under  which  free  entry 
is  claimed  is  as  follows : 

647.  *  ♦  »  sawed  boards,  planks,  deals,  and  other  lumber,  not  further  manu- 
factured than  sawed,  planed,  and  tongued  and  grooved;  *  *  *  all  the  foregoing 
not  specially  provided  for  in  this  section. 

We  have  examined  with  care  court  decisions  wherein  the  question 
of  chief  use  was  considered,  notably  Drakenfeld  &  Co.  i\  United  States 
(2  Ct.  Cust.  Appls.  512;  T.  D.  32248),  Downing  &  Co.  v.  United 
States  (6  Ct.  Cust.  Appls.  447;  T.  D.  35984),  and  United  States  i\ 
Snow's  U.  S.  Sample  Express  Co.  (8  Ct.  Cust.  Appls.  351;  T.  D. 
37611),  and  are  inclined  to  think  these  cases  are  easily  distinguished. 

Paragraph  169  provides  for  all  sawn  cabinet  woods  whether  specifi- 
cally mentioned  therein  or  not,  and  it  is  no  longer  an  open  question 
as  to  whether  Japanese  white  oak  is  a  cabinet  wood.  It  has  been 
repeatedly  held  so  to  be  by  both  the  board  and  the  Customs  Court  of 
Appeals— G.  A.  7357  (T.  D.  32454);  G.  A.  7682  (T.  D.  35131);  and 
Mitsui  V,  United  States  (7  Ct.  Cust  Appls.  307;  T.  D.  36870).  This 
fact  is  also  admitted  in  the  stipulation,  supra.  It  is  doubtless  true 
that  while  as  a  general  proposition  Japanese  white  oak  is  a  cabinet 
wood,  there  may  be  Japanese  oak  trees  or  parts  thereof  that  are  not 
adaptable  to  cabinet  uses,  but  that  being  so  would  not  seem  to  bear 
upon  the  issue  here  presented. 

The  lumber  in  question  is  concededly  boards,  plain  sawn,  from 
Japanese  white  oak  logs,  and  by  the  stipulation  above  set  forth  are 
admitted  by  protestants  to  be  used  to  a  substantial  extent  for  cabinet 
purposes.  It  is  also  admitted  by  protestants  in  said  stipulation  that 
the  No.  1  and  No.  2  common  lumber  in  issue  is  the  same  quality  as 
the  No.  1  and  No.  2  common  which  is  used  for  cabinet  purposes. 
Under  these  admissions  it  would  seem  to  be  subversive  of  the  letter 
and  intent  of  the  statute  to  hold  that  the  Nos.  1  and  2  common 
boards  are  not  cabinet  wood,  even  though  it  were  definitely  shown 
by  actual  figures  that  all  the  Nos.  1  and  2  common  lumber,  plain  sawn 
from  Japanese  white  oak  logs,  imported  as  such,  or  reduced  to  that 
stage  by  sawing  in  the  United  States,  were  used  for  flooring.  Even 
if  chief  use  were  to  control  we  can  not  accept  the  statements  of 
the  witness  Coraitius  as  satisfactorily  establishing  that  the  chief  use 
of  lumber  similar  to  this,  Nos.  1  and  2,  is  for  flooring.  He  has  been 
in  the  lumber  business  since  1913.  He  began  as  a  salesman  for 
Edward  F.  Niehaus  &  Co.  Between  one  and  two  years  later  he  went 
to  Mitsui  &  Co.  as  salesman  and  remained  with  that  firm  three  years. 
At  the  end  of  that  period  he  engaged  in  business  on  his  own  account. 
His  estimates  as  to  uses  are  based  wholly  upon  his  own  experience 
as  a  salesman,  and  as  a  dealer  since  1918.  He  furnished  no  figures, 
either  of  the  sales  of  Niehaus  &  Co.,  Mitsui  &  Co.,  or  by  himself  to 
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substantiate^  his  statements.  It  is  true  that  he  was  permitted  to 
testify  without  objection  and  that  his  statements  stand  uncontra- 
dicted, but  notwithstanding  these  facts  it  is  unquestionably  the 
function  and  duty  of  this  tribimal  to  weigh  such  testimony  of  the 
witness  and  determine  whether  it  is  sufficient  to  establish  chief  use 
in  any  event.  He  assumed  to  testify  as  to  the  business  of  Mitsui  & 
Co.  before  he  entered  the  service  of  the  firm,  while  he  was  in  their 
employ,  and  since  he  left  such  employ.  In  the  very  nature  of  things 
he  could  not  have  been  definitely  advised  as  to  exact  details  of  that 
firm's  business. 

It  is  a  notable  fact  that  the  firm  of  Mitsui  &  Co.  made  no  attempt 
to  prove  chief  use  of  this  lumber  from  their  own  records;  but  even 
though  they  had  and  supported  their  own  proof  by  that  of  manu- 
facturers, dealers,  and  builders  to  show  definitely  that  a  larger 
quantity  of  these  Nos.  1  and  2  common  boards  were  used  for  flooring 
than  for  any  other  purpose,  it  would  still  be  our  view  that  what 
seems  to  have  been  the  plain  intent  of  Congress  in  framing  paragraph 
169,  supra,  could  not  be  nullified  by  that  fact. 

A  case  in  point  which  seems  to  support  this  view  is  United  States 
V.  Owen  &  Co.  (4  Ct.  Cust.  Appls.  480;  T.  D.  33887) .  In  that  case  the 
issue  was  whether  Spanish-cedar  strips  or  boards,  intended  for  use  in 
the  manufacture  of  cigar  boxes,  were  classifiable  under  paragraph  203 
of  the  tariff  act  of  1909  as  cabinet  wood,  or  as  sawed  limiber  not  spe- 
cially provided  for  under  paragraph  201  of  the  same  act.  There  was  no 
dispute  in  that  case  that  the  Spanish-cedar  strips  or  boards  imported 
were  especially  prepared  for  use  in  the  making  of  cigar  boxes,  and  that 
80  to  90  per  cent  of  all  Spanish  cedar  imported  into  the  United  States 
was  used  in  the  manufacture  of  cigar  boxes.  The  board  held,  on  the 
facts  presented,  that  the  assessment  of  duty  should  have  been  as 
claimed  by  the  importers,  but  the  court  reversed  the  board,  holding 
that  the  collector's  classification  of  the  cedar  as  cabinet  wood  had  been 
correctly  made.  Judge  Martin,  writing  for  the  court  in  that  case, 
said: 

It  is  practically  conceded  in  the  record  that  80  to  90  per  cent  of  all  Spanish  cedar 
imported  into  this  country  is  used  in  the  manufacture  of  cigar  boxes.  The  Govern- 
ment, however,  produced  testimony  tending  to  prove  that  the  residue  is  variousiv 
nsed  in  the  veneering  of  furniture,  in  making  file  boxes,  in  ornamental  finishings,  and 
for  like  purposes. 

It  can  hardly  be  denied  that  the  Government's  testimony  presents  very  strong  proof 
of  the  existence  for  many  years  in  the  wholesale  trade  of  this  country  of  a  defnite. 
uniform,  and  general  commercial  usage  of  the  term  "cabinet  woods'*  which  included 
^Spanish  cedar,  together  with  the  other  kinds  of  wood  specified  in  paragraph  203. 
Upon  the  issue  presented  by  the  protest,  as  tried  by  the  board,  the  burden  was  upon  the 
importers  to  establish  the  fact  that  no  such  commercial  designation  existed. 

A  review  of  the  record,  howe » er,  will  disclose  the  fact  that  the  importers  did  not  pro- 
duce any  evidence  at  all  upon  ilie  subject  of  commercial  designation,  excepting  only 
the  very  vain^ie  and  imcertain  statement  of  witness  Kir])v  S.  lUauth. 
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The  importers,  however,  produced  a  number  of  witnesses  who  testified  that  Spanish 
cedar  is  too  soft  for  use  in  the  manufacture  of  furniture  and  like  wares,  and  that  it  is 
not  used  for  such  purposes,  but  in  the  manufactiu'e  of  cigar  boxes.  And  upon  this  tes- 
timony, without  meeting  the  issue  of  commercial  designation  at  all,  the  importers 
really  rested  their  case. 

Upon  the  present  record,  therefore,  the  court  is  constrained  to  hold  that  the  term 
"cabinet  woods"  tommercially  includes  Spanish  cedar,  and  that  the  board's  finding 
to  the  contrary  is  unsnistained  by  the  evidence  and  should  be  reversed. 

There  is  yet  another  view  of  the  case  which  seems  to  be  entitled  to  mention.  In 
paragraph  203  Congress  imposes  duty  upon  certain  sawed  woods  by  name,  to  wit, 
cedar,  lignum-vitse,  lancewood,  ebony,  box,  granadilla,  mahogany,  rosewood,  and 
satin  wood,  adding  thereto  the  general  description  "and  all  other  cabinet  woods." 
If  a  restricted  meaning  be  placed  upon  the  term  "cabinet  woods,"  and  if  that  term 
is  thereupon  allowed  to  dominate  the  paragraph,  it  will  result  in  totally  eliminating 

from  the  paragraph  several  of  the  woods  which  are  specifically  named  therein. 

*  «  »  ,  «  »  *  « 

It  is  conceded  that  the  present  importations  are  fitted  and  intended  for  use  in  the 
manufacture  of  cigar  boxes,  and  it  is  contended  by  the  importers  that  the  boards  in 
question  are  so  sawed  as  to  be  unsuitable  for  cabinet  use.  It  is  apparent,  however ,  that 
under  paroffraph  203  the  importation  is  dutiable  according  to  the  character  of  the  wood,  and 
not  according  to  the  purposes  for  which  an  individual  importation  may  be  intended  or  pre- 
pared.   (Italics  ours.) 

There  is  no  question  of  commercial  designation  presented  by  the 
record.  As  already  pointed  out,  the  fact  that  Japanese  white  oak  is  a 
cabinet  wood  is  stare  decisis,  admittedly  so  in  protestant's  stipula- 
tion, supra. 

We  do  not  overlook  the  fact  that  in  Wheeler,  Elder  &  Elder  v. 
United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38752)  the  court  re- 
versed the  board's  decision  (Abstract  43792)  in  so  far  as  it  covered 
item  S-61,  oak  flooring.  That  conclusion  was  evidently  based  upon 
the  collector's  report  in  answer  to  the  protest  wherein  he  said: 
''I  concede  oak  flooring,  item  S-61  is  free/' 

With  due  deference  to  the  court  we  feel  constrained  to  hold  that 
the  collector's  concession,  involving  as  it  does  the  construction  of  a 
statute,  can  not  be  accepted  as  controlling  in  a  judicial  proceeding. 

Another  reason  why  the  court's  conclusion  as  to  item  S-61,  supra, 
should  not  control  here  is  that  it  is  conceded  on  the  part  of  protestants 
that  the  No.  1  common,  plain  sawn,  in  the  Wheeler  case,  supra, 
was  not  the  same  as  the  No.  1  common,  plain  sawn,  in  the  case  at  bar. 

On  the  whole  record  as  presented  we  find — 

(1)  That  the  No.  1  and  No.  2  white  oak  Japanese  lumber  in  issue 
is  cabinet  wood. 

(2)  That  it  has  not  been  proven  that  the  chief  use  of  such  lumber 
by  all  users  thereof  in  the  aggregate  is  for  flooring;  and  hold: 

(a)  That  as  a  proposition  of  law  it  is  immaterial  to  what  extent 
such  lumber  is  used  for  flooring,  inasmuch  as  it  is  cabinet  wood. 

(6)  That  such  lumber  is  cabinet  wood  not  further  manufactured 
than  sawed  within  the  meaning  of  paragraph  169,  and  therefore 
subject  to  duty  as  assessed. 
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(T.  D.  39108.) 

MarJcing  of  imported  hooJcSj  printed  matter,  and  lithographs. 

Books  imported  into  the  United  States  to  be  marked  on  the  cover  or  title-page. 

Treasury  Department,  May  6,  1922, 
To  Collectors  and  Other  Officers  of  the  Customs:  * 

It  is  represented  to  the  department  that  the  requirements  of  para- 
graph F,  Subsection  I,  Section  IV,  of  the  tariff  act  of  1913,  are  not 
strictly  enforced  at  all  ports  with  respect  to  the  marking  to  indicate 
the  country  of  origin  of  imported  books,  printed  matter,  and  litho- 
graphs. It  is  claimed  that  such  books  are  released  when  bearing  a 
rubber-stamp  impression  intended  to  indicate  the  country  of  origin, 
which  is  easily  erased  after  delivery,  and  when  bearing  the  imprint 
on  a  fly  leaf  that  is  readily  removed  without  damage  to  the  book. 

With  a  view  to  correcting  any  possible  irregularities  of  this  kind 
that  may  exist,  you  are  instructed  to  exercise  care  to  see  that  all 
books,  printed  matter,  and  Uthographs  are  properly  marked  and  to 
permit  the  release  of  imported  books  only  when  they  are  plainly 
marked  in  legible  English  words,  so  as  to  indicate  the  country  of 
origin,  such  marking  to  appear  either  on  the  cover  or  title-page  of 
each  book. 

Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39109.) 
Foreign  currencies — Raies  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27,  1921. 

Treasury  Department,  May  8, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  imder  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  April  28  to  May  4,  1922,  both 
inclusive,  is  pubUshed  for  the  information  of  collectors  of  customs 
and  others  concerned. 

(103912.)  Elmer  Dover,  Assistant  Secretary. 
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Valuer  ofjoreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Re- 
serve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff"  act  of 
May2T,  19S1. 

PERIOD  APRIL  28  TO  MAY  4,  1823,  INCLUSIVE. 


Country. 


Enrops: 
AostriA.. 
iiun. 


boslovakla.. 

I>enmark 

England 

Finland 

France 

Germany 

Greece 

HoDand 

Hungary 

Italy 

Norway 

Poland 

Portugal 

Rumania 

Serbia 

Spain 

Sweden 

Switzerland 

Yugoslavia 

Asia: 
China 

Do 

Do 

Do 

Do 

Do 

Do 


Do 

India 

Japan 

Singapore's.  S.)- 
North  America: 

Canada 

Cuba 

Mexico 

Newfoundland... 
South  America: 

Argentina 

BrazU 

Uruguay 


Name  of  currency.     Apr.  28.    Apr.  29.     May  1.       May  2.   '  May  8.      May  4. 


Krone 

Franc 

Lev 

Krone 

do 

Pound  sterling 

Markka 

Franc 

Reichsmark... 

Drachma 

Florin  or  gidlder 

Krone 

Lira 

Krone 

Polish  mark. . 

Escudo 

Leu 

Dinar 

Peseta 

Krona 

Franc 

Krone 


Chefootael 

Hankow  tad 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar.... 

Mexican  dollar 

Tientsin  or  Peiyang 
dollar. 

Yuan  dollar 

Rupee 

Yen 

Ddlar 


....do. 
Peso... 
....do. 
Dollar. 


Peso  (gold). 

Milreis 

Peso 


10.000131 
.0643 
.00W17 
.019406 
.2123 
4.4247 
.020538 
.'^917 
.003520 
.0448 
.3812 
.001206 
.0527 
.1875 
.000259 
.0784 
.007075 
.013557 
.1552 
.2594 
.1945 
.003367 

.7917 
.7917 
.7552 
.7958 
.5582 
.5514 
.5717 

.5608 
.2784 
.4733 
.5058 

.983825 
.9980 
.402625 
.981406 

.8143 
.1365 

.7854 


SO.  000127 
.0842 
.006850 
.019389 
.2120 
4.4265 
.0201 
.0918 
.003535 
.0449 
.3816 
.001290 
.0530 
.1880 


.0786 

.007078 

.013443 

.1552 

.2504 

.1043 

.003341 

.7917 
.7917 
.7657 
.7958 
.5586 
.5514 
.5602 

.5608 
.2787 
.4741 
.5033 

.984861 
.998438 
.4024 
.9825 

.8150 
.1357 
.7901 


la  000125 
.0846 
.0009 
.019422 
.2119 
4.4291 
.020475 
.0022 
.008547 
.0449 
.3822 
.001297 
.0533 
.1877 
.000246 
.0783 
.007060 
.013589 
.1558 
.2500 
.1939 
.008392 

.8000 
.8000 
.7014 

.8050 
.5588 
.5516 
.5092 

.5607 
.2794 
.4738 


.984653 
.998375 
.492525 
.982813 

.8153 
.1356 
.7876 


10.000125 
.0844 
.006817 
.019486 
.2121 
4.4326 
.020675 
.«»92r) 
.003407 
.0449 
.3834 
.001296 
.0534 
.1850 
.000255 
.0782 
.00705 
.01415 
.1553 
.2584 
.1938 
.003522 

.7983 
.7983 
.7632 
.8083 
.5646 
.5564 
.5725 

.5658 
.2789 
.4737 
.5017 

.964531 
.999001 
.4924 


SO.  000124 
.0S38 
.006817 
.019422 
.2125 
4.4367 
.020675 
.OOIn 
.003313 
.0449 
.3835 
.001276 
.0532 
.1850 


I 


.8165 
.1355 


.0787 

.007025 

.014407 

.1553 

.2588 

.1936 

.003610 

.8000 

.8000 
.7659 
.8050 
.5655 
.5573 
.6729 

.5668 
.2800 
.4742 
.5017 

.083606 
.998875 
.492V)5 
.98125 

.8197 
.1361 

.7865 


Sa  000125 
.0636 
.006808 
.019417 
.2123 
4.4399 
.020788 
.0915 
.003435 
.0448 
.3834 
.001288 
.0534 
.1852 
.000258 
.0787 
.007028 
.0144 
.1553 
.2500 
.1929 
.003603 

.8063 
.8063 
.7733 
.8125 
.5679 
.5640 
.5825 

.5700 
.2803 
.4736 
.5083 

.983299 
.998813 
.492275 
.980650 

.8204 
.1358 
.7891 


(T.  D.  39110.) 

Common  carrier. 

Approval  of  common  carrier's  bond. 

Treasury  Department,  May  11,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carrier's  bond  of  the  Ocean  &  Inland  Transportation 
Co.  (Inc.),  No.  11  Moore  Street,  New  York  City,  dated  May  3,  1922, 
and  approved.  May  8  1922,  has  been  filed  in  the  office  of  the  collector 
of  customs  at  New  York. 

(110058.)  Edward  Ciattoud,  Assistant  Secretary, 
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(T.  D.  39111.) 
Gflass  articles — T.  D.  S90S9  construed. 

T.  D.  39039  of  March  16,  1922,  not  to  be  applied  to  glass  such  as  described  in  para- 
graphs 85  to  90,  act  of  1913,  which  is  suited  to  a  variety  of  uses  in  its  condition 
as  imported. 

Treasury  Department,  May  16,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  department  refers  to  its  letter  to  the  collector  of  customs  at 
New  York,  T.  D.  39039  of  March  16,  1922,  wherein  he  was  directed 
to  assess  duty  at  the  rate  of  30  per  cent  ad  valorem  under  paragraph 
95  of  the  tariff  act  of  October  3,  1913,  upon  ''cylinder  crown  or  win- 
dow glass  and  plate  glass  cut  to  size  such  as  7  by  9  inches,  14  by  16 
inches  and  the  like,  and  glass  cut  or  pressed  in  circular,  oval,  or  other 
forms  and  of  definite  sizes  intended  to  be  used  as  imported  without 
further  manipulation. " 

The  question  has  been  presented  to  the  department  whether 
under  the  said  instructions  duty  at  the  rate  of  30  per  cent  ad  valorem 
should  be  assessed  upon  cylinder  crown  and  window  glass  and 
plate  glass  described  in  paragraphs  85  to  90  of  the  tariff  act  of  1913, 
imported  in  stock  and  other  sizes,  and  suited  in  its  condition  as 
imported  to  a  variety  of  uses. 

You  are  advised  that  the  rate  of  30  per  cent  ad  valorem  under 
paragraph  95  should  not  be  applied  to  cylinder  crown  and  window 
glass  and  plate  glass  described  in  paragraphs  85  to  90,  imported  in 
stock  and  other  sizes,  and  suited  in  its  condition  as  imported  to  a 
variety  of  uses. 

The  provisions  of  T.  D.  39039  should  be  construed  as  applying 
only  to  articles  of  glass  imported  for  a  specific  use  which  are  fitted 
for  such  lise  in  their  condition  as  imported  without  further  process- 
ing or  manipulation,  and  which  are  reasonably  suited  only  for 
such  specific  use. 

W.  G.  Pi-ATT,  Acting  Assistant  Secretary. 


(T.  D.  39112— G.  A.  8531.) 

Steel  stands  not  parts  of  cream  separators. 

Certain  steel  stands,  although  constructed  and  designed  to  hold  cream  sepa- 
rators, are  not  necessarily  classifiable  as  ''parts"  of  the  latter  in  the  tariff 'sense, 
the  use  of  the  stands  being  purely  optional  and  the  absence  thereof  in  no  way 
affecting  the  integrity  or  efficiency  of  the  separator,  which  is  complete  in  every 
respect  without  the  stand,  and  will  perform  all  its  functions  if  attached  to  any  solid 
or  rigid  foundation  of  the  necessary  height.  The  stands  were  therefore  properly 
excluded  from  classification  under  the  provision  in  paragraph  441  of  the  act  of  1913 
for  **cream  separators  ♦  ♦  *  in  whole  or  in  parts."  G.  A.  7650  (T.  D.  34998) 
cited  and  followed. 
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United  States  General  Appraisers,  New  York,  May  9,  1922. 

In  the  matter  of  protest  941421  of  American  Express  Co.  against  the  assessment  of  duty  by  the  collector  of 
customs  at  the  port  of  San  Francisco. 

[AfSrmedJ 

Frcmk  L.  Lawrence  {Martin  T.  Baldwin  of  counsel)  for  the  importer. 
William  W,  Hoppin,  AssiBtaDt  Attorney  General  (Charles  D,  Lawrence  and  Oscar 
IgstaedUTj  special  attorneys),  for  the  United  States. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

EiscHEB,  General  Appraiser:  This  protest  covers  certain  steel 
stands  or  bases  specially  constructed  and  designed  for  holding  and 
supporting  cream  separators.  Duty  was  levied  thereon  at  the  rate 
of  20  per  cent  ad  valorem  under  paragraph  167  of  the  act  of  1913  as 
manufactures  of  metal  not  specially  provided  for.  It  is  claimed  by 
the  importer  that  the.  stands  are  properly  entitled  to  free  entry  imder 
the  provision  in  paragraph  441  of  said  act  for  ''cream  separators 
valued  at  not  exceeding  $75,  *  *  *  whether  imported  in  whole 
or  in  parts,  including  repair  parts." 

The  oral  testimony  introduced  herein  on  behalf  of  the  importer 
establishes  (1)  that  the  combined  value  of  the  stand  and  separator  is 
less  than  S75,  (2)  that  the  stand  is  usually  sold  with  the  separator, 
and  (3)  that  it  has  no  commercial  use  apart  from  the  separator.  The 
United  States  examiner  at  the  port  of  San  Francisco,  who  passed 
this  importation,  testified  that  during  the  many  years  in  which  he 
served  in  said  capacity  he  has  from  time  to  time  passed  upon  impor- 
tations of  cream  separators,  but  that  the  present  shipment  is  the 
fibrst  he  can  recall  in  which  stands  or  bases  accompanied  the  sepa- 
rators; that  while  the  invoice  specifies  500  separators  only  50  bases 
or  stands  accompanied  same,  and  that  he  does  not  recall  any  previ- 
ous or  subsequent  shipment  containing  the  other  450  stands. 

It  is  not  denied  that  the  cream  separator  without  the  stand  is 
complete  in  every  way  and  fully  capable  of  performing  all  the  func- 
tions for  which  it  was  constructed  and  designed.  In  fact,  it  would 
appear  that  the  use  of  this  specially  constructed  stand  is  entirely 
optional;  that  while  it  may  be  very  convenient  and  desirable  to  use 
it,  the  absence  of  it  in  no  respect  interferes  with  the  operation  or 
general  efficiency  of  the  separator,  if  the  latter  is  firmly  attached  to 
some  solid  and  rigid  foundation.  In  the  circumstances,  we  can 
scarcely  hold  the  stand  to  properly  constitute  part  of  the  separator. 
At  least,  it  is  evidently  not  so  regarded  by  the  manufacturer,  who, 
in  his  pamphlet  entitled  "Directions  for  use  for  the  cream  separator," 
which  has  been  admitted  in  evidence  herein,  says,  on  page  7  thereof, 
under  the  heading  "Erecting  and  oiling  the  separator": 

Fix  the  separator  at  a  height  of  about  2  feet  on  a  wooden  block  in  the  ground  or  on 
a  bench  or  table  firmly  attached  to  the  floor.  We  also  supply  a  special  stand  for  this 
purpose. 
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And  on  page  11  of  said  pamphlet,  he  says:  ''The  separator  should 
be  set  upon  a  good  firm  foundation  and  properly  screwed  onto  the 
same."  Nor  can  we  find  any  mention  of  the  stand  in  his  printed  Ust, 
on  page  6,  of  "Machine  parts  and  extras  for  the  separator  F2," 
although  the  list  enumerates  some  68  articles. 

In  other  words,  we  can  not  find  anything  in  this  record  upon  which 
we  can  base  a  finding  that  these  stands  are  properly  classifiable  for 
tariff  purposes  as  parts  of  cream  separators.  To  make  such  a  finding 
would  result  in  holding  as  matter  of  law  that  any  specially  con- 
structed stand  for  any  machine  shall  be  deemed  for  tariff  purposes 
to  be  a  part  of  such  machine.  For  example,  a  table  or  stand  es- 
pecially designed  to  hold  a  typewriter  would  be  classifiable  in  the 
tariff  sense  as  a  part  of  a  typewriter. 

In  his  brief  filed  herein  counsel  for  the  importer  cites  a  number  of 
authorities  in  support  of  his  alleged  contention,  but  in  almost  every 
instance  the  question  decided  covered  necessary  parts  of  an  entirety. 
There  can  be  no  such  issue  in  this  case,  since,  as  before  stated,  there 
are  in  the  present  importation  600  separators  and  but  50  stands. 
Even  if  there  were  in  the  importation  a  stand  for  each  separator, 
the  provision  invoked  under  paragraph  441  covering  parts  of  cream 
separators  would  not  apply  unless  it  were  shown  that  the  stand  was 
a  necessary  part  of  the  separator,  without  which  the  latter  would  be 
incomplete.  And  that,  of  course,  is  not  the  fact.  For  instance,  in 
the  cited  case  on  shuttles  (Durbrow  v.  United  States,  9  Ct.  Cust. 
Appls.  177;  T.  D.  38001)  the  court  held  "that  the  importation  is  no 
part  of  an  embroidery  machine,  but  an  essential  sewing-machine 
part."  Likewise,  Landay  v.  United  States  (5  Ct.  Cust.  Appls.  498; 
T.  D.  35151)  on  phonographic  needles,  wherein  the  court  said: 

Whether  equipped  with  records  of  one  kind  or  another,  a  phonosjaph  without  a 
needle  of  some  kind  capable  of  bein<j;  fitted  to  it  and  of  followins:  the  cuts  or  undu- 
lations of  the  records  would  not  serve  the  piirpose  for  which  it  was  made,  and  con- 
sequently could  not  be  res^arded  as  a  complete  machine.  The  needle  ia  a  nece$$arg 
part  of  the  reproducer;  the  reproducer  is  an  indispensable  and  intesral  part  of  the 
phonoi^raph,  and  from  that  it  would  seem  to  follow  that  the  needle  is  an  essentia] 
part  of  the  machine  and  not  a  mere  aid,  auxiliary,  or  accessory  which  might  be 
omitted  without  renderinuj  the  whole  device  unserviceable. 

We  believe  the  proper  interpretation  of  the  law  to  be  that  stated 
in  our  ruling  in  G.  A.  7700  (T.  D.  35223)  covering  bicycle  accessories. 
In  that  case  we  said : 

On  the  uncontradicted  testimony  of  the  witnesses  who  appeared  herein  on  behalf 
of  the  importers,  and  from  an  examination  of  the  official  samples  in  evidence,  as  well 
as  upon  the  well-settled  rule  of  statutory  construction  established  by  numerous 
rulines  of  this  board  and  the  courts  in  a  long  line  of  analoG:ous  cases  to  those  now 
before  us,  to  the  effect  that  only  essential  parts  of  a  denominated  article,  not  mere 
accessories  thereof,  fall  properly  within  a  tariff  provision  for  "parts  of"  such  articles, 
we  find  that  the  lamps,  pumps,  pump  clips,  push  bells,  and  tool  bags  here  under 
consideration  are  not  properly  classifiable  as  parts  of  bicycles  under  said  paragraph 
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120;  that  they  are  rather  accessories  or  adjuncts  thereof,  and  as  such  dutiable  either 
as  manufactiures  of  metal  or  of  wire  or  according  to  the  component  of  chief  value  in 
the  respective  articles  under  the  appropriate  provisions  of  the  act. 

This  rule  was  applied  in  G.  A.  7650  (T.  D.  34998)  covering  camera 
tripods  which  were  denied  classification  under  a  provision  for  cameras 
and  parts  thereof  for  the  reason  that  the  tripods  were  shown  not  to 
constitute  essential  parts  of  cameras,  and  that  their  use  in  connection 
with  photographic  work  was  more  or  less  optional,  the  absence 
thereof  in  no  way  aflFecting  the  general  efficiency  of  the  camera,  the 
latter  being  entirely  complete  without  the  tripod. 

Inasmuch  as  the  stands  in  question  bear  precisely  the  same  relation 
to  th^  cream  separator  as  do  tripods  to  cameras,  we  see  no  reason 
for  making  any  change  in  the  general  rule  of  law  apphcable  to  such 
cases. 

The  protest  is  therefore  overruled  and  the  decision  of  the  collector 
affirmed. 


(T.  D.  39113— G.  A.  8532.) 
Musical  instruments  and  boxes  in  part  of  trimming. 

Fancy  Boxes  in  Part  of  Tsimming — ^Entirbties — Toys— Musical  Instruments. 
Fancy  boxes  composed  in  chief  value  of  lace  trimming  and  containing  a  musical 
fitting  consisting  of  a  small  wooden  box  in  which  is  fastened  a  musical  device  so 
constructed  as  to  automatically  produce  a  succession  of  musical  and  harmonious 
sounds,  and  identical  musical  fittings  separately  packed  and  invoiced  and  covered 
by  the  same  importations,  are  not  entireties  but  are  to  be  treated  for  tariff  purposes 
as  separate  and  distinct  entities.  Held  that  the  articles  are  not  toys,  and  that 
the  fincy  boxes  are  dutiable  as  articles  in  part  of  trimming  at  60  per  cent  ad  valorem 
Tinder  paragraph  358,  tariff  act  of  1913,  and  that  the  musical  fittings  separately 
packed  and  invoiced  are  properly  dutiable  as  musical  instruments  at  the  rate  of 
35  per  cent  ad  valorem  under  paragraph  373  of  said  act.  United  States  v, 
Schoverling  (146  U.  S.  76);  United  States  v.  Irwin  (78  Fed.  799);  In  re  Crowley 
(55  Fed.  283);  Illfelder  v.  United  States  (1  Ct.  C^t.  Appls.  109;  T.  D.  31115); 
United  States  v.  Sears,  Roebuck  &  Co.  (7  Ct.  Cust.  Appls.  60;  T.  D.  36388);  United 
States  V.  Sears,  Roebuck  &  Co.  (9  Ct.  Cust.  Appls.  34;  T.  D.  37875);  and  Morimura 
Bros.  V.  United  States  (6  Ct.  Cust.  Appls.  475;  T.  D.  36119)  cited  and  followed. 

United  States  General  Appraisers,  New  York,  May  9,  1922. 

In  the  matter  of  protest  938240  of  Fontaine  (Inc.),  against  the  assessment  of  duty  by  the  coUector  of 
customs  at  the  port  of  New  York. 

[Reversed.] 

Walden  <fe  Webster  (Henry  J,  Webster  of  counsel)  for  the  importer. 
William   W.   Hopping   Assistant  Attorney  General  {Samiiel  Isenschmid,   special 
attorney),  for  the  United  States. 

Before  Board  2  (FischeBi  Howell,  and  Weller,  General  Appraisers). 

Howell,  General  Appraiser:  In  this  case  the  appraiser  reports 
that  the  merchandise  in  question  ''consists  of  music  boxes  com- 
96370— 22— vol  41 ^19 


Digitized  by 


Google 


T.  D.  39113]  290 

posed  of  wood,  trimmed  with  metal-thread  lace  and  beads,  and 
ornamented  with  dolls'  heads;  also  the  musical  fittings  for  the  same, 
invoiced  and  packed  separately.''  It  might  be  concluded  from  the 
wording  of  the  appraiser's  report  that  the  musical  fittings  invoiced 
and  packed  separately  were  parts  of  the  trimmed  and  ornamented 
boxes  in  the  importations,  but  it  appears  from  the  testimony  that 
such  is  not  the  case,  and  that  each  box,  as  imported,  contained  a 
musical  fitting  and  that  the  fittings  invoiced  and  packed  separately 
were  separate  entities.  The  appraiser  also  reports  that  the  com- 
ponent material  of  chief  value  in  the  completed  article  (box  with 
musical  fitting)  is  the  lace-trimmed  box,  and  he  advisorily  classified 
the  merchandise  as  "articles  in  part  of  trimming"  or  articles  ''lace 
trimmed."  On  liquidating  the  entries  the  completed  boxes  with 
fittings,  and  the  musical  fittings  separately  packed  and  invoiced 
were  treated  by  the  collector  as  entireties,  and  were  assessed  for 
duty  as  articles  in  part  of  trimmings  of  whatever  yams,  threads,  or 
filaments  composed  at  the  rate  of  60  per  cent  ad  valorem  under 
paragraph  358,  tariff  act  of  1913. 

The  importers  contend  that  the  boxes  and  musical  fittings  are 
separate  entities,  and  as  such  are  properly  dutiable  as  toys  at  the 
rate  of  35  per  cent  ad  valorem  under  paragraph  342  of  said  act,  or 
as  musical  instruments  at  the  same  rate  imder  paragraph  373  of  said 
act.  Other  alternative  claims  are  made  in  the  protest,  but  for  the 
purposes  of  this  case  it  is  not  necessary  to  mention  them. 

A  representative  sample  of  the  boxes  in  question  was  admitted  in 
evidence,  and  consists  of  an  ornamental  or  fancy  round  box  measuring 
about  4  inches  in  height  and  5  inches  in  diameter,  and  trimmed  on 
the  outside  with  metal-thread  lace  and  on  the  inside  with  metal- 
thread  lace  and  what  appears  to  be  a  fabric  of  silk  or  of  silk  and  cotton. 
A  diminutive  figure  of  a  lady  in  a  sitting  posture  and  dressed  in  an 
evening  costume  of  silk  is  attached  to  the  cover  of  the  box.  Con- 
cealed inside  the  bottom  of  the  box  is  a  musical  fitting  or  device, 
which  consists  of  a  small  wooden  box  in  which  is  fastened  a  musical 
device  so  constructed  as  to  automatically  produce  a  succession  of 
musical  and  harmonious  sounds. 

It  appears  from  the  testimony  of  the  importers'  representative  that 
all  of  the  fancy  boxes  covered  by  the  importations  had  one  of  these 
musical  fittings  attached  and  that  the  musical  fittings  which  were 
separately  invoiced  and  covered  by  the  importations  were  not  im- 
ported as  detached  parts  of  the  fancy  boxes  but  were  imported,  as 
the  witness  testified,  ''because  we  have  boxes  on  hand  that  we  want 
to  attach  them  to,"  and  also  for  the  purpose  of  replacing  any  of  the 
musical  fittings  which  were  attached  to  the  fancy  boxes  and  which 
might  have  become  broken  or  rendered  unfit  for  use.     This  testimony 
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stands  uncontradicted,  and  taken  in  connection  with  the  samples 
is,  in  our  opinion,  sufficient  to  justify  us  in  holding  that  the*  fancy- 
boxes  and  the  musical  fittings  separately  invoiced  are  not  entireties 
but  are  to  be  treated  for  tariff  purposes  as  separate  and  distinct  enti- 
ties. The  mere  fact  that  the  invoice  description  of  these  articles 
may  tend  to  show  that  they  are  an  entirety  is  not  controlling,  and 
will  not  prevent  a  separate  classification  when  such  classification  is 
otherwise  proper. — In  re  Crowley  (55  Fed.  283).  This  brings  us  to 
the  question  of  whether  the  separate  articles  are  dutiable  as  toys  or 
musical  instruments,  as  claimed  by  the  importers. 

In  defining  what  constitutes  a  toy,  Judge  Smith,  speaking  for  the 
Court  of  Customs  Appeals  in  Illfelder  v.  United  States  (1  Ct.  Cust, 
Appls.  109;  T.  D.  31116),  said: 

In  common  B})eech,  and  as  popularly  understood,  a  toy  is  essentially  a  plaything, 
something  which  is  intended  and  designed  for  the  amusement  of  children  only,  and 
which  by  its  very  nature  and  character  is  reasonably  fitted  for  no  other  purpose. 
Although  an  article  may  be  chiefly  used  for  the  amusement  of  children,  if  its  nature 
and  character  are  such  that  it  is  also  reasonably  fitted  for  the  amusement  of  adults, 
or  if  it  is  reasonably  capable  of  use  for  some  practicable  purpose  other  than  the  amuse- 
ment of  children,  it  can  not  be  classed  as  a  toy  unless  it  is  affirmatively  shown  by  the 
importer  that  it  is  so  known  and  designated  by  the  trade  generally. 

The  fancy  boxes  and  the  separate  musical  fittings  here  in  question 
are  clearly  not  dutiable  as  toys  within  this  ruling  of  the  court.  They 
are  not  playthings  for  children,  and  there  is  no  testimony  that  they 
are  used  as  such.  On  the  contrary,  the  testimony  shows  that  the 
fancy  boxes,  which  are  made  in  part  of  musical  fittings,  are  used  as  a 
receptacle  for  candies;  but  whether  they  are  primarily  adapted  for 
that  use  we  are  not  prepared  to  say.  The  construction  of  the  boxes, 
and  the  materials  with  which  they  are  lined,  lead  us  to  believe  that 
the  boxes  are  better  adapted  for  use  as  ornaments  or  as  receptacles 
for  trinkets  and  small  pieces  of  jewelry,  rather  than  as  candy  boxes. 

Nor  are  the  fancy  boxes  musical  instruments,  even  though  they 
are  made  in  part  of  musical  fittings  capable  of  producing  a  tune  or 
a  succession  of  musical  and  harmonious  sounds.  It  is  oiu*  opinion, 
however,  that  the  musical  fittings,  when  imported  as  separate  and 
distinct  entities,  fall  within  the  class  of  articles  which  the  Court  of 
Customs  Appeals  has  held  to  be  musical  instruments.  Note  United 
States  V.  Sears,  Roebuck  &  Co.  (7  Ct.  Cust.  Appls.  60;  T.  D.  36388) 
and  United  States  v.  Ibid  (9  Ct.  Cust.  Appls.  34;  T.  D.  37875). 

While  this  construction  is  an  apparent  anomaly,  it  is  nevertheless 
a  well-settled  principle  of  law  that  the  classification  of  imported 
merchandise  must  be  ascertained  by  an  examination  of  the  mer- 
chandise in  the  condition  in  which  it  is  imported,  and  that  when  an 
article  bearing  a  specific  name  becomes  merged  with  or  enters  into- 
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the  construction  of  another  article  having  a  different  name  and  use 
it  loses  its  original  identity  and  becomes  an  inseparable  part  of  the 
article  of  which  it  forms  a  part. — United  States  v,  Schoverling  (146 
U.  S.  76) ;  United  States  v.  Irwin  (78  Fed.  799) ;  and  In  re  Crowley 
(supra). 

Applying  that  principle  to  this  case  we  find  that  the  importations 
in  question  consist  of  fancy  or  ornamental  boxes  and  musical  instru- 
ments. The  record  shows  that  the  component  material  of  chief 
value  in  the  completed  boxes  is  the  lace  trimming.  We  hold  that 
they  are  properly  dutiable  as  articles  in  chief  value  of  trimmings  *'  of 
whatever  yams,  threads,  or  filaments  composed, "  under  paragraph 
358  of  said  act,  as  assessed,  and  that  the  musical  instruments  are 
properly  dutiable  at  35  per  cent  ad  valorem  under  paragraph  373 
of  said  act.  Note  Morimura  Bros.  v.  United  States  (6  Ct.  Gust. 
Appls.  475;  T.  D.  36119)  as  to  the  boxes  in  part  of  trimmings. 

The  protest  is  sustained  to  this  extent.  In  all  other  respects  it  b 
overruled. 


(T.  D.  39114— G.  A.  8633.) 
Sufficiency  of  unsigned  reappraisement  appeal. 

1.  An  appeal  to  reappraiisement  is  sufficient  to  invoke  the  review  given  by  the 
customs  acts  of  the  finding  of  value  by  the  '^ local  appndser  of  the  port"  hefote  the 
Board  of  General  Appraisers  which  plainly  earmarks  on  its  face  the  importer  from 
whom  it  comes,  although  unsigned  by  him.  Such  appeal  should  not  be  dismissed 
for  lack  of  signature.  The  dicta  in  United  States  v.  Loeb  (7  Ct.  Oust.  Appls.  380; 
T.  D.  36961)  followed  and  accepted  as  controlling. 

2.  A  logal  instrument  does  not  have  to  be  signed  at  the  bottom.  The  statement 
including  the  name  of  the  importer  in  the  body  of  the  instrument  may  be  treated  as 
a  signature,  if  in  strictness  a  signature  is  required,  which  latter  point  is  not  decided. 

United  States  General  Appraisers,  New  York,  May  9,  1922. 

In  the  matter  of  roappralsements  71S0-A,  etc.,  of  La  Maxma,  Azema  &  Faman. 

[Motion  to  dismiss  denied.] 

Barnes,  ChUvets  &  Halstead  (Albert  McC.  Barnes  of  counsel)  for  the  importers. 
William  W,  Hoppin,  Assistant  Attorney  General  {Pelham  St.  George  Bissell,  8i>ecial 
attorney),  for  the  United  States. 

Brown,  G.  A.:  The  Government  moves  to  dismiss  the  appeals  to 
reappraisement  upon  the  ground  that  they  are  not  signed.  The 
motion  is  as  follows: 

Mr.  BissELL.  If  your  Honor  please,  in  these  two  cases  the  Government's  position  is 
that  there  is  no  matter  before  the  court.  1  move  to  dismiss  the  appeals  on  the  ground 
that  they  are  not  signed. 
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The  appeals  read  as  follbws: 

Importer's  Notice  to  Collector  claiming  Reappraisement. 

United  States  Customs  Service. 

Collection  District  No. 

Port  of  New  York, 

January  20,  1922. 
Invoice  No. 
Entry  No.  783071. 
Sir: 

As  we  consider  the  appraisement  made  by  the  United  States  Appraiser  too  high  on 
QA  New  York — Sixty-nine  cases  Fish  in  Oil  (Sardines)  imported  by  La  Manna, 
GB 

Azema  &  Faman  in  the  Ital.  S/S  Citta  di  Messina  from  Lisbon,  Portugal,  we  have  to 
request  that  the  same  may  be  reappraised,  pursuant  to  the  law,  with  as  little  delay  as 
your  convenience  will  permit.  • 

Respectfully, 


Importer's  Address  397  Washington  Street. 
To 

Collector  of  Customs. 

Importer's  Notice  to  Collector  claiming  Reappraisement. 

United  States  Customs  Service. 

Collection  District  No. 

Port  of  New  York, 

January  20,  1922. 
Invoice  No. 
Entry  No.  B34743. 
Sir: 

As  we  consider  the  appraisement  made  by  the  United  States  Appraiser  too  high  on 
HB  New  York — One  Hundred  &  Twelve  cases  Fish  in  Oil  (Sardines)  imported  by 
GB 

La  Manna,  Azema  &  Faman  in  the  Dan.  S/S  ^'Albiston"  from  Lisbon,  Portugal,  we 
have  to  request  that  the  same  may  be  reappraised,  pursuant  to  the  law,  with  as  little 
delay  as  your  convenience  will  permit. 

Respectfully, 


Importer's  Address  397  Washington  Street. 
To 

Collector  of  Customs. 

In  Adam's  case,  G.  A.  2197  (T.  D.  14233),  decided  July  16,  1907 
(reiterated  in  Palme's  case,  G.  A.  6644,  14  Treas.  Dec.  36),  Judge 
Somerville  gave  as  one  of  his  reasons  for  dismissing  a  protest  because 
unsigned  that — 

It  was  not  the  duty  of  the  collector,  nor  do  we  conceive  it  to  be  our  duty,  to  go  out- 
side of  the  unsigned  protest  to  ascertain  by  extrinsic  evidence  who  is  the  responsible 
protestant. 

In  the  case  at  bar,  being  a  reappraisement,  the  collector  has  no 
such  duty  and  it  is  perfectly  plain  to  the  board  from  the  appeal 
itself  whose  appeal  it  is.     It  is  clearly  stated  to  be  the  appeal  of 
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La  Manna,  Azema  &  Faman  in  the  body  of  the  mstrument.  No 
extrmsic  evidence  is  required  to  earmark  it  as  their  appeal.  It 
would  be  closing  one's  eyes  to  say  it  did  not  appear  whose  appeal 
it  was. 

In  United  States  v.  Loeb  (7  Ct.  Oust.  Appls.  380;  T.  D.  36961), 
an  appeal  to  reappraisement  was  in  issue  unsigned  by  the  collector 
of  customs  although  earmarked  (as  this  is)  as  coming  from  him. 
The  court  declined  jurisdiction  of  that  case,  but  nevertheless  made 
the  statement — 

It  would  seem  that  in  the  present  case  the  board  of  reappraisement  failed  to  follow 
the  laws  and  regulations  governing  appraisements,  and  that  its  failure  has  resulted 
in  depriving  the  Government  of  a  right  to  which  it  was  entitled — 

indicating  clearly  tfie  court's  view  that  the  jurisdiction  in  reappraise- 
ments  had  been  invoked  either  by  the  forwarding  of  the  papers  or 
by  the  unsigned  appeal. 

If  an  appeal  unsigned  by  the  collector,  but  earmarked  as  coming 
from  him,  is  sufficient,  clearly  an  appeal  made  by  the  importer  also 
tmsigned  by  him  though  earmarked  as  coming  from  him  would 
likewise  be  sufficient. 

There  can  be  no  presumption  that  a  stranger  or  interloper  would 
file  an  appeal  to  reappraisement  to  procure  the  refund  of  a  deposit 
in  which  he  was  not  pecuniarily  interested.  We  must  therefore 
presume  that  it  is  the  appeal  of  the  person  from  whom  by  the  lan- 
guage of  the  instrument  itself  it  purports  to  come. 

A  legal  instrument  does  not  have  to  be  signed  at  the  bottom  of 
the  paper.  We  are  inclined  to  think  no  signature  is  required;  the 
statute  does  not  expressly  say  the  appeal  must  be  signed.  But  in 
any  event  the  statement  in  the  body  of  the  instrument  including 
the  name  of  the  importer  may  be  treated  as  a  signature. 

The  motion  to  dismiss  the  appeal  in  this  case  is  therefore  denied. 


(T.  D.  39115— G.  A.  8534.) 
Silk  tassels — Ornaments — Cords  and  tassels. 

Small  silk  tassels  to  the  top  of  which  is  attached  a  supposedly  narrow  silk  cord, 
but  which  the  record  fihows  consists  in  fact  of  silk  braid  made  into  the  form  of  a 
loop  measuring  about  2i  inches  in  length,  and  by  which  the  tassels  are  suspended 
when  attached  to  the  article  which  they  are  intended  to  ornament,  are  not  dutiable 
as  cords  and  tassels  even  if  the  looped  material  were  in  fact  made  of  cord,  but  are 
dutiable  as  silk  tassels.  In  the  absence  of  a  specific  provision  for  silk  tassels,  they 
are  dutiable  as  silk  ornaments  at  the  rate  of  60  per  cent  ad  valorem  under  para- 
graph 358,  tariff  act  of  1913.  Willenborg  v.  United  States  (6  Ct.  Cust.  Appls.  451; 
T.  D.  35985),  which  affirmed  board's  decision  G.  A.  7727  (T.  D.  35418),  dted  and 
followed. 
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United  States  General  Appraisers,  New  York,  May  12,  1922. 

In  the  matter  of  protest  942888  of  Wm.  A.  Brown  against  the  assessment  of  duty  by  the  collector  of 
customs  at  the  port  of  New  York. 

[Affirmed.] 

Strauss  4r  Hedges  (Jacob  L.  Klingaman  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  (Samuel  Isenschmid  and  Samuel 
M.  Richardson^  8x>ecial  attorneys),  for  the  United  States. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

Howell,  General  Appraiser:  The  merchandise  in  question  is 
described  in  the  invoice  as  ''tassels,"  which  the  appraiser  reports 
consist  of  ''small  ornaments  composed  chiefly  of  silk  cord,  braid, 
metal  thread,  a  pasteboard  mold  and  beads^"  They  were  returned 
by  the  appraiser  as  ornaments  in  chief  value  of  silk,  and  wore  as- 
sessed for  duty  by  the  collector  at  the  rate  of  60  per  cent  ad  valorem 
under  the  provision  in  paragraph  358,  tariff  act  of  1913,  for  "orna- 
ments *  *  *  of  whatever  yams,  threads,  or  filaments  com- 
posed." The  importers  claim  that  the  articles  are  properly  dutiable 
as  cords,  and  tassels  at  the  rate  of  45  per  cent  ad  valorem  under 
paragraph  316,  or  at  the  rate  of  25  per  cent  ad  valorem  under  para- 
graph 262  of  said  act. 

Counsel  for  the  importers  rely  on  the  foregoing  description  of  the 
merchandise  to  support  their  claim  that  the  articles  in  controversy 
are  cords  and  tassels,  as  they  have  failed  to  offer  any  evidence  herein 
other  than  the  special  report  of  the  appraiser  and  the  official  samples 
accompanying  the  same. 

The  articles  are  unquestionably  constructed  as  tassels,  but  we  are 
unable  to  discover  from  an  examination  of  the  samples  admitted  in 
evidence  that  they  are  constructed  as  cords  and  tassels  or  even  made 
in  part  of  silk  cord,  notwithstanding  the  fact  that  the  appraiser  re- 
ports that  the  articles  are  made  in  part  of  such  material.  The  tas- 
sels before  us  are  made  of  what  we  consider  to  be  a  tuft  of  silk  threads 
measuring  about  4  inches  in  length  and  bound  with  metal  and  silk 
threads  to  a  pasteboard  mold  about  1  inch  in  length  and  one-half 
inch  in  diameter.  Attached  to  the  top  of  the  tassels  is  a  narrow  silk 
braid  made  into  the  form  of  a  loop  about  2\  inches  in  length,  by  which 
the  tassels  are  suspended,  and  to  the  top  of  which  a  glass  bead  is 
fastened.  That  this  loop  is  made  of  braid  is  confirmed  by  the  ap- 
praiser when  he  states  in  his  report  that  the  articles  are  made  in  part 
of  "braid,"  as  the  loop  is  the  only  discernible  braid  material  which 
enters  into  the  construction  of  the  tassels. 

We  think  that  the  material  which  the  appraiser  refers  to  in  his 
special  report  as  "silk  cord"  is  what  we  consider  to  be  the  tuft  of 
silk  threads  which  form  the  tassels.  If,  however,  we  are  in  error  in 
our  assumption  and  the  tassels  are  in  fact  made  of  a  tuft  of  silk  cords 
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rather  than  a  tuft  of  silk  threads,  that  fact  would  not  constitute  the 
articles  cords  and  tassels  but  merely  tassels  made  of  silk  cords.  We 
do  not  think,  however,  that  the  importers  seriously  contend  that  the 
tassels  are  made  of  a  tuft  of  silk  cords.  It  is  our  opinion  that  the 
material  which  they  consider  to  be  silk  cord  is  the  braided  loop  at- 
tached to  the  top  of  the  tassels  and  by  which  the  tassels  are  suspended 
when  attached  to  the  article  which  they  are  intended  to  ornament. 
This  view  is  supported  by  the  following  statement  of  counsel  for  the 
importers  as  contained  in  their  brief  filed  herein: 

The  official  samples  show  the  articles  to  be  cords  and  tassels  in  fact.  This  is  con- 
firmed by  the  report  of  the  appraiser  admitted  in  evidence,  which  states  that  they  are 
composed  in  part  of  silk  cord.  From  the  classification  it  is  apparent  that  silk  was  the 
component  material  of  chief  value,  and  the  merchandise,  therefore,  falls  squarely 
within  par.  316.  T.  D.  35985,  relied  on  by  the  appraiser,  covered  a  different  class  of 
goods.  The  description,  in  the  court's  opinion,  clearly  shows  that  the  cords  in  that 
case  had  been  so  manipulated  as  to  lose  their  identity,  and  it  was  that  fact  which  led 
the  court  to  hold  the  goods  to  be  tassels  rather  than  cords  and  tassels. 

The  decision  referred  to  by  counsel  -(T.  D.  35985,  supra)  was  ren- 
dered by  the  Court  of  Customs  Appeals  in  the  case  of  Willenborg  v. 
United  States  (6  Ct.  Cust.  Appls.  451;  T.  D.  35985),  and  'affirmed 
board's  decision,  G.  A.  7727  (T.  D.  35418).  The  subject  of  contro- 
versy in  that  case  was  the  dutiable  status  of  certain  silk  tassels,  the 
description  of  which,  as  given  by  the  board  and  quoted  by  the  court 
in  its  decision,  is  as  follows: 

The  articles  in  question  are  made  of  a  number  of  loosely  hanging  silk  threads  which, 
in  Exhibits  1,  6,  and  7,  are  connected  by  a  short  piece  of  silk  cord  to  a  small  circular 
ornament,  which  is  also  made  in  part  of  silk  cord.  The  silk  cord  connecting  the  tuft 
of  threads  with  the  ornament  is  partly  concealed  by  smaller  ball-shaped  ornaments, 
which  are  made  from  soutache  braid  or  other  material.  This  cord  is  made  into  a  very 
small  loop  at  the  top  of  each  tassel,  by  which  the  completed  tassels  may  be  attached 
to  the  article  which  they  are  intended  to  decorate  or  ornament.  Exhibits  3  and  8, 
however,  have  no  such  loop  at  the  top,  but  have  a  small  lily-shaped  ornament  at  the 
top  of  each  tassel  made  from  silk  cord,  the  ornament  being  connected  with  the  tuft  of 
threads  by  a  separate  piece  of  cord,  which  is  practically  concealed  by  a  small  ornament 
made  from  cord  or  soutache  braid. 

From  this  description  it  will  be  observed  that  the  tassels  in  that 
case  were  not  only  made  in  part  of  cord,  but  some  of  them  were  so 
constructed  as  to  have  a  small  loop  of  silk  cord  at  the  top  of  the 
tassel,  by  which  the  completed  tassel  could  be  attached  to  the  article 
it  was  intended  to  decorate  or  ornament.  A  comparison  of  the  sam- 
ples in  that  case  with  the  samples  in  evidence  herein  also  shows  that 
the  ^^ loosely  hanging  silk  threads''  which  formed  the  tuft  of  the  tas- 
sels there  involved  are  similar  to  the  silk  threads  which  fonn  the 
tuft  of  the  tassels  in  the  case  at  bar.  These  articles  were  held  by  the 
board  and  the  court  to  be  dutiable  as  tassels  rather  than  as  cords  and 
tassels.  In  the  course  of  the  opinion,  Judge  De  Vries,  speaking  for  the 
court,  said: 
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This  r^8iiin6  of  the  oonstruction  placed  upon  the  word  ''cords"  for  many  years  past 
in  tariS  administration  and  adjudication  is  that  when  a  cord  is  so  manipulated  as  to 
become  an  integral  and  essential  part  of  another  article  used  in  the  finishing  and  orna- 
menting of  women's  apparel,  or  any  other  similar  iise,  it  ceases  to  be  a  cord  and  becomes 
a  part  of  another  article.  We  think  the  underlying  reason  of  those  holdings  sound  and 
applicable.  Cords  haye  been  used  and  form  an  integral  part  of  these  importations, 
but  they  have  been  so  manipulated  that  they  have  ceased  to  be  cords  in  the  common 
acceptation  of  that  term  and  have  become  parts  of  other  finished  articles  of  trade  and 
commerce.  How  can  it,  therefore,  be  said  that  an  article  is  within  the  description 
of  cords  and  tassels  when  no  part  thereof,  as  imported,  responds  to  the  definition  of  a 
cord? 

It  is  pertinent  to  remark  in  passing  that  the  testimony  in  this  record  shows  that  there 
is  no  silk  tassel,  or  ornament,  or  trimming  of  this  kind  known  to  trade  and  commerce 
which  is  not  made  in  part  of  cords.  If  this  be  true,  as  we  must  assume  it  is,  there 
would  be  no  such  thing  known  to  trade  and  commerce  as  a  silk  tassel,  but  all  articles 
responding  to  that  call  woidd  be  known  as  cords  and  tassels. 

lUiistrative  exhibits  have  been  offered  in  the  case  of  what  constitutes  "cords  and  tas- 
sels." They  are  articles  approximately  a  yard  in  length  with  a  tassel  on  each  end, 
the  major  portion  thereof  plainly  being  a  silk  cord.  They  are  articles  of  utility  as 
well  as  adornment  and  are  used  on  or  attached  to  wearing  apparel  for  various  pur- 
poses. While  these  may  respond  to  some  other  tariff  nomenclature,  such  as  belts 
and  beltings,  they  are,  nevertheless,  plainly  within  the  terms  cords  and  tassels. 
Finally,  it  may  be  said  that  these  articles  are  precisely  within  the  definition  of  the 
word  ** tassels'*  as  found  in  the  various  dictionaries. 

As  we  have  already  stated,  the  tassels  m  question  do  not  appear  ta 
be  made  in  part  of  cord,  and,  having  in  mind  the  interpretation  of 
the  court  as  to  what  constitutes  cords  and  tassels,  we  are  clearly  of 
the  opinion  that  even  if  the  looped  material  which  enters  into  the 
construction  of  the  tassels  were  made  of  cord,  that  fact  would  not  be 
sufficient  to  constitute  the  articles  cords  and  tassels.  In  their  condition 
as  imported  the  articles  are  tassels  and  not  cords  and  tassels.  As  silk 
tassels  are  not  specifically  provided  for,  we  hold  that  the  articles 
in  question  are  properly  dutiable  as  silk  ornaments,  as  assessed. 

The  protest  is  overruled  and  the  decision  of  the  collector  is 
affirmed. 

(T.  D.  39116.) 
Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27,  1921. 

Treasury  Department,  May  17,  1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  May  5  to  May  11,  1922,  both 
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inclusive,  is  published  for  the  information  of  collectors  of  customs 
and  others  concerned. 

(103512.)  Edward  Clifford,  Assistant  Secretary, 


Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff  aei 
ofMayir,  19tU 

PERIOD  HAT  6  TO  11,  1922,  INCLUSIVE. 


Country. 

Name  of  currency. 

May  5. 

May  6. 

May  8. 

May  9.   ;  May  10. 

May  11. 

Europe: 
Austria 

Krone 

la  000124 
.0839 
.006775 
.018394 
.2124 
4.4455 
.020794 
.0917 
.003511 
.0449 
.3837 
.001278 
.0536 
.1804 
.000253 
.0790 
.006950 
.01445 
.1554 
.2589 
.1932 
.003607 

.8083 
.8083 

.7732 
.8133 
.6713 
.5644 
.5783 

.5700 
.2813 
.47J3 

.6058 

.983516 
.998563 
.491025 
.98125 

.8206 
.1367 
.7934 

10.000124 
.0837 
.006783 
.0193 
.2129 
4.4463 
.0209 
.0916 
.00341 
.0449 
.3837 
.001299 
.0535 
.1865 
.00025 
.0802 
.006969 
.014729 
.1554 
.2584 
.IftW 
.003675 

.8067 
.8067 
.7721 
.8117 
.6670 
.6600 
.5750 

.6675 
.2821 
.4731 
.5042 

.984153 
.9980 
.491875 
.  981875 

.8218 

.1388 
.7956 

10.000124 
.0829 
.006775 
.019211 
.2126 
4.4397 
.020963 
.0909 
.003341 
.0449 
.3939 
.001279 
.0530 
.1878 
.00025 
.0806 
.006953 
.014671 
.1553 
.2573 
.1931 
.003664 

.8125 
.8125 
.7Ta6 
.8175 
.5670 
.5618 
.5796 

.5696 
.2834 
.4728 
.5058 

.983833 
.99775 
.4918 
.981563 

.8214 
.1394 
.7953 

Sa  000123 
.0829 
.006817 
.019114 
.2123 
4.4422 
.020675 
.0910 
.003466 
.0(35 

ta  000123 
.0836 
.0068 
.018808 
.2128 
4.4491 
.0208 
.0914 
.003499 
.0423 

«a  000120 
.0634 

Rf Ifjipm.    

Franc 

Bulgaria 

Lev 

.006783 

Krone 

.01907S 

Denmark 

Jiineiand 

do 

Pound  sterling 

Markka.,... 

.2130 
4.4474 

Finland 

.020613 

France 

Franc 

.0814 

Germany 

Reichsmark 

Greece 

Drachma 

.0421 

Holland 

Florin  or  guilder.... 
Krone. ... 

.  3S43          .  ■^iA4fi 

.3854 

Hungary 

.001288 

.0630 

.1876 

.000248 

.0792 

.OO69£i0 

.OHHl 

.1553 

.2575 

.1929 

.001282 

.0532 

.1873 

.000250 

.0787 

.006859 

.014686 

.1555 

.2575 

.1090 

.001209 

Italy 

Lira 

.0630 

Norway 

Krone 

.1864 

'    Poland. 

Poll<di  mark 

.000251 

Portugal 

Escuda 

.0787 

Leu 

.006853 

Serbia 

Dinar 

.014621 

Spain 

Peseta 

.1554 

Sweden 

Krona »... 

.2SS3 

Switzerland 

Franc 

.19W 

Yugoslavia 

Asia: 
China 

Krone 

.003697       .003669 
.8063          .8150 

.003654 

Chefootael 

.8100 

Do 

Hankow  tael 

Shanf^itael 

Tientsin  tael 

Hongkong  dollar.... 

Mexican  dollar 

Tientsin  or  Peiyang 

dollar. 
Yuan  dollar 

.8063 

.7739 
.8142 
.5687 
.5620 
.5767 

.5683 
.2855 

.8150 
.7780 
.8208 
.5685 
.5650 
.5858 

.5706 

.8100 

Do 

.7786 

Do 

.8150 

Do 

.5703 

Do 

.5570 

Do 

.5850 

Do 

.5750 

India 

Rupee 

.2881 

Japan 

Singapore  (S.S.).. 
North  America: 
Canada 

Yen. 

.  4728           -  47M 

.4729 

Dollar 

.5050 

.985139 
.997875 
.492031 
.983125 

.8215 
.1373 

.5075 

.886893 
.9980 
.40365 
.984141 

.8213 
.IMA      ' 

.6117 

do 

.886764 

Cuba... 

Peso 

.898375 

Mexico 

do 

.492858 

Newfoundland. . . . 

Dollar 

.8816(6 

South  America:    . 

Argentina 

Brftril 

Peso  (gold) 

.8215 

MUreis 

.1378 

Uruguay 

Peso 

.7962      J    .7987 

.7874 

(T.  D.  39117.) 

Common  carrier. 

Approval  of  common  carrier's  bond. 

Treasury  Department,  May  IS,  192S. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carrier's  bond  of  the  Denver  &  Rio  Grande  Western 
Railroad  Co.,  Denver,  Colo.,  dated  August  1,  1921,  and  approved  by 
the  department  May  10,  1922,  has  been  filed  with  the  collector  of 
customs  at  Denver,  Colo. 

(53668.)  Edward  Clifford,  Assistant  Secretary. 
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(T.  D.  39118.) 

Permits— T.  Z).  S8716  of  May  SI,  192l]  amended. 
To  limit  permits  to  import  to  six  months  from  date  of  issue. 

Treasury  Department,  May  16, 1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

T.  D.  38716,  of  May  31,  1921,  prescribing  the  regulations  for  the 
filing  of  applications  and  the  obtaining  of  permits  to  enter  and  for 
the  delivery  from  customs  custody  of  the  commodities  and  the  classes 
of  commodities  referred  to  in  the  act  of  Congress  approved  May  27, 
1921,  as  extended  by  the  acts  approved  August  24, 1921,  and  November 
16,  1921,  is  hereby  amended  as  follows: 

The  term  of  validity  of  permits  to  enter  and  procure  the  delivery 
from  customs  custody  of  the  commodities  and  classes  of  commodi- 
ties referred  to  in  section  501  (a)  of  the  act  of  Congress  approved  May 
27,  1921,  as  extended  by  the  acts  approved  August  24,  1921,  and 
November  16,  1921,  shall  be  limited  in  each  case  to  a  period  of  six 
months  next  succeeding  date  of  issue. 

No  controlled  commodities  may  be  delivered  from  customs  custody 
under  any  permit  whose  term  of  validity  has  so  expired  unless  the 
licensee  in  any  such  case  has  applied  for  and  has  obtained  from  the 
department  an  extension  of  the  period  of  validity  of  any  particular 
permit  or  unless  the  importer  or  his  agent  in  any  case  has  applied  for 
and  has  obtained  from  the  department  a  new  permit. 

It  is  provided,  however,  that  in  so  far  as  this  decision  relates  to 
outstanding  permits,  it  becomes  effective  30  days  after  the  date  upon 
which  it  is  promulgated. 

Edward  Clifford,  Assistant  Secretary. 


(T.  D.  39119.) 
Antidumping  act,  1921 — Finding  ly  the  Secretary  of  the  Treasury. 

/he  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  high  pressure  tube  gauge  glasses  from  England. 

Treasury  Department,  May  19,  1922. 
To  Collectors  of  Customs  and  Others  Con^rned  : 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this  act 
called  the  "Secretary"),  after  such  investigation  as  he  deems  necessary,  finds  that  an 
industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented  from 
being  established,  by  reason  of  the  importation  into  the  United  States  of  a  class  or  kind 
of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being  sold  or  is 
likely  to  be  sold  in  the  United  States  or  elsewhere  at  less  than  its  fair  value,  then  he 
shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together  with  a 
description  of  the  class  or  kind  of  merchandise  to  which  it  applies  in  such  detail  as 
may  be  necessary  for  the  guidance  of  the  appraising  officers. 
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After  due  investigation  I  find  that  the  industry  of  making  high 
pressure  tube  gauge  glasses  in  the  United  States  is  being  or  is  likely 
to  be  injured  by  reason  of  the  importation  into  the  United  States  of 
high  pressure  tube  gauge  glasses  from  England  and  that  such  mer- 
chandise is  sold  or  is  likely  to  be  sold  in  the  United  States  at  less  than 
its  fair  value. 

(106085.)  Edward  Clifford,  Assistant  Secretary. 


(T.  D.  39120.) 
Classification  of  papier-mdcJie  candy  boxes. 

Appeal  directed  from  the  decision  of  the  Board  of  United  States  General  Appraisers, 
dated  April  20,  1922  (Abstract  44900),  holding  certain  papier-m^ch6  candy  boxes 
dutiable  at  the  rate  of  25  per  cent  ad  valorem  under  paragraph  369  of  the  act  of 
1913. 

Treasury  Department,  May  19,  1922. 

Sir:  The  department  is  in  receipt  of  your  letter  of  the  12th  in- 
stant, inviting  attention  to  a  decision  of  the  Board  of  United 
States  General  Appraisers,  dated  April  20,  1922  (Abstract  44900), 
wherein  the  board  held  that  certain  papier-mach6  candy  boxes,  which 
had  been  classified  as  dutiable  at  the  rate  of  60  per  cent  ad  valorem 
under  paragraph  347  of  the  tariff  act  of  October  3,  1913,  were  dutiable 
at  the  rate  of  25  per  cent  ad  valorem  under  paragraph  369  of  the 
said  act. 

In  accordance  with  your  recommendation  you  are  hereby  requested 
to  file,  in  the  name  of  the  Secretary  of  the  Treasury,  an  appUcation 
with  the  United  States  Court  of  Customs  Appeals  for  a  review  of  the 
said  decision  in  conformity  with  the  provisions  of  subsection  29  of 
section  28  of  the  tariff  act  of  August  5,  1909. 
Respectfully, 
(110076.)  Edward  Clifford, 

Assistant  Secretary. 

Assistant  Attorney  General,  New  York. 


(T.  D.  39121.) 

Appraisers^  returns. 

Amendment  of  T.  D.  37889  of  January  27,  1919. 

Treasury  Department,  May  20,  1922. 
To  Appraisers  of  Merchandise  and  Others  Concerned: 

Attention  is  invited  to  T.  D.  37889,  second  paragraph,  under 
''Summary  sheet  and  invoice  returns,"  which  is  amended  to  read  as 
follows: 

The  entered  rates  and  appropriate  paragraphs  should  be  noted,  by  the  importer,  in 
black  ink  on  the  left  hand  maigin  of  the  invoice. 

(107222.)  Edward  Clifford,  Assistant  Secretary. 
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(T.  D.  39122.) 
Form  abolished. 

Abolition  of  Customs  Fonn  5909 — "Daily  report  of  personnel  and  operations  (outside 

force).*' 

Teeasuby  Department,  May  23,  1922. 
To  Collectors  of  Customs  and  Other  Officers: 

On  investigation  by  the  department  it  is  found  that  Customs  Form 
5909,  "Daily  report  of  personnel  and  operations  (outside  force),"  is 
not  necessary,  and  the  form  is  hereby  abolished. 

(93120-5909.)  Edward  Clifford,  Assistant  Secretary. 


(T.  D.  39123— G.  A.  8535.) 
Vegetables,  Chinese — Sufficiency  of  protests. 

1.  Under  the  evidence  in  this  case  wad  san,  yook  juk,  and  sar  sum,  Chinese  vege- 
table substances,  are  held  to  be  drugs  under  paragraph  27,  act  of  1913;  and  fungi  and 
lichens  are  held  to  be  vegetables  in  their  natural  state  under  paragraph  215  of  the 
same  act. 

2.  A  protest  signed  by  an  attorney  or  by  a  person  who  is  a  stranger  to  the  protest, 
neither  being  otherwise  connected  in  any  way  to  the  protest,  is  held  to  be  insuflS- 
cient  under  paragraph  N,  Section  III,  act  of  1913,  which  provides  that  the  "owner, 
importer,  consignee,  or  agent  of  such  merchandise  *  *  *  shall  *  *  *  file 
a  protest." 

Validity  of  Signature  op  Princtpal  or  Client  by  Agent  or  Attorney  at  Law. 

3.  Adamson,  G.  a.,  dissenting,  holds  no  law  requires  power  of  attorney  authorizing 
agent  or  attorney  to  sign  name  of  principal  to  protest. 

4.  R.  C.  Robinson  signed  principal's  name  by  himself  to  one  protest  and  F.  L. 
Lawrence,  a  member  of  the  bar  of  this  court,  signed  his  client's  name  by  F.  L. 
Lawrence,  attorney,  to  the  other.  In  both  cases  the  importers  appeared  by  F.  L. 
Lawrence,  counsel,  introduced  testimony,  and  tried  the  cases  on  the  hearing,  and 
both  sides  filed  briefs  before  the  board,  and  at  no  time  was  the  validity  of  the  sig- 
natures to  the  protests  ever  brought  in  question  nor  importers  called  on  to  repudiate 
or  support  the  validity  of  the  signatures.    The  protests  should  not  be  dismissed. 

United  States  General  Appraisers,  New  York,  May  16,  1922. 

Id  tbe  matter  of  protests  936023,  etc.,  of  Yee  Chong  Lung  &  Ck>.  et  al.  against  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  Sai)  Francisco. 

[Protests  dismissed.] 
Frank  L.  Lawrence  for  the  importer. 

WiUiam  W.  Hoppm,  Assistant  Attorney  General  {Samiiel  Isenschmid,  special  attor- 
ney), for  the  United  States. 

Before  Board  3  (Waits,  Hat,  and  Adauson,  General  Appraisers;  Adamson,  G.  A., 

dissenting). 

Protest  9360tS. 

y^Axn^,  General  Appraiser:  The  importations  in  these  cases  are 
from  China  and  are  described  as  wai  san,  yook  juk,  sar  sum,  and  fungi 


Digitized  by 


^^oogle 


T.  D.  39123]  302 

and  lichens.  The  wai  san,  yook  juk,  and  sar  sum  were  classified  for 
duty  purposes  as  prepared  vegetables  under  paragraph  200  of  the  law 
of  1913,  at  25  per  cent  ad  valorem,  and  the  fungi  and  lichens  as  vege- 
tables in  their  natural  state  under  paragraph  215  of  the  same  law,  at 
15  per  cent  ad  valorem.  The  importers  contend  that  the  wai  san, 
yook  juk,  and  sar  sum  are  dutiable  at  10  per  cent  ad  valorem  imder 
the  provisions  of  paragraph  27  as  drugs,  and  that  the  fungi  and 
lichens  are  free  under  paragraph  552,  the  only  law  involved  being  the 
law  of  1913.  The  wai  san,  yook  juk,  and  sar  sum  have  been  imported 
heretofore  and  have  been  passed  upon  by  the  board  and  held  to  be 
vegetables.  See  Abstract  21139,  affirmed  by  the  United  States 
Circuit  Court,  Southern  District  of  New  York,  in  Wing  On  Wo  v. 
United  States  (175  Fed.  891;  T.  D.  30150)  [act  of  1897]  and  Abstract 
23972  (T.  D.  30934)  [act  of  1909].  Each  case,  however,  must  stand 
upon  its  own  record.  In  the  cited  cases  the  testimony  revealed  the 
fact  that  they  were  used  as  vegetables;  that  is,  as  food  to  be  eaten  at 
the  table  in  the  same  way  that  the  ordinary  garden  vegetables  are 
used.  In  this  case,  however,  there  seems  to  be  no  testimony  of  their 
use  in  any  other  way  than  for  medicinal  purposes  or  as  drugs. 

The  importer  produced  three  witnesses  who  appear  to  have  had 
long  experience  in  the  handling  of  these  conmiodities.  One  was  a 
druggist,  one  a  physician,  and  the  other  described  himself  as  a  '*  drug- 
store saleman."  Their  testimony  was  to  the  effect  that  these  com- 
modities are  drugs,  that  they  are  never  used  as  a  food,  but  are 
frequently  prescribed  as  medicine  to  be  included  in  the  food  with 
which  they  are  cooked  and  eaten. 

The  only  witness  produced  on  the  part  of  the  Government  was  an 
examiner,  who  gave  no  testimony  with  reference  to  their  use  as 
vegetables,  neither  did  he  show  that  they  were  ever  used  as  food 
the  same  as  other  vegetables,  so  called,  are  used. 

The  assessment  would  be  warranted  only  by  the  fact  that  they  are 
made  use  of  in  culinary  departments  in  the  same  way  that  other 
garden  vegetables  are  used.  The  record  is  entirely  lacking  in  proof 
upon  that  point.  Were  this  the  only  question  in  the  case  we  would 
hold  that  the  protest  should  be  sustained  as  to  the  wai  san,  yook 
juk,  and  sar  sum. 

In  the  case  of  the  fimgi  and  lichens  it  appears  that  evidence  was 
not  produced  either  as  to  what  they  are  or  how  they  are  used.  Reli- 
ance in  that  direction  seems  to  be  placed  upon  the  report  of  the 
appraiser,  which  is  as  follows: 

The  fungus  and  lichen  in  cases  |(201  and  ^2  are  edible  vegetable  growths. 
They  are  not  mushrooms  and,  being  edible  vegetables  in  the  natural  state,  are  dutiable 
as  returned  by  this  office. 

This  statement  seems  to  stand  undisputed  except  from  the  cita- 
tions and  remarks  of  the  attorney  for  the  importer  in  his  brief, 
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wherein  he  reasons  from  analogy  and  by  comparison,  citing  the 
decisions  of  the  com-t  upon  alleged  similar  substances,  that  their 
classification  should  be  imder  paragraph  552  of  the  law  of  1913, 
which  provides  for  the  following: 

Mo88,  seaweeds,  and  vegetable  substances,  crude  or  unmanufactured,  not  otherwise 
specially  provided  for  in  this  section. 

The  report  of  the  appraiser  seems  to  estabUsh  the  fact  that  they 
are  vegetables  and  are  used  as  vegetables,  meaning  they  are  used  as 
edible  vegetables  or  in  the  same  way  as  the  ordinary  garden  vege- 
table is  used.  Dictionary  definitions  and  pure  food  regulations  are 
cited  in  the  brief  for  importers,  as,  for  instance,  under  the  pure  food 
regulations  we  find  vegetables  defined  as — 

The  succulent,  clean,  sound,  edible  parts  of  herbaceous  plants  used  for  culinary 
purposes. 

The  Standard  Dictionary  defines  vegetables  as — • 

1.  A  part  or  the  whole  of  a  herb  used  chiefly  for  culinary  purposes,  but  also  fre- 
quently for  feeding  domestic  animals. 

The  Century  Dictionary  says: 

2.  In  a  more  limited  sense,  a  herbaceous  plant  used  wholly  or  in  part  for  culinary 
purposes,  or  for  feeding  cattle,  sheep,  or  other  animals,  as  cabbage,  cauliflower,  tur- 
nips, potatoes,  spinach,  peas,  and  beans. 

All  of  these  definitions  and  many  others  found  in  the  brief  for 
importers  are  entirely  consistent  with  the  report  of  .the  appraiser 
that  they  are  vegetables. 

We  understand  it  is  contended  that  vegetables — ^meaning  edible 
vegetables — are  such  only  as  are  grown  in  the  garden  and  enumerated 
in  the  decisions.  We  do  not,  however,  think  the  decisions  go  to  the 
extent  of  confining  the  term  vegetable  as  used  in  the  tariff  act  to  the 
class  of  vegetables  enumerated  in  the  decisions.  A  late,  if  not  the 
latest  expression  upon  this  point  is  found  in  United  States  v,  Wallace 
(4  Ct.  Oust.  Appls.  142;  T^  D.  33413).  Judge  Martin  at  page  143, 
after  reviewing  the  decisions,  said: 

The  foregoing  decifdons  indicate  that  in  the  tariff  acts  the  word  "vegetables"  has 
not  been  employed  in  a  strictly  botanical  sense,  but  rather  has  been  applied  to  those 
articles  of  food  which  constitute  in  common  acceptation  the  vegetable  part  of  a  repast. 
These  are  such  articles  of  food  as  commonly  grow  in  kitchen  gardens. 

We  do  not  understand  this  to  mean  that  they  are  only  such  as 
grow  in  kitchen  gardens,  but  they  are,  as  expressed  there,  ^'such'^ 
being  similar  or  like  them,  in  their  use  principally. 

We  are  bound  to  interpret  the  report  of  the  appraiser  as  meaning 
these  are  edible,  that  they  are  used  as  a  part  of  the  food  which  goes 
to  make  up  the  meal  consisting  of  vegetables,  meats,  and  condi- 
ments. We  think  in  this  case  we  are  bound  to  assume  that  the 
report  of  the  appraiser  is  correct  as  establishing  the  fact  that  they 
are  vegetables,  as  it  stands  undisputed  and  unchallenged  in  the  testi- 
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mony.  We  are  therefore  of  the  opinion  that  the  fungi  and  lichens 
should  be  assessed  as  vegetables  in  their  natural  state,  in  accordance 
with  the  assessment  made  by  the  collector.  As  to  those  items,  there- 
fore, we  should  be  inclined  to  overrule  the  protest. 

Protest  9S6051. 

This  protest  covers  only  the  merchandise  known  as  wai  san,  and 
if  there  were  no  other  question  involved  we  would  hold  that  the  claim 
of  the  importer  should  be  sustained. 

There  is,  however,  involved  in  both  the  protests  a  question  as  to 
the  sufficiency  of  the  protests.  Paragraph  N,  act  of  1913,  the  stat- 
ute in  force  at  the  time  of  the  filing  of  the  protests,  so  far  as  pertinent, 
reads  as  follows: 

N.  That  the  decision  of  the  collector  as  to  the  rate  and  amount  of  duties  chai^geable 
upon  imported  merchandise,  *  «  *  shall  be  final  and  conclusive  against  all  per- 
sons interested  therein,  unless  the  owner,  importer,  consignee,  or  agent  of  such  mer- 
chandise *  *  *  shall,  *  *  *  file  a  protest  or  protests  in  writing  with  the 
collector,  etc. 

Congress  has  seen  fit  to  specifically  provide  who  may  file  a  protest, 
to  wit,  ^'the  owner,  importer,  consignee,  or  agent  of  the  merchan- 
dise." Our  construction  of  this  clause  is  that  the  owner,  importer, 
or  consignee  of  the  merchandise  may  file  a  protest,  or  it  may  be  filed 
by  the  agent  of  any  of  them.  It  certainly  can  not  be  presumed  in 
the  absence  of  proof  that  the  parties  signing  in  the  case  at  bar  are 
the  agents.  It  is  a  familiar  principle  of  the  law  of  agency  that 
agency  can  not  be  presumed.  *  If  these  protests  are  in  accordance 
with  the  law,  anyone  could  make  himself  "agent"  by  signing  the 
name  of  either  the  owner,  importer,  or  consignee. 

Protest  936023  is  signed  with  the  importer's  name  in  typewriting, 
"By  F.  L.  Lawrence,  Atty."  Protest  936051  is  signed  as  follows: 
"Chan  Ning  Tong  &  Co.'  By  R.  C.  Robmson."  The  collector  re- 
ports in  each  case  that  "There  is  no  power  of  attorney  on  file  in  the 
customhouse  in  San  Francisco  authorizing"  the  persons  named  to 
sign  for  these  importers. 

We  are  therefore  of  the  opinion  that  the  protests  are  insufficient 
under  the  statute,  there  having  been  no  proof  given  at  the  hearing 
that  the  persons  who  signed  the  protests  sustained  the  relation  to 
the  parties  or  merchandise  mentioned  in  the  statute.  The  protests 
are  therefore  dismissed. 

DISSENTINO   OPINION. 

Adamson,  General  Appraiser:  I  respectfully  dissent  from  the 
decision  of  the  majority  of  the  board  dismissing  the  protests. 

The  majority  correctly  states  that  each  protest  was  signed  with  the 
name  of  the  importer,  one  "By  F.  L.  Lawrence,  Atty."  and  the  other 
VByR.  C.Robinson." 
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I  have  been  unable  to  find  any  law  making  a  power  of  attorney 
requisite  to  authorize  an  agent  or  attorney  to  file  a  protest  for  a 
principal  or  client.  If  any  kind  of  writing  were  necessary,  it  might 
be  lawfully  filed  in  any  other  customhouse  than  San  Francisco. 
Nor  would  it  be  invalid  if  not  filed  at  all,  if  the  collector  imphedly 
waives  its  production  by  recognizing  the  relationship  and  transacts 
the  business  in  hand. 

In  cases  of  uncertainty  a  prudent  collector  would  no  doubt  ask 
for  authority,  but,  in  the  case  at  bar,  that  would  not  be  necessary. 
While  we  do  not  personally  know  R.  C.  Robinson,  the  collector 
must  have  known  him,  but  we  do  know  judicially  F.  L.  Lawrence 
as  a  regular  practitioner  before  this  board,  as  well  as  an  accredited 
lawyer  in  good  standing  in  general  practice.  It  is  also  judicially 
known  to  us  that  F.  L.  Lawrence  is  likewise  known  to  the  collector 
in  the  city  where  both  live  and  transact  their  business. 

F.'L.  Lawrence,  after  signing  his  client's  name  "By  F.  L.  Lawrence, 
Atty."  to  one  of  the  protests,  appeared  before  the  board  in  both 
cases  as  counsel.  Both  of  the  importers  appeared  in  the  hearing, 
through  their  counsel  F.  L.  Lawrence,  and  litigated  the  cases.  Both 
sides  filed  voluminous  briefs.  But  neither  on  the  trial  nor  in  the 
briefs  was  any  point,  suggestion,  or  objection  made  to  the  protests, 
nor  did  either  importer  ever  repudiate  the  action  of  the  agent  or 
attorney,  nor  did  the  collector  object  or  hesitate  to  accept  the  duties, 
the  fee  for  the  filing  of  the  protests,  or  the  protests  themselves,  nor 
does  it  appear  that  the  matter  of  authority  was  ever  mentioned 
except  the  collector,  in  referring  the  protests  to  this  board,  stated 
that  no  power  of  attorney  had  been  filed. 

The  collector  regarded  the  agent  and  attorney  as  authorized  and 
the  importers  recognized  and  ratified  their  action  and  litigated  the 
cases.  Counsel  on  both  sides  recognized  the  protests  as  good.  They 
were  never  questioned  nor  repudiated  anywhere  nor  were  importers 
ever  called  on  to  repudiate  or  prove  the  authority  to  file  protests, 
and  they  should  not  be  dismissed.  See  Bodart  v.  Schell  et  al.  (33 
Fed.  825)  and  In  re  L.  &  E.  Stirn,  G.  A.  8173  (34  Treas.  Dec.  474; 
T.  D.  37658). 

In  cases  where  protests  have  been  dismissed  as  unauthorized  or 
set  aside  on  the  ground  of  faulty  action  in  filing,  the  agent  has  signed 
his  own  name  only,  or  a  wrong  name,  and  not  the  name  of  the  prin- 
cipal (as  in  these  cases),  so  it  was  not  the  principal's  act  but  the  act 
of  the  agent,  and,  in  those  cases,  the  question  was  raised  in  time,  and 
opportunity  given  to  prove  authority. 

In  some  cases,  however,  even  where  a  wrong  name  was  signed  as 
principal,  proof  was  admitted  showing  that  the  protest  was  filed  for 
the  principal  by  the  agent,  although  signed  with  the  wrong  name,  and 
in  those  cases  the  validity  was  sustained. — In  re  Frankenberg  (8 
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Treas.  Dec.  90,  Abst.  2241) ;  In  re  Snow's  Express  Co.  (34  Treas.  Dec. 
649,  Abst.  41899);  In  re  Trippe,  Barker  &  Co.  (31  Treas.  Dec. 
522,  Abst.  40428) ;  American  Express  Co.,  G.  A.  8168  (34  Treas.  Dec. 
395;  T.  D.  37623). 

The  majority  of  the  protests  coming  before  us  for  determination  are 
filed  by  the  attorneys  who  write  the  principaPs  name  ''by  attorney*' 
(as  in  this  case)  and  many  of  them  sign  both  with  typewriter,  yet 
the  majority  of  this  board  have  not  seen  proper  to  dismiss  them  nor 
has  the  Government  counsel  seen  proper  to  make  any  motion  in  that 
direction. 

There  is  a  regulation  of  the  Secretary  of  the  Treasury  (art.  221) 
that  a  power  of  attorney  may  be  executed  for  the  transaction  of  a 
specified  part  or  all  of  the  customhouse  business  of  the  principal, 
but  that  does  not  prohibit  an  attorney  or  agent  from  filing  a  plea- 
The  burden  was  not  on  the  importer  to  prove  the  agency.  He  could 
repudiate  it  if  he  desired  at  the  beginning  of  the  hearing,  or,  if  the 
Government  could  show  an  interest  in  setting  aside  the  filing  as 
invalid,  the  Government  could  have  been  heard  at  the  outset  of  the 
hearing.  But,  without  attack  by  somebody,  it  was  not  necessary  to 
prove  the  fact  of  agency  or  attorneyship.  Agency  may  be  assumed 
from  the  act  performed,  and,  if  ratified  by  acquiescence  therein,  as  in 
the  case  at  bar,  the  relationship  stands  beyond  all  question. 

I  consider  it  erroneous  for  the  board,  after  a  long  and  voluminous 
hearing,  with  protests  recognized  by  both  parties,  no  question  made 
by  them  anywhere,  after  the  board  has  written  a  long  opinion  discus- 
sing the  facts,  to  conclude  by  dismissing  the  protests  on  its  own  motion 
as  the  board  proposes  to  do  in  these  cases. 


(T.  D.  39124— G.  A.  8536.) 

Reliquidation — Additional  duty. 

The  assessment  of  additional  duty  under  paragraph  I,  section  3,  tariff  act  of  1913, 
when  the  appraised  value  exceeds  the  entered  value  devolves  upon  the  collector 
by  express  provision  of  statute,  and  is  not  part  of  his  duty  in  classifying  merchan- 
dise. His  action  was  held  valid  where  he  reliquidated  in  accordance  with  the 
judgment  order  of  the  Board  of  General  Appraisers  and  also  assessed  additional  duty. 

United  States  General  Appraisers,  New  York,  May  8,  1922. 

In  the  matter  of  protests  942586,  etc.,  of  Mecke  &  Co.  et  al.  a^inst  the  assessment  of  duty  by  the  collector 
of  costoms  at  the  port  of  New  York. 
[Affirmed.] 

Comstock  iSe  Washhvm  (George  J.  Puchhafer  of  counsel)  for  the  importer. 
William  W.  Eoppin,  Assistant  Attorney  General  (Marcus  Higginbotham,  jr.,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Waite,  Hay,  and  Adamson,  General  Appraisers). 

Hay,  General  Appraiser:  These  protests  challenge  the  validity  of 
the  action  of  the  collector  in  the  reliquidation  of  duties  in  pursuance 
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to  the  judgment  orders  of  the  Board  of  General  Appraisers  and  the 
order  of  the  Court  of  Customs  Appeals  affirming  the  same. 

The  records  covered  by  this  case  were  at  prior  dates  before  this 
board  upon  a  question  of  classification,  the  merchandise  involved 
being  certain  gums  which  had  been  assessed  for  duty  at  15  cents  per 
pound  under  paragraph  36  of  the  act  of  1913.  The  original  protests 
were  sustained  in  part  and  the  collector  directed  to  reliquidate  the 
entries  assessing  duty  upon  the  gum  at  10  per  cent  ad  valorem  under 
paragraph  385.  Upon  appeal  the  Court  of  Customs  Appeals  in 
11  Ct.  Cust.  Appls.  — ;  T.  D.  38689,  affirmed  the  action  of  the  board, 
and  final  judgment  order  was  issued.  In  accordance  therewith  the 
collector  reliquidat^d  the  entries  assessing  duty  on  the  gum  at  10 
per  cent  under  paragraph  385.  An  advance  over  the  entered  value 
having  been  made  by  the  appraiser  and  no  appeal  to  reappraisement 
having  been  taken  by  the  importers,  the  collector  also  assessed 
additional  duties  in  accordance  with  the  provisions  of  paragraph  I 
of  section  3. 

It  is  upon  this  latter  ground  that  the  protests  attack  the  validity 
of  the  reliquidation.     The  protests  read  in  part: 

It  is  claimed  that  you  have  not  followed  the  final  judicial  order  in  the  reliquidation 
of  this  entry  in  that  you  have  assessed  certain  additional  duties  not  provided  in  the 
judicial  order  for  reliquidation. 

The  final  judical  order  required  you  to  reliquidate  the  entry  as  to  certain  gums  and 
assess  a  duty  thereon  at  10  per  cent  ad  valorem,  no  more  and  no  lees.  Any  variance 
from  such  judical  order  is  without  warrant  or  authority  in  law. 

We  find  no  claim  in  the  protests  and  no  contention  by  counsel  that 
the  collector  did  not  in  obedience  to  this  order  assess  duty  at  10  per 
cent  ad  valorem.  This,  it  seems  to  us,  is  a  complete  compliance  with 
the  judgment  of  the  board.  The  question  of  the  value  upon  which 
that  duty  should  be  assessed  was  not  before  the  board,  and  the 
appraised  value  having  exceeded  the  entered  value  that  provision  of 
paragraph  I  of  section  3  invoked  by  the  collector  applied  automati- 
cally. This  is  not  a  part  of  his  duty  in  classifying  the  merchandise, 
as  in  so  classifying  it  he  hterally  followed  the  decision  of  the  board; 
but  this  assessment  of  additional  duty  devolves  upon  him  by  express 
provision  of  statute. 

The  protests  are  overruled. 


(T.  D.  39125.) 

Drawings — Worlcs  of  art — Articles  of  utility. 

Tower  &  Sons  v.  United  States  (No.  2128). 

Watbr-Colorbd  Style  Cards. 

The  merchandise  is  water-color  representations  on  cardboard  of  women  and 
girls  wearing  certain  styles  of  garments  and  of  certain  styles  of  women's  and  chil- 
dren's garments.    For  the  most  part  the  human  figures  have  landscape  backgrounds. 
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These  pictures  are  designed  to  be  used  for  making  cuts  to  be  used  in  catalogues  for 
the  purpose  of  advertising  the  garments  depicted.  Some  are  water-colored  photo- 
graphs. Some  have  pasted  on  them  small  pieces  of  the  fabric  advertised.  They 
are  shown  to  be  the  result  of  the  combined  efforts  of  a  number  of  different  artists 
working  independently.  The  figures  are  conventional  and  the  pictures  appear 
rather  crude  and  mechanical.  The  decision  of  the  Board  of  United  States  General 
Appraisers  overruling  a  protest  claiming  free  entry  as  "original  drawings  and 
sketches  in  pen  and  ink  or  pencil  and  water  colors,"  under  paragraph  652,  tariff  act 
of  1913,  against  their  assessment  as  manufactures  of  paper,  under  paragraph  332 .  is 
a&med. 

United  States  Court  of  Customs  Appeals,  May  9,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  38792  (G.  A.  8454). 
[Affirmed.] 

FiTikler  &  McEntire  for  appellants. 

William  W,  Hoppin,  Assistant  Attorney  General  (Charles  D.  Laurence  and  Pelham 
iSt.  George  Bissdl^  special  attorneys,  of  counsel),  for  the  United  States. 

[Oral  argument  April  2«,  1922,  by  Mr.  Lawrence.] 

Defore  Smfth,  Barber,  and  Marttn,  Associate  Judges;  De  Vries.  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 

Two  importations  are  involved  in  this  case.  The  invoice  accom- 
panying one  described  the  merchandise  as  color  drawings  for  cata- 
logues, and  the  entry  described  it  as  original  water-color  paintings. 
As  to  the  other  it  is  described  in  both  the  invoice  and  the  entry  papers 
as  pencil  and  water-color  drawings. 

All  the  merchandise  was  assessed  as  manufactures  of  paper  under 
paragraph  332  of  the  tariff  act  of  1913.  Free  entry  was  claimed  in 
the  protests  under  paragraph  652  of  the  same  act.  as  original  drawings 
and  sketches  in  pen  and  ink  or  pencil  and  water  colors.  An  alter- 
native claim  was  made  under  paragraph  376.  That  claim  is  not 
urged  in  this  com*t. 

'  All  the  testimony  heard  by  the  Board  of  General  Appraisers  was 
given  by  one  witness  on  behalf  of  the  importers.  It  was,  however, 
claimed  by  the  importers  and  conceded  by  the  Government  that  two 
other  witnesses,  if  called,  would  testify  substantially  the  same,  and 
the  case  was  disposed  of  with  that  understanding. 

We  can  do  no  better  in  presenting  the  issues  in  this  case  than  to 
quote  liberally  from  the  opinion  of  the  board  written  by  Judge  Waite. 
Therein  it  is  said — 

Samples  of  the  importation  were  presented  at  the  hearing  and  appear  to  be  water- 
color  paintings  on  cardboard,  the  pictures  themselves  being  about  18  by  20  inches  in 
size,  with  figures  of  women  and  girls  and  of  women's  and  children's  garments,  in 
some  cases  on  the  figure.  The  articles  sought  to  be  advertised  by  these  pictures  are 
for  the  most  part  represented  as  being  on  figures  superimposed  upon  a  landscape 
wherein  are  depicted  lawns,  flowers,  walks,  fences,  walls,  trees,  sky,  and  various 
buildings  in  the  background. 
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We  have  to  resort  to  our  general  knowledge  of  how  such  pictures  are  made  to  assumo 
that  there  is  any  pencil  or  pen  work  in  the  pictures.  Some  of  them,  we  are  advised, 
were  made  bj'  photographing  the  objects,  after  which  the  photographs  were  colored 
with  water  colors.  Most,  if  not  all,  the  exhibits  before  us  are  the  result  of  the  com- 
bined efforts  of  various  people.  The  witness  for  the  importer  describes  the  method  of 
making  these  pictures  as  follows: 

In  the  first  place  a  square  is  drawn  in  proportion  to  our  catalo^e  pages.  (This  we 
understand  to  be  a  purely  mechanical  operation.)  Then  that  is  given  to  an  artist  who 
is  called  the  layout  artist.  He  sketches  the  bodies  of  the  figures  in  pencil;  then  that 
is  given  to  a  head  artist  who  does  the  head,  hands,  and  feet  in  color.  Aft«r  that  it  is 
given  to  a  sketch  artist  who  sketches  the  merchandise  on  the  figures,  the  dresses,  coats, 
whatever  they  happen  to  be.  After  that  it  is  given  to  a  wash  artist  who  puts  the  color 
on  the  garments.  It  next  passes  into  a  detail  artist's  hands  who  puts  the  cloth  effects 
or  seiges  and  checks j  the  buttons,  etc.  It  next  passes  into  ah  artist's  hands  who  puts 
in  the  backgrounds  m  between  here.    That  completes  the  drawing. 

We  understand  the  expression  "the  backgrounds  in  between  here"  to  mean  all  the 
picture  exclusive  of  the  figures  and  representations  of  garments — the  landscape  and. 
buildings. 

We  are  not  unmindful  of  the  fact  that  what  is  described  as  "similar  merchandise'' 
has  been  passed  upon  by  the  Court  of  Customs  Appeals,  but  it  is  not  present  for  com- 
parison. In  our  judgment  each  picture  of  this  nature  must  be  passed  upon  separately 
and  depends  for  its  classification  upon  various  qualities,  such  as  the  skill  displayed,, 
its  originality,  whether  it  is  a  sketch  or  a  painting,  and  finally,  whether  it  is  a  work 
of  art. 

The  testimony  shows  that  whatever  are  represented  in  these  designs  as  garments, 
such  as  skirts  and  waists,  are  actually  before  the  one  producing  them  or  transferring 
them  to  the  card.  There  is  nothing  original  in  the  conception  or  production  of  the 
pictures.  If  there  is  any  originality  displayed  at  all,  and  upon  that  point  we  are  not 
informed,  it  is  in  the  picture  itself,  landscape,  sky,  trees,  etc.,  which  appear  as  a 
material  and  important  part  of  the  production. 

There  is  no  variety  in  the  faces,  except  perhaxw  a  variety  of  pose.  They  are  from 
the  same  pattern,  a  marked  similarity  running  through  them  all.  Probably  two  pat- 
terns, one  for  the  children  and  one  for  the  adults,  would  be  sufficient  from  which  any 
ordinary  draftsman  with  mechanical  skill  could  produce  every  face  represented.  The 
only  change  of  expression  in  the  faces  seems  to  be  caused  by  either  opening  or  closing 
the  lips.    The  paint  is  put  on  the  features  roughly. 

This  merchandise  is  imported  for  the  purpose  of  mail-order  advertising.  The 
pictures  are  reduced  in  size  and  transferred  to  plates,  from  which  are  printed  similar 
pictures  for  the  catalogues  of  the  mail-order  house.  In  this  instance  they  are  all  for 
the  one  house.  When  the  catalogue  has  been  published  the  pictures  are  of  no  further 
use  either  as  works  of  art  or  as  a  coiQmercial  commodity. 

When  Congress  provided  for  the  free  entry  of  water-color  paintings  exclusive  of  those 
having  an  utilitarian  purpose,  and  at  the  same  time  provided  for  sketches  and  draw- 
ings also  free  of  duty,  it  must  be  assumed  that  they  desired  to  encourage  the  produc- 
tion of  artistic  objects  and  pictures.  We  must  assume  that  they  used  the  terms  in 
the  ordinary  sense;  that  a  sketch  and  drawing  should  respond  to  the  ordinary  dic- 
tionary definitions;  that  a  painting  is  a  picture  made  by  the  application  of  colors, 
water  or  oil,  by  means  of  a  brush,  with  the  idea  of  producing  something  artistic.  But 
they  did  not  have  in  mind  the  representation  of  a  silk  petticoat,  a  red  hat  jaimtily 
worn  or  a  lock  of  hair  fetchingly  arranged,  as  a  work  of  art.  And  certainly  when  such 
representations  are  made  to  all  appearances  by  the  application  of  water-color  paints 
Congress  did  not  intend  they  should  be  classified  as  drawings  and  sketches,  having^ 
drawn  a  distinct  line  of  demarcation  between  water  color  paintings  and  drawings  and 
sketches. 
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The  avowed  purpose  for  which  these  pictures  are  produced  is  utilitarian — for  ad- 
vertising only.  The  pictures  are  in  no  way  original.  There  is  nothing  in  theni  that 
could  not  be  produced  by  a  novice  in  art  from  patterns  or  copies,  given  a  reasonable 
amount  of  elemental  training  in  drawing.  It  is  true  these  are  more  pleasing,  perhaps, 
than  if  other  subjects  were  selected,  but  there  is  no  more  reason  why  they  should 
be  called  works  of  art  and  original  productions  by  artists  than  if  they  were  representa- 
tions of  plows,  harrows,  mowiug  machines,  wagons,  threshing  machines,  and  the  like. 
If  we  were  to  hold  these  pictures  free  of  duty  under  paragraph  652  we  would  in  our 
judgment  depart  far  from  the  design  and  intent  of  Congress  when  it  enacted  this 
rather  exclusive  and  specific  provision.  If  they  are  to  be  admitted  free  as  paintings 
it  must  be  because  they  are  works  of  art  and  are  original  conceptions  of  the  artist,  and 
not  imported  for  use  in  connection  with  any  utilitarian  purpose.  If  they  are  sketches 
or  drawings  and  free  of  duty  because  the  utilitarian  clause  does  not  apply  to  them , 
they  should  at  least  have  merit  as  works  of  art  and  should  be  original. 

In  addition  to  this  we  note  that  the  witness  also  testified,  in 
answer  to  a  question  by  Judge  Waite,  that  the  reason  the  exhibits 
pass  through  so  many  hands  was  ''owing  to  the  fact  that  one  man 
doing  just  one  part  becomes  very  proficient  both  in  speed  and  prac- 
tice/' and  further,  that  some  of  the  imported  cardboard  pictures 
contain  small  swatches  or  pieces  of  the  material,  typical  of  the 
garment,  which  were  ''stuck  down''  on  the  figures  on  the  cardboard. 
It  also  appeared  that  the  witness,  Mr.  Ecclestone,  was  one  of  the 
witnesses  in  the  case  of  MacLoughlin  v.  United  States,  hereinafter 
referred  to,  and  in  the  instant  case  he  testified  that  the  samples 
here  "are  the  same  character  of  work  as  in  that  case,"  but  he  did 
not  say,  and  we  are  not  advised,  which  of  the  samples  now  before 
us,  if  any,  are  substantially  identical  in  manner  of  production  with 
those  in  that  case.  It  will  later  herein  appear  that  three  of  the  five 
typical  exhibits  there  were  denied  free  entry.  Neither  the  ex- 
hibits in  the  Colortype  Co.  case,  also  hereinafter  referred  to,  nor 
the  exhibits  in  the  MacLoughlin  case  are  now  before  us. 

There  are  before  us  eight  cardboard  sheets  conceded  to  be  typical 
of  some  of  the  merchandise,  and  an  illustrative  exhibit  which  shows 
pages  of  catalogues  upon  which  appear  printed  pictures  in  reduced 
size  illustrating  the  use  to  which  the  sample  exhibits,  or  those  similar 
thereto,  are  put. 

Prom  what  we  have  quoted  from  the  opinion  of  the  board  it 
is  plain  that  it  found  the  merchandise  as  represented  by  the  ex- 
hibits was  not  original  sketches  or  drawings. 

The  board  also  held  that  the  importations  were  not  works  of  art 
and  therefore  not  within  the  provisions  of  paragraph  376,  but  as 
the  question  of  classification  under  that  paragraph  is  not  raised 
by  this  appeal  it  is  unnecessary  of  consideration  here. 

The  appellants  in  effect  rely  upon  the  authority  of  American 
Colortype  Co.  v.  United  States  (9  Ct.  Cust.  Appls.  212;  T.  D.  38046) 
and  MacLoughlin  v.  United  States  (10  Ct.  Cust.  Appls.  37;  T.  D. 
38261),  urging  in  substance  that,  although  the  board  has  found 
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that  the  drawings  or  sketches  here  are  not  originals,  such  finding 
is  contrary  to  law  upon  the  evidence  and  against  the  rule  of  the 
cited  cases. 

We  insert  here  paragraph  652 : 

Original  paintings  in  oil,  mineral,  water,  or  other  colors,  pastels,  original  drawings 
and  sketches  in  pen  and  ink  or  pencil  and  water  colors,  artists'  proof  etchings  unbound, 
and  engravings  and  woodcuts  unbound,  original  sculptures  or  statuary,  including  not 
more  than  two  replicas  or  reproductions  of  the  same;  but  the  terms  "sculpture"  and 
"statuary"  as  used  in  this  paragraph  shall  be  understood  to  include  professional  pro- 
ductions of  sculptors  only,  whether  in  round  or  in  relief,  in  bronze,  marble,  stone,  terra 
cotta,  ivory,  wood,  or  metal,  or  whether  cut,  carved,  or  otherwise  wrought  by  hand 
from  the  solid  block  or  mass  of  marble,  stone,  or  alabaster,  or  from  metal,  or  cast  in 
bronze,  or  other  metal  or  substance,  or  from  wax  or  plaster,  made  as  the  professional 
productions  of  sculptors  only;  and  the  words  "painting"  and  "sculpture"  and 
"statuary"  as  used  in  this  paragraph  shall  not  be  understood  to  include  any  articles 
of  utility,  nor  such  as  are  made  wholly  or  in  part  by  stenciling  or  any  other  mechanical 
process;  and  the  words  "etchings,"  "engravings,"  and  "woodcuts"  as  used  in  this 
paragraph  shall  be  understood  to  include  only  such  as  are  printed  by  hand  from 
plates  or  blocks  etched  or  engraved  with  hand  tools  and  not  such  as  are  printed  from 
plates  or  blocks  etched  or  engraved  by  photochemical  or  other  mechanical  processes . 

It  becomes  necessary  to  review  to  some  extent  the  cases  relied  upon 
by  the  importers,  and  in  so  doing  we  refer  to  the  evidence  of  record 
therein. 

In  the  opinion  in  the  Colortype  Co.  case  it  was  said  that  the  testi- 
noLony  was  meager,  but  established  the  fact  that  the  pictures  were 
produced  by  artists  who  worked  with  the  assistance  or  under  the 
direction  of  a  master  artist,  and  that  the  pictures  were  first  drawn  or 
sketched  upon  paper  in  pen  and  ink  or  pencil  and  then  colored  in  water 
colors. 

The  record  in  that  case  shows  that  there  was  only  one  sample 
exhibit  and  only  one  witness  who  testified  as  to  its  character  and  the 
method  of  producing  it.  He  said  he  was  an  experienced  artist 
engaged  in  supervising  art  work;  that  he  had  done  work  like  the 
exhibit;  that  it  was  an  original  water  color  drawing;  that  in  technique, 
coloring,  lights,  shades,  and  details  it  conformed  to  artists'  rules  and 
was  in  his  opinion  a  work  of  art.  He  did  not  testify  as  to  the  number 
of  artists  who  participated  in  producing  any  one  such  drawing  or  the 
part  each  took  therein,  but  his  uncontradicted  testimony  left  the 
impression,  and  justified  the  conclusion,  that  such  work  was  the 
product  of  the  genius  of  one  artist  who  supervised  the  work  and  was 
only  aided  in  its  production  by  others  who  attended  to  some  of  the 
details. 

In  view  of  this  explicit  uncontradicted  testimony  of  an  apparently 
competent  witness,  it  was  held  the  importation  was  entitled  to  free 
entry  xmder  paragraph  652. 

In  the  MacLoughlin  case  the  witness  Ecclestone  testified  that  he 
was  art  superintendent  of  a  concern  in  Canada;  had  for  twelve  years 
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done  work  as  an  artist  and  was  familiar  therewith.  He  was  shown  the 
five  exhibits  in  that  case;  testified  that  they  were  water-color  draw- 
ings first  outlined  with  pencil  and  then  filled  in  with  water  color  and 
used  for  the  same  purposes  as  shown  by  the  record  in  the  present 
case.  He  described  the  method  of  producing  them  substantially  as 
it  is  described  in  the  record  here.  Such  productions  were,  he  said, 
'Humed  out  by  six  or  eight  artists  as  a  mechanical  process."  His 
testimony  was  corroborated  by  other  witnesses. 

The  testimony  and  the  exhibits  we  held  established  that  the  mer- 
chandise should  be  divided  into  two  classes,  the  first  class  being  repre- 
sented by  two  exhibits  like  the  exhibit  in  the  Colortype  Co.  case,  and 
the  second  by  three,  which  were  different  therefrom  in  that  on  each 
exhibit  something  had  been  pasted,  either  a  piece  of  fabric  or  a  piece 
of  paper  or  a  cut  containing  a  picture,  drawing,  or  painting.  As  to 
the  cards  of  the  first  class  the  Government  conceded  they  were  quite 
siniilar  to  the  merchandise  of  the  Colortype  Co.  case,  while  as  to  those 
of  the  second  class  the  importers  urged  that  they  were  within  the  rule 
of  that  case,  which  the  Government  denied,  and  the  argument  in  this 
court  really  proceeded  upon  the  theory  that  the  only  issue  was 
whether  these  cards  of  the  second  class  were  or  were  not  entitled  to 
free  entry  as  within  the  earlier  decision.  The  Government,  however, 
renewed  and  emphasized  its  contention  in  the  Colortype  Co.  case 
that  the  collocation  of  paragraph  652  required  that  drawings  or 
sketches  to  be  entitled  thereunder  to  free  entry  should  possess  genuine 
artistic  merit  of  the  higher  order  of  art. 

In  view,  however,  of  the  concession  that  the  articles  represented 
by  two  of  the  exhibits  were  quite  like  those  of  the  Colortype  Co.  case, 
such  merchandise  was  held  by  us,  without  discussion,  to  be  entitled 
to  free  entry.  As  to  that  represented  by  the  other  three  exhibits 
the  coiu:t  said,  by  Judge  Martin,  that  they  were  not  original  drawings 
or  sketches  because  they  consisted  in  substantial  parts  of  figures  laid 
thereon  ''Composed  of  sample  pieces  of  actual  dress  goods''  or  "of 
exact  copies  or  cuts  of  various  kinds  of  merchandise,  such  as  rolls  of 
wall  paper,  linoleum,  upholstery  goods,  and  similar  articles,"  which 
facts,  it  was  held,  forbade  their  classification  as  original  drawings  or 
sketches  in  pen  and  ink  or  pencil  and  water  colors. 

Now,  in  the  case  at  bar  the  testimony,  summed  up  in  what  we  have 
quoted  from  the  opinion  of  the  Board  of  General  Appraisers,  and 
from  our  own  examination  thereof,  excludes  the  idea  that  the  mer- 
chandise is  made  under  the  supervision  of  a  master  artist.  It  is 
true  that  it  characterizes  each  of  these  separate  individuals  working 
on  the  cards  as  artists,  but  it  clearly  also  establishes  that  each  was 
working  independently  of  the  other  and  without  the  direction  of  any 
master  mind  whose  purpose  was  to  produce  his  own  original  drawing 
or  sketch.     Some  af  these  independent  workers,   as   the  witness 
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testified,  from  the  standpoint  of  expediency  used  photographs  which 
they  colored;  others  used  small  swatches  of  the  material  which  was 
stuck  on  the  cards.  The  sketch  artist  outlined  garments  handed 
him  for  the  purpose,  and  the  wash  artist  colored  the  sketches  to 
correspond  to  the  colors  of  the  garments.  The  garments  themselves 
were  designed  by  someone  else.  Speed  in  production  seems  to  have 
been  a  more  important  or  desirable  qualification  of  the  artists  who 
were  employed  than  originality  or  artistic  taste  or  talent,  and  the 
whole  record  indicates  that  these  exhibits  are  more  the  product  of 
mechanical  than  artistic  skiU.  It  may  be  noted  in  this  connection 
that  no  witness  expressed  the  opinion  that  these  exhibits  are  works 
of  art  as  was  the  fact,  as  already  pointed  out,  in  the  Colortype  Co. 
case. 

From  the  record  in  this  case  we  are  unable  to  say  that  the  Board  of 
General  Appraisers  has  erroneously  misconceived  or  applied  the  law 
in  its  conclusion  that  these  are  not  original  drawings  or  sketches 
within  the  meaning  of  paragraph  652,  and  therefore  are  unwilling 
to  set  aside  its  finding  in  that  regard. 

It  should  be  added  that  if  in  fact  the  merchandise  in  the  Colortype 
Co.  case  was  produced  as  w^as  that  here,  such  fact  was  not  disclosed. 
It  is  equally  clear  that  the  conclusion  in  that  case  that  the  articles 
were  entitled  to  free  entry  was  based  upon  the  understanding  that 
they  were  ariginal  drawings  or  sketches,  produced  by  artists  under 
the  direction  of  a  master  artist,  or  master  artistic  mind.  This  would 
naturally  imply,  and  the  court  inferred,  that  there  was  some  artistic 
merit  in  each  of  the  respective  articles  of  the  importation.  The  same 
may  be  said  as  to  what  was  really  decided  in  the  MacLoughlin  case, 
and  to  that  view  we  still  adhere. 

In  this  case  the  board  has,  by  its  finding,  supported,  as  we  think, 
by  the  evidence,  negatived  the  existence  of  these  prerequisite  condi- 
tions, and  its  judgment  is  therefore  affirmed. 


T.  D.  39126.) 

Unsigned  protest 

Allison  r.  United  States  (No.  2125). 

.  Protest  Must  be  Signed. 

A  protest  without  any  signature  of  any  kind  is  invalid. 

.  Signature  to  Protest. 

A  protest  bore  the  following  indorsement  on  the  back:  "Protest  No.  1809.  Filed 
Dec.  10/20,  W.  H.  Allison,  67  West  Fort  St.,  Detroit,  Mich.  Entry  No.  1826. 
Against  classification  fee  paid  Dec.  19th,  1920."  W.  H.  Allison  was  the  importer, 
but  his  name  appearing  in  the  indorsement  can  not  be  taken  as  his  signature  to  the 
protest.  For  aught  that  appears  the  name  W.  II.  Allison  may  have  been  placed 
there  by  anyone  at  any  time,  and,  in  view  of  article  645,  Customs  Regulations  1915, 
requiring  the  collector  to  make  such  indorsements  as  the  above,  was  probably 
placed  there  by  the  collector  after  the  protest  left  the  protestant's  hands. 
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3.  Collector  Can  Not  Waive  Signature  to  Protest. 

An  unsigned  protest,  treated  by  the  collector  as  valid  and  forwarded  by  him  as 
valid  to  the  Board  of  United  States  General  Appraisers,  is  nevertheless  invalid, 
since  the  collector  has  no  authority  to  waive  the  legal  requirement  that  a  protest 
must  be  signed. 

United  States  Court  of  Customs  Appeals,  May  9,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  38765  (G,  A.  8447). 
[Affirmed.] 

Comstock  <Sc  Washburn  (J.  Stuart  Tompkins  of  counsel)  for  appellant. 
William  W,  Boppin^  Assistant  Attorney  General  {Harry  M.  Farrell  and  Samuel 
Isenschmidj  special  attorneys,  of  counsel),  for  the  United  States. 

[Oral  argument  February  24,  1922,  by  Mr.  Tompkins  and  Mr.  Isenschmid.] 

Before  Smfth,  Barber,  and  Martin,  Associate  Judges;  De  Vribs,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 

The  primary  question  raised  by  this  appeal  is  whether  a  protest 
must  be  signed  in  order  to  be  valid. 

The  merchandise  was  lumber  which  was  assessed  with  duty  at  the 
rate  of  10  per  cent  ad  valorem  as  cabinet  wood  under  paragraph  169 
of  the  tariff  act  of  1913. 

A  protest  was  filed  claiming  free  entry  for  the  lumber  as  sawed 
boards  imder  paragraph  647  of  the  act,  and  the  collector  regularly 
forwarded  it  to  the  board  for  decision. 

Afterwards  the  protest  came  on  to  be  tried  by  the  board,  and 
testimony  was  introduced  respecting  the  character  of  the  mer- 
chandise. The  case  was  then  submitted  for  decision.  Thereupon 
the  board  entered  a  finding  that  the  protest  was  wholly  unsigned  by 
anyone,  and  consequently  was  null  and  void.  For  this  reason  the 
protest  was  dismissed,  and  this  appeal  is  brought  to  review  that 
decision. 

Accordingly  it  appears  that  the  only  question  before  us  is  whether 
the  board  erred  in  dismissing  the  protest  as  aforesaid. 

The  consideration  of  this  question  may  well  be  resolved  into  three 
parts :  First,  whether  the  law  requires  a  protest  to  be  signed  in  order 
to  be  valid;  second,  if  so,  whether  in  the  present  instance  the  protest 
in  fact  was  signed  as  required;  and,  third,  in  case  the  present  protest 
was  defective  as  alleged,  whether  the  proceedings  above  set  out 
resulted  in  a  waiver  of  the  objection. 

Adverting  first  to  the  legal  requirements:  paragraph  N,  Section 
III,  tariff  act  of  1913,  provides  that  the  decision  of  the  collector  as 
to  the  rate  and  amount  of  duties  chargeable  upon  imported  mer- 
chandise, shall  be  final  and  conclusive,  unless  the  owner,  importer, 
consignee,  or  agent  of  such  merchandise,  or  the  person  paying  the 


Digitized  by 


Google 


315  [T.  D.  39126 

fees,  charges,  and  exactions  other  than  duties,  shall  within  30  days 
after  liquidation,  if  dissatisfied  with  such  decision,  file  a  protest  or 
protests  in  writing  with  the  collector,  setting  forth  therein  dis- 
tinctly and  specifically  the  reasons  for  his  objections  thereto. 

It  is  thus  provided  that  a  protest  against  the  assessment  of  duty 
can  be  filed  only  by  the  owner,  importer,  consignee,  or  agent  of  the 
imported  merchandise,  and  that  the  protest  shall  be  in  writing  and 
be  filed  with  the  collector. 

In  an  act  of  Congress,  dated  February  26,  1846,  a  right  of  action 
was  allowed  to  persons  paying  duties  under  protest,  for  the  recovery 
of  such  payments  if  unauthorized  by  law,  but  it  was  provided  that 
such  money  should  not  be  refunded  by  the  Secretary  of  the  Treasury, 
nor  an  action  for  the  recovery  thereof  be  maintained,  unless  the 
protest  aforesaid  should  be  in  writing  and  signed  by  the  claimant. 
(S.  L.,  vol.  5,  ch.  22.) 

However,  in  an  act  of  Congress  dated  March  3,  1857,  we  find  the 
true  prototype  of  the  present  paragraph  N,  abov«  referred  to.  It 
was  provided  therein  that  the  decision  of  the  collector  as  to  the 
liabiUty  of  imported  merchandise  for  duty,  or  its  exemption  there- 
from, should  be  final  and  conclusive  against  the  owner  of  such  goods, 
unless  such  person  should  within  10  days  thereafter  give  notice  to 
the  collector  in  writing  of  his  dissatisfaction  with  such  decision, 
setting  forth  therein  distinctly  and  specifically  his  grounds  of  objec- 
tion thereto.  An  appeal  thereupon  was  allowed  to  the  Secretary 
of  the  Treasury,  whose  decision  in  turn  became  final,  unless  suit  was 
brought  for  (he  recovery  of  the  duties  in  question  within  30  days 
after  such  decision.     (S.  L.,  vol.  11,  ch.  98.) 

As  has  been  said,  the  foregoing  enactment  may  be  called  the  proto- 
type of  the  present  provisions  for  protest.  It  was  reenacted  in 
substantially  similar  terms  on  June  30,  1864.  (S.  L.,  vol.  13,  ch. 
171.)  And  again  in  the  act  of  June  10,  1890,  in  the  well-known 
codification  of  the  administrative  provisions.  (S.  L.,  vol.  26,  ch.  407.) 
The  same  provisions  were  successively  reenacted  with  amendments 
as  part  of  the  tariff  revisions  of  1897,  1909,  and  1913. 

Leaving  out  of  view,  therefore,  the  act  of  1845  aforesaid,  wherein  a 
signatiure  was  specifically  required  upon  the  protest,  it  may  be  said 
that  since  the  act  of  March  3,  1857,  the  law  has  contained  no  specific 
mention  of  a  signature  upon  the  protest,  but  has  required  that  a 
protest  be  in  writing  and  be  filed  with  the  collector  by  the  owner, 
importer,  consignee,  or  agent  of  the  imported  merchandise. 

At  an  early  date  however  the  department  and  the  board  construed 
these  provisions  as  requiring  that  a  protest  must  be  signed  by  the 
protestant  in  order  to  be  valid.  This  conclusion  was  based  upon  the 
opinion  that  in  general  written  notices  and  pleadings  must  be  signed 
in  order  to  be  effective;  that  the  exigencies  of  the  customs  service 
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especially  justified  that  interpretation  in  this  instance ;  and  further- 
more that  since  only  the  owner,  importer,  consignee,  or  agent  of  the 
imported  merchandise  could  file  a  protest  respecting  it,  a  signature 
was  necessary  in  order  to  identify  the  protestant  accordingly. 

In  the  Adams  case,  June  22,  1893,  T.  D.  14233  (G.  A.  2197),  the 
board  in  an  opinion  by  General  Appraiser  Somerville,  held  that  an 
unsigned  protest  was  null  and  void.  The  following  extract  is  taken 
from  the  decision : 

We  are  constrained  to  overrule  the  latter  protest  on  the  ground  that  it  is  not 
signed  by  anyone.  It  was  contended  in  argument  that  there  is  no  requirement  in 
section  14  of  the  customs  administrative  act  that  the  "notice  in  writing"  to  the 
collector,  setting  forth  the  grounds  of  the  protestant's  objection  to  the  collector's 
decision,  commonly  called  a  "protest,"  should  be  signed  by  anyone.  This  section  is 
but  a  condensed  re\ision  of  sections  2931  and  2932  of  the  United  States  Revised  Stat- 
utes, and  these  sections  were  always  construed  to  imply  that  a  protest  must  be  signed 
by  some  responsible  and  interested  person,  either  "the  owner,  importer,  consignee, 
or  agent  of  such  merchandise/'  or  "the  person  paying  such  fe^s,  charges,  or  exactions 
other  than  duties,"  against  the  payment  of  which  the  protest  is  made.  It  is  true 
that  section  3011  of  the  Revised  Statutes  (which,  with  sections  2931  and  2932, 
was  repealed  by  section  29  of  the  act  of  June  10,  1890),  pro\ided  in  effect  that  na 
recovery  should  be  allowed  in  the  action  authorized  by  statute  against  the  collector 
for  the  refund  of  duties  illegally  exacted  unless  the  protest  was  "in  writing  and  signed 
by  the  claimant  or  his  agent."  The  repeal  of  that  section  does  not,  in  our  opinion, 
change  the  principle  that  a  written  notice  or  protest  of  this  kind  must  be  signed  by  one 
of  the  interested  parties  named  in  the  statute.  Notices  of  dishonor  and  of  protest  of 
commercial  paper,  notices  to  quit  given  by  landlords  to  tenants,  notices  to  produce 
papers  or  to  plead  to  an  action,  and  other  like  notices,  when  required  by  law  to  be  in 
writing,  are  all  required  in  practice  to  be  signed  by  the  person  whose  duty  it  is  to  give 
such  notice,  or  by  his  lawful  agent. 

It  was  not  the  duty  of  the  collector,  nor  do  we  conceive  it  to  be  our  duty,  to  go  out- 
side of  the  unsigned  protest  to  ascertain  by  extrinsic  evidence  who  is  the  responsible 
protestant.  The  uniform  practice  has  long  been  to  disregard  protests  that  are  unsigned 
by  anyone.  The  requirement  of  a  signature  is  a  reasonable  guaranty  against  the  intro- 
duction in  protests  of  impertinent  matter  and  against  pragmatism  on  the  part  of  unau- 
thorized agents. 

In  the  Metzger  case,  January  8,  1896,  T.  D.  17822  (G.  A.  3756),  the 
board  again  held  to  the  same  effect,  in  an  opinion  reading  in  part  a& 
follows : 

The  uniform  practice  of  the  Board  of  General  Appraisers,  since  its  oi^ganization  under 
the  customs  administrative  act  of  June  10, 1890,  has  been  to  regard  such  a  paper  aa  a 
nullity,  on  the  ground  that  it  is  not  the  "notice  in  writing"  required  to  be  lodged 
with  the  collector  of  customs  under  the  provisions  of  section  14  of  said  act. 

The  practice  of  the  courts  is  also  believed  to  be  in  harmony  with  this  rule,  which 
was  settled  In  re  Adams  (G.  A.  2197),  decided  by  this  board  on  June  22,  1893.  From 
this  decision,  although  the  importers  were  represented  at  the  hearing  by  able  counsel, 
no  appeal  was  taken  to  the  courts. 

In  the  Palme  case,  July  16,  1907,  T.  D.  28322  (G.  A.  6644),  the 
board,  when  dealing  with  an  importation  under  the  tariff  act  of  1897, 
again  held  that  an  unsigned  protest  was  a  nuUity,  the  former  decisions 
being  cited  with  approval. 
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In  addition  to  the  foregoing  decisions  the  following  also  may  be 
noted:  Protest  filed  by  unauthorized  party  dismissed  by  board, 
December  9,  1891,  T.  D.  12255;  to  the  same  effect,  board  decision 
February  4,  1892,  T.  D.  12443;  xmauthorized  protest  dismissed  by 
board,  November  14,  1896,  T.  D.  17629;  and  again  November  18, 
1896,  T.  D.  17631;  while  on  November  20,  1908,  T.  D.  29359,  a  type- 
written signature  was  held  by  the  board  to  be  a  compliance  with  the 
regulations;  and  analogous  rulings  in  Abstract  3243,  T.  D.  25698; 
T.  D.  33240;  T.  D.  35085. 

There  is  no  court  decision,  however,  which  bears  directly  upon  this 
subject.  The  cases  of  Grandmange  v,  Schell  (32  Fed.  655),  Bodart  v. 
Schell  (33  Fed.  825),  and  Florio  v.  Peaslee  (9  Fed.  Cases  No.  4890), 
which  are  sometimes  cited  in  support  of  the  Government's  contention, 
are  not  directly  in  point,  since  they  arose  \mder  the  act  of  1845  above 
noted.  The  statement  of  Corpus  Juris  (vol.  17,  p.  648),  in  reference 
to  protests  that  a  ''signature  may  not  be  dispensed  with,''  rests  upon 
the  various  authorities  above  cited. 

On  January  25,  1905,  T.  D.  25996,  the  Treasury  Department  issued 
letters  of  instructions  to  the  customs  service  wherein  it  was  directed 
that  the  signature  of  the  importer  upon  the  protest  should  in  all 
instances  be  in  ink. 

In  the  Customs  Regulations,  1908,  in  article  1070,  relating  to  the 
''Requirements  in  protest,"  it  was  provided  that  the  signature  of  the 
protestant  or  his  attorney  should  in  all  instances  be  in  ink.  This 
provision,  like  that  of  1905,  necessarily  implied  that  the  protest  must 
in  all  instances  be  signed. 

On  June  13,  1914,  T.  D.  34541,  the  department  issued  instructions 
to  collectors  upon  the  subject  of  protests,  and  defined  a  protest  to  be 
"A  writing  addressed  to  the  collector  of  customs  and  signed  by  the 
owner,  importer,  or  consignee  of  the  merchandise,  or  by  the  agent  of 
any  of  them,  objecting  to  the  liquidation  of  an  entry,  or  to  the  same 
decision  followed  in  the  liquidation  of  a  number  of  entries." 

In  Customs  Regulations,  1915,  article  644,  the  foregoing  definition 
of  the  protest  was  substantially  reaffirmed. 

Two  of  the  foregoing  departmental  regulations,  it  should  be  noted, 
were  published  prior  to  the  tariff  revisions  of  1909  and  1913,  and 
those  acts  reenacted  the  provisions  thus  interpreted  by  the  depart- 
ment without  change  of  phraseology  in  this  respect.  For  the  depart- 
ment's authority  to  establish  such  regulations,  see  section  251, 
Revised  Statutes,  wherein  Congress  has  provided  that  the  Secretary 
of  the  Treasury  shall  prescribe  "regulations,  not  inconsistent  with 
law,  to  be  used  imder  and  in  the  execution  and  enforcement  of  the 
various  provisions  of  the  internal-revenue  laws,  or  in  carrying  out 
provisions  of  law  relating  to  raising  revenue  from  imports,  or  to  duties 
on  imports,  or  to  warehousing;  he  shall  give  such  directions  to  coUec- 
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tors  and  prescribe  such  rules  and  forms  to  be  observed  by  tiiem  as 
may  be  necessary  for  the  proper  execution  of  the  law;    *     *    *." 

The  question  whether  a  protest  must  be  signed  in  order  to  be 
valid  has  never  come  directly  before  this  court.  In  the  case  of  Wells, 
Fargo  &  Co.  v.  United  States  (7  Ct.  Cust.  Appls.  346;  T.  D.  36903) 
the  court,  at  one  point  in  the  decision,  said:  ^' Under  subsection  14 
of  section  28  of  the  act  of  1909  the  protest  must  be  signed  by  the 
owner,  importer,  consignee,  or  agent  of  the  merchandise,  and  the 
Government  claims  this  protest  does  not  comply  with  said  statute 
in  that  it  was  not  signed  by  either  or  any  of  the  prescribed  parties, 
and  therefore  must  be  dismissed.''  However,  the  precise  issue  now 
in  hand  was  not  directly  raised  in  the  foregoing  case,  and  the  lan- 
guage above  quoted  was  not  intended  as  a  decision  of  it,  for  the  pro- 
test in  the  case  bore  a  signature,  and  the  question  related  only  to 
the  authority  of  the  signer. 

However,  it  is  certain  that  for  many  years  the  rule  obtained  in 
practice  that  a  signature  was  essential  to  the  validity  of  a  protest 
and  that  this  was  founded  upon  repeated  rulings  of  the  department 
and  upon  an  unbroken  line  of  decisions  by  the  board.  Apparently 
none  of  these  decisions  was  ever  appealed  from.  It  is  also  true  that 
this  practice  was  never  modified  by  legislation,  notwithstanding  the 
fact  that  several  general  tariff  revisions  were  enacted  subsequently 
thereto. 

Upon  a  consideration  of  the  language  of  the  act,  the  long  preva- 
lence of  the  rule,  its  reasonableness,  and  its  consistent  support  by 
the  authorities,  we  conclude  that  a  protest  absolutely  without  a  sig- 
nature of  any  kind  would  be  invalid. 

The  next  question  which  presents  itself  is  whether  the  protest  now 
in  question  actually  bore  a  signature  of  any  kind.  An  inspection  of 
the  protest  discloses  the  fact  that  no  name  of  any  person  whatsoever 
appears  upon  the  face  of  the  instrument.  The  importation  is  therein 
referred  to  by  its  entry  number,  the  railroad  transporting  it,  the  date 
of  the  entry,  the  time  of  the  liquidation,  and  the  marks  upon  the 
shipment.  But  the  protest  does  not  contain  within  its  four  comers 
the  name  of  either  the  owner,  importer,  consignee,  or  agent  of  the 
merchandise,  or  of  any  other  person.  Upon  the  back  of  the  paper, 
however,  at  the  place  where  filing  marks  or  data  are  usually  indorsed, 
appears  the  following  inscription,  viz,  '^  Protest  No.  1809.  Filed 
Dec.  10/20.  W.  H.  Allison,  67  West  Fort  St.,  Detroit,  Mich.  Entry 
No.  1826.     Against  classification  fee  paid  Dec.  10th,  1920.'' 

The  question  is  suggested  whether  this  indorsement  should  not  be 
accepted  as  a  sufficient  signature  to  the  instrument.  In  answer, 
however,  to  the  suggestion  it  must  be  observed  that  the  record  does 
not  disclose  when  or  by  whom  the  indorsement  was  placed  upon  the 
instrument,  whether  by  the  owner,  importer,  consignee,  or  agent  of 
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the  merchandise,  or  hy  the  collector  or  a  clerk  employed  hy  him. 
In  article  645,  Customs  Regulations  1915,  it  is  provided  that  ''Pro- 
tests shall  be  filed  with  the  collector,  who  will  give  them  serial  num- 
bers and  stamp  or  write  thereon  the  dates  of  receipt.  The  name  of 
the  protestant,  entry  numbers,  and  issue  must  be  indorsed  on  each 
protest.  A  permanent  record  of  all  protests  shall  be  kept  on  Cus- 
toms Form  4337:"  Since  the  foregoing  requirements  relate  to  the 
treatment  of  protests  after  they  have  been  filed,  it  seems  probable 
that  the  indorsements  aforesaid  were  placed  upon  the  protest  after 
it  left  the  hands  of  the  protestant. 

Moreover  it  is  stated  by  the  board  in  its  decision  that  the  importer 
in  a  letter  written  to  them  after  the  submission  of  the  case,  made  the 
following  statement  upon  this  subject,  to  wit,  ''Through  an  error 
on  my  part  I  forgot  to  sign  the  protest,  although  I  filed  the  protest 
and  paid  the  fees  on  the  10th  of  December  as  per  receipt  herewith 
inclosed."  In  the  same  letter  the  board  was  asked  to  "request  the 
collector  to  grant  me  (importer)  permission  to  sign  the  copy  that  he 
has  on  file  in  his  office."  The  board  did  not  comply  with  this  re- 
quest, but  nevertheless  the  case  was  set  for  further  hearing  at  Detroit 
two  months  after  the  date  of  the  letter,  and  although  the  protestant 
-was  represented  by  counsel  at  the  hearing  no  claim  was  made  that 
the  protest  had  in  fact  been  signed  in  any  manner.  Under  the  cir- 
cumstances therefore  it  can  not  be  assumed  that  the  indorsement  was 
upon  the  document  when  it  was  filed,  and  at  any  rate  it  is  manifest 
that  it  was  never  placed  there  by  anyone  to  serve  as  a  signature  to 
the  protest.  We  conclude  therefore  that  according  to  the  present 
record  the  protest  was  absolutely  without  a  signature  when  it  was 
filed  with  the  collector. 

The  third  question  is  whether  the  defect  thus  found  was  effectually 
waived  by  the  Government  by  force  of  the  collector's  action,  or  by 
submission  of  the  case  to  the  board  at  the  trial  without  any  objection 
by  the  Government  upon  this  point. 

It  is  plain  that  the  collector  made  no  objection  to  the  form  of  the 
protest  when  it  was  filed  with  him,  and  furthermore  when  he  for- 
warded it  to  the  board  he  reported  that  "The  requirements  of  para- 
graph N  of  Section  III,  act  of  October  3,  1913,  have  been  complied 
with  by  the  protestant.  Protest  was  filed  and  fee  paid  within  the 
statutory  period."  It  is  fair  to  assume  that  the  failure  to  sign  was  a 
mere  oversight  upon  the  part  of  the  importer,  and  that  the  defect 
was  not  noticed  by  the  collector,  nor  was  it  discovered  until  the 
board  came  to  consider  the  case  for  decision. 

We  feel  assured  that  the  action  of  the  collector  would  have  amounted 
to  a  waiver  of  the  defect  in  question  were  the  matter  one  relating  to 
his  individual  interests  only,  but  we  are  convinced  that  the  collector 
when  acting  officially  has  no  authority  to  waive  a  compliance  by  the 
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importer  with  the  requirements  of  the  law.     He  can  do  this  neither 
expressly  nor  impliedly. 

The  following  quotation  from  the  decision  of  Judge  Coxe,  in  United 
States  V.  Schefer  (71  Fed.  959),  is  in  point: 

The  question  in  this  cause  arises  upon  the  sufficiency  of  the  protest.  It  is  conceded 
upon  the  part  of  the  importers  that  the  protest  is  insufficient,  under  section  14  of  the 
customs  administrative  act  of  June  10,  1890.  They  contend,  however,  that  the  col- 
lector is  estopped  from  raising  this  question,  for  the  reason  that  in  making  his  retam 
to  the  board  he  stated  that  the  requirements  of  the  law  had  been  complied  with  by  the 
importers.  If  any  proposition  of  tariff  law  is  clearly  established,  it  is  that  a  \zM 
and  timely  protest  is  a  condition  precedent  to  a  recovery  of  duties  by  the  importer. 
I  am  inclined  to  think  that  this  is  a  condition  which  neither  the  collector  nor  any 
other  officer  of  the  United  States  has  power  to  waive. 

In  the  case  of  Pine  Lumber  (18  Fed.  Cases,  No.  10523),  Judge 
Nelson  said  in  part: 

The  deputy  collector  had  no  power  to  waive  the  requirements  of  the  law  and  allow 
the  goods  to  enter  the  United  States  without  a  compliance  with  them.  In  this  csee, 
however,  no  such  permission  was  given. 

See  Bradley  Martin,  jr.,  v.  United  States  (3  Ct.  Oust.  Appls.  384; 
T.  D.  32982);  Kronfeld,  Saunders  &  Co.  v.  United  States  (4  id.  60, 
T.  D.  33308);  United  States  v.  Saunders  (6  id.  86,  T.  D.  35337);  and 
United  States  v.  Cone  &  Co.  (10  id.  120,  T.  D.  38375). 

We  think  that  the  same  reasons  and  authorities  which  preclude  the 
theory  of  a  waiver  by  the  collector  have  a  like  eflFect  when  applied 
to  the  submission  of  the  case  to  the  board  by  the  Government,  with- 
out objection  to  the  form  of  the  protest.  No  waiver  or  estoppel 
resulted  in  either  instance. 

We  conclude  therefore  that  the  protest  in  question  was  fatally 
defective  for  want  of  a  signature,  and  that  the  decision  of  the  board 
dismissing  it  should  be,  and  it  is,  affirmed. 


(T.  D.  39127.) 
Depreciated  currency. 
Cablat  r.  United  States  (No.  2140). 

1,  Evidence,   Relevancy — Consular  Certificate   of  DEpRsaATED  CtTRREXcr. 

The  consular  certificate  of  depreciated  currency  has  no  bearing  where  the  invoice 
stute.l  the  value  in  United  States  dollars  and  in  standard  French  coin  francs.— 
UniioJ  States  i\  Tiffany  &  Co.  ^0  Ct.  Cust.  Appls.  247;  T.  D.  38576). 

2.  EuROR  WiTHorT  Injury. 

After  deoi-^ion  on  appeal!  to  reapprai:?ement  by  a  freneral  appraiser  became  final,  it 
was  the  collector's  duty  to  liquidate  upon  the  basis  of  this  appraisement.  Where, 
however,  he  liquidated  on  the  basis  of  the  "value  stated  in  the  invoice  and  this  value 
was  smaller  than  the  appraised  value,  his  error  worked  no  injury  to  the  importer. 
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United  States  Court  of  Customs  Appeals,  May  9,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8462  (T.  D.  38S48). 

[Aflirmed.] 

Barnes  J  Chilvers  &  HaUtead  for  appellant. 

William  W.  Eopjririy  Assiatant  Attorney  General  (John  A.  Kemp  and  Harry  M. 
Farrell,  special  attorneys,  of  counsel),  for  the  United  States. 

(Oral  argument  Febraary  17, 1922,  by  Mr.  Halstead  and  Mr.  Farrell.) 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 

In  this  case  the  appellant  claims  that  the  dutiable  value  of  the 
merchandise  was  160,436.90  francs  in  depreciated  French  currency, 
then  quoted  at  about  50  per  cent  of  the  normal  exchange  value  of 
standard  coin  francs  in  terms  of  United  States  money;  that  this 
condition  was  regularly  estabhshed  before  liquidation  by  means  of  a 
consular  currency  certificate  duly  filed  with  the  collector,  as  well  as 
by  an  official  appraisement  of  the  merchandise  upon  an  appeal  to. 
reappraisement;  but  that  the  collector  nevertheless  treated  the  afore- 
said valuation  of  160,436.90  francs  as  if  that  sum  signified  undepreci- 
ated or  standard  coin  francs,  and  accordingly  assessed  ad  valorem 
duty  thereon  without  allowance  for  the  actual  depreciation  aforesaid; 
thereby  in  effect  exacting  double  duty  upon  the  importation.  This 
complaint  presents  the  issue  now  upon  appeal. 

In  coming  to  consider  this  question  it  seems  well  to  refer  first  to 
certain  provisions  of  the  statutes  and  regulations  which  are  relevant 
thereto. 

It  is  provided  by  law  that  all  invoices  of  imported  merchandise 
shall  be  made  out  in  the  currency  of  the  place  or  country  from  whence 
the  importation  shall  be  made,  or,  if  purchased,  or  agreed  to  be 
purchased,  in  the  currency  actually  paid,  agreed  upon,  or  to  be  paid 
therefor.     (Par.  C,  Sec.  Ill,  tariff  act  of  1913.) 

It  is  the  duty  of  the  Secretary  of  the  Treasury  on  the  1st  day  of 
January,  April,  July,  and  October  in  each  year,  to  issue  a  proclama- 
tion wherein  the  values  of  the  standard  coins  of  the  various  foreign 
nations  of  the  world  shall  be  expressed  in  the  money  of  account  of 
the  United  States.  And  during  the  quarter  succeeding  such  a  proc- 
lamation the  values  so  proclaimed  shall  be  followed  in  estimating 
the  value  of  all  foreign  merchandise  exported  to  the  United  States. 
(Sec.  25,  tariff  act  of  Aug.  27,  1894.) 

In  the  discharge  of  this  duty,  on  January  1,  1920,  the  Secretary 
of  the  Treasury  proclaimed  the  value  of  the  standard  coin  franc  of 
France  for  the  period  now  in  question  to  be  19.3  cents  in  terms  of 
United  States  money.     (T.  D.  38321.) 
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It  is  provided  furthermore  that  the  President  may  cause  to  be 
established  fit  and  proper  regulations  for  estimating  the  duties  on 
merchandise  imported  into  the  United  States,  in  respect  to  which 
the  original  cost  shall  be  exhibited  in  depreciated  currency,  issued 
and  circulated  under  authority  of  any  foreign  Government.  (Sec. 
2903,  Rev.  St.) 

In  the  exercise  of  the  foregoing  authority"  a  customs  regulation 
was  duly  published  that  if  the  currency  specified  in  an  invoice  is  then 
actually  exchanged  for  United  States  currency  in  the  country  of 
exportation  at  a  rate  which  is  lower  than  the  value  proclaimed  by 
the  Secretary  of  the  Treasury,  the  United  States  consul  at  the  port 
of  exportation  shall  attach  to  the  invoice  a  certificate  showing  the 
rate  at  which  such  currency  is  exchanged  for  United  States  money 
in  the  principal  markets  of  the  country  at  the  time;  and  the  currency 
of  the  invoice  shall  be  reduced  by  the  collector  of  customs  to  United 
States  currency  in  accordance  with  such  certificate.  In  the  absence 
of  a  currency  certificate  as  aforesaid,  the  collector  shall  reduce  the 
•foreign  currency  named  in  the  invoice  to  United  States  money  in 
accordance  with  the  value  of  foreign  coins  of  similar  denomination 
as  proclaimed  by  the  Secretary  of  the  Treasury  for  the  quarter  in 
question.     (T.  D.  38187.) 

The  importation  in  the  instant  case  consisted  of  500  cases  of  fer- 
rochrome,  purchased  in  France  by  the  International  High  Speed 
Steel  Co.,  and  entered  at  the  port  of  New  York  on  February  14,  1920. 
The  invoice  of  the  merchandise  is  so  important  in  the  consideration 
of  this  case  that  its  contents  must  be  set  out  at  this  point  in  detail. 

The  invoice  describes  the  merchandise  as  50,000  kilograms  net  of 
ferrochrome,  with  a  content  of  62.70  per  cent  pure  chrome;  the 
latter  is  also  computed  in  pounds,  to  wit,  69,115  pounds.  The  price 
of  pure  chrome  is  then  stated  in  terms  of  United  States  money  at 
44  cents  per  pound,  and  the  total  value  stated  at  $30,410.60.  The 
invoice  then  reduces  the  latter  sum. to  francs,  using  a  divisor  of 
19.3  cents,  and  stating  the  result  to  be  157,567.90  francs.  It  should 
be  noted  that  this  computation  converts  the  $30,410.60  aforesaid 
into  standard  coin  francs  and  not  into  depreciated  francs,  since  the 
divisor  thus  employed,  to  wit,  19.3  cents,  was  at  that  time  the  value 
in  United  States  money  of  a  standard  coin  franc  as  proclaimed  by 
the  Secretary  of  the  Treasury  for  the  quarter  in  question.  Accord- 
ingly the  invoice,  as  thus  described,  states  the  total  value  of  the 
chrome  content  of  the  merchandise  to  be  $30,410.60  in  United  States 
currency,  and  correspondingly  to  be  157,567.90  francs  in  the  stand- 
ard coin  currency  of  France.  But  the  invoice  proceeds  further.  It 
next  states  the  price  of  the  ferrochrome  as  shipped  (as  distinguished 
from  the  chrome  content  only)  to  be  3,151.36  francs  per  1,000  kilo- 
grams, and  thereby  again  finds  a  total  value  of  157,567.90  francs  for 
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the  entire  importation.  It  need  hardly  be  said  that  this  total  again 
signifies  standard  coin  francs  of  French  currency,  and  that  the  terms 
of  the  invoice  directly  and  unmistakably  preclude  the  interpretation 
that  the  francs  therein  named  were  depreciated  in  value  as  compared 
with  standard  coin  francs,  or  with  United  States  ciurrency  at  the 
normal  rate  of  exchange  established  by  the  Secretary  of  the  Treasury, 

It  may  here  be  recapitulated  that  the  merchandise  was  obtained 
in  France  by  means  of  purchase;  that  accordingly  it  became  the  duty 
of  the  shipper  to  make  out  the  invoice  in  the  currency  actually  paid 
or  agreed  to  be  paid  therefor;  that  in  fact  the  invoice  when  made 
out  stated  the  total  price  in  two  several  currencies,  to  wit,  $30,410.60 
in  United  States  money  and  157,567.90  francs  in  French  money, 
^which  two  respective  sums  were  stated  to  be  equivalents;  and  that 
these  sums  were  in  fact  equivalents,  only  however  upon  the  assump* 
tion  that  the  French  francs  aforesaid  were  standard  coin  francs. 

The  merchandise  in  question  was  entered  for  duty  upon  the 
foregoing  invoice  on  February  14,  1920,  but  the  price  thereof  as 
stated  in  the  entry  was  virtually  reduced  to  about  one-half  that 
stated  in  the  invoice.  For  whereas  the  entry,  as  well  as  the  invoice, 
stated  the  price  at  157,567.90,  iacreased  however  in  the  entry  by 
certain  unimportant  additions,  it  was  particularly  specified  ia  the 
entry  that  these  were  depreciated  francs,  which  were  valued  rela- 
tively at  9.56  francs  for  $1  of  United  States  currency.  And  it  was 
accordingly  specified  in  the  entry  that  the  price  when  converted  into 
United  States  currency  was  $16,782.  It  hardly  need  be  recalled 
that  the  price  in  United  States  money  named  in  the  invoice  was 
$30,410.60. 

At  this  point  we  may  again  note  the  regulation  above  referred  to, 
whereby,  when  an  invoice  is  made  out  in  a  depreciated  currency,  a 
consular  certificate  may  be  procured  in  proof  of  the  depreciation. 
At  the  date  of  the  entry  just  described,  the  entrant  produced  no 
certificate  of  that  character  nor  was  such  a  certificate  attached  to 
the  invoice,  although  the  entry  rested  upon  a  claim  of  depreciated 
currency.  But  the  entrant  then  engaged  with  the  collector  to 
secure  such  a  certificate  from  the  proper  consul,  and  to  file  the  same 
at  the  customs  before  liquidation.  A  bond  to  that  effect  was  ex- 
ecuted on  behalf  of  the  entrant  and  delivered  to  the  collector.  And 
afterwards,  before  liquidation,  a  certificate  signed  by  the  proper 
consul  was  delivered  to  the  collector  and  was  accepted  by  him  as  a 
compliance  with  the  bond  just  mentioned.    The  certificate  reads  as 

follows: 

American  Consular  Service, 
Lyons^  France,  December  SO,  1920. 
I,  C.  Carrigan,  consul  of  the  United  States  of  America,  do  hereby  certify  that  the 
value  (paper  silver)  of  the  currency  of  France,  in  which  currency  invoice  of  mer- 
chandise No.  3132  was  made  out,  was  exchanged  for  United  States  currency  in  the 
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principal  markets  of  France  on  the  date  of  the  certificate  of  said  invoice  on  the  17th 

day  of  November,  1919,  at  the  rate  of  francs  9.47i  (invoice  currency)  for  one  dollar 

(United  States  currency). 

C.  GarrigaN)  American  Consul. 

We  do  not  overlook  the  fact  that  the  regulation  providing  for  the 
issuance  of  such  a  consular  currency  certificate  requires  that  the 
consul  shall  attach  the  same  to  the  invoice  in  question.  In  the 
present  case  the  certificate  as  just  mentioned  was  not  attached  to 
the  invoice,  but  was  issued  at  a  later  date.  It  was  stated  to  the 
court  in  argument  that  the  delay  was  caused  by  administrative  dif- 
ficulties and  that  the  Government  would  make  no  objection  to  the 
certificate  on  that  account.  This  decision  therefore  takes  no  further 
notice  of  the  fact. 

The  invoice  and  the  entry  aforesaid  came  to  the  local  appraiser 
for  action,  and  that,  officer  appraised  the  merchandise  in  francs  at  a 
value  of  7  francs  per  kilogram,  which,  of  course,  would  equal  7,000 
francs  per  1,000  kilograms.  It  will  be  remembered  that  in  the  in- 
voice the  price  of  3,151.36  per  1,000  kilograms  is  given;  accordingly 
the  value  per  kilogram  in  francs  as  found  by  the  local  appraiser  was 
more  than  double  that  stated  in  francs  in  the  invoice.  No  explana- 
tion of  this  radical  difference  appears  in  the  record  but  it  may  readily 
be  believed  that  the  local  appraiser  undertook  to  appraise  the  mer- 
chandise in  depreciated  francs,  and  accordingly  more  than  doubled 
the  nominal  price  as  compared  with  the  invoice,  not  ad  an  advance 
over  the  actual  invoice  price,  but  as  a  means  of  bringing  the  value 
thus  appraised  in  depreciated  francs  up  to  the  price  named  in  the 
invoice  in  standard  coin  francs.  The  result  of  such  a  course  would 
simply  be  to  affirm  the  invoice  valuation  by  increasing  the  nonriinal 
total  of  francs  suflScient  to  offset  the  depreciation  thereof  as  incor- 
porated in  the  appraisement.  This,  however,  is  of  passing  interest 
only,  for  the  appellant  thereupon  appealed  for  a  reappraisement  of 
the  merchandise.  This  was  had  in  due  course  by  a  general  appraiser, 
wh6  likewise  reported  a  valuation  in  francs.  A  value  of  3,150  francs 
per  1,000  kilograms,  with  55  francs  additional  per  kilogram  for  each 
unit  in  excess  of  60  per  cent  chromium  content,  was  reported.  It  is 
conceded  that  the  true  chrome  content  of  the  ferroehrome  was  6 1.15 
per  cent,  and  the  foregoing  appraisement,  when  taken  upon  that 
basis,  totals  160,562.50  francs,  as  against  157,567.90  francs  stated  in 
the  invoice.  No  appeal  was  taken  from  this  appraisement;  it  there- 
fore finally  established  the  value  in  francs  of  the  merchandise. 

The  collector,  acting  upon  the  foregoing  record,  held  that  the 
invoice  aforesaid  was  made  out  actually  in  money  of  the  United 
States,  with  a  stated  price  for  the  merchandise  of  $30,410.60,  and 
that  in  consequence  of  that  fact  the  consular  currency  certificate 
aforesaid  was  inapplicable  and  of  no  force  or  effect.  Tlie  importa- 
tim  was  thereupon  assessed  with  duty  at  a  conceded  ad  valorem 
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rate  upon  a  dutiable  valuation   of   $30,410.60,  being  an  amount 
equal  to  that  stated  in  the  invoice  aforesaid. 

The  appellant  protested  against  the  assessment,  upon  the  claim 
that  the  valuation  upon  "which  duty  had  been  assessed  was  in  excess 
of  the  entered  value  of  the  merchandise  and  also  in  excess  of  its 
final  dutiable  value  as  found  on  reappraisement  and  returned  by 
the  general  appraiser.  The  protestant  claimed  that  duty  should 
have  been  assessed  upon  the  entered  value  as  set  forth  in  the  entry, 
reduced  to  United  States  money  at  the  rate  of  exchange  set  forth 
in  the  consular  certificate  of  currency  value,  or  upon  the  value 
returned  by  the  general  appraiser  converted  into  United  States 
money  at  the  rate  of  exchange  shown  in  the  currency  certificate 
aforesaid. 

As  has  been  indicated,  the  board  overruled  the  protest,  and  this 
appeal  was  taken  from  its  decision. 

Upon  a  consideration  of  the  foregoing  record  we  agree  with  the 
collector  that  the  invoice  unmistakably  estabUshes  the  fact  that  the 
merchandise  in  question  was  purchased  in  France  at  and  for  the  price 
of  $30,410.60  United  States  money,  or  for  the  equivalent  thereof 
in  the  standard  coin  francs  of  France  at  the  rate  of  exchange  pro- 
claimed by  the  Secretary  of  the  Treasury  pursuant  to  law.  There- 
fore it  can  not  be  said  that  **  the  currency  specified  in  the  invoice' ' 
was  at  the  time  depreciated,  or  was  ''exchanged  for  United  States 
curr^icy  in  the  country  of  exportation  at  a  rate  which  is  lower  than 
the  value  proclaimed  by  the  Secretary.''  And  a  consular  currency 
certificate  accordingly  could  not  lawfully  issue,  or  if  actually  issued 
could  have  no  effect,  since  its  issuance  was  conditioned  upon  the 
existence  of  such  a  depreciation  in  the  currency  of  the  invoice. 

It  is  true  that  such  a  certificate  if  lawfully  issued  is  conclusive 
authority  regarding  the  extent  of  the  depreciation  which  it  attests. — 
Cramer  v.  Arthur  ( 102  U.  S.  6 1 2) .  But  on  the  other  hand  the  issuance 
thereof  is  not  conclusive  evidence  to  the  effect  that  the  merchandise 
in  question  was  in  fact  purchased  with  such  depreciated  currency 
nor  that  it  was  purchased  at  the  price  named  in  the  invoice  or  cer- 
tificate.—United  States  V.  Tiffany  &  Co.  (10  Ct.  Cust.  Appls.  247, 
251;  T.  D.  38576).  And  in  the  instant  case  no  question  upon  that 
subject  can  possibly  arise,  since  the  invoice  specifically  negatives 
such  an  assumption  and  unmistakably  declares  that  the  price  of  the 
merchandise  as  therein  set  out  was  an  undepreciated  price  in  United 
States  currency,  or  its  equivalent  in  standard  French  francs  at  the 
rate  of  exchange  proclaimed  by  the  Secretary  of  the  Treasury. 

Consequently  the  currency  certificate  in  question  possessed  no 
force  or  effect  in  the  case,  and4t  was  proper  for  the  collector  to  assess 
duty  without  reference  thereto.  But  since  the  merchandise  had  been 
appraised  by  a  general  appraiser  upon  an  appeal  to  reappraisement, 
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and  no  appeal  had  been  taken  from  his  decision,  it  seems  clear  that 
the  assessment  should  have  been  upon  the  dutiable  valuation  thus 
found.  .  That  valuation,  as  stated  above,  was  expressed  in  francs, 
and  for  the  purpose  of  assessment  these  should  have  been  converted 
into  United  States  currency  at  the  rate  of  exchange  proclaimed  for 
the  time  by  the  Secretary  of  the  Treasury,  namely,  19.3  cents  per 
franc.  Instead  of  this  the  collector  apparently  ignored  the  appraise- 
ment and  assessed  duty  upon  the  valuation  in  United  States  currency 
first  set  out  in  the  invoice.  This  irregularity,  however,  did  not  preju- 
dice the  rights  of  the  importer,  since,  as  above  appears,  the  value  in 
francs  foimd  by  the  appraiser  was  greater  than  that  stated  in  francs 
in  the  invoice  and  correspondinj^ly  greater  than  the  equivalent  of 
that  sum  in  United  States  money.  It  thus  appears  that  the  adoption 
of  the  price  in  United  States  currency  first  set  out  in  the  invoice, 
to  wit,  $30,410.90,  as  the  dutiable  valuation  of  the  merchandise, 
resulted  in  the  assessment  of  a  less  amount  of  duty  than  would  have 
followed  from  the  adoption  of  the  appraisement  in  francs  reported 
by  the  general  appraiser  when  reduced  to  United  States  currency  at 
the  rate  of  19.3  cents  per  franc. 

Accordingly  the  decision  of  the  board  overruling  the  protest  is 
affirmed. 

(T.  D.  39128.) 
Ad  valorem  duty —  Weight  of  yarn. 

Downing  &  Co.  v.  United  States  (No.  2144). 

1.  '^Entered  Value." 

The  "entered  value"  of  paragraph  I,  Section  III,  tariff  act  of  1913,  signifies  the 
unit  of  value  and  not  the  gross  dutiable  valuation  given  in  the  entry. 

2.  Weights,  Invoice  and  True. 

It  has  been  held  repeatedly  that  the  true  weight  of  imported  goods  must  be 
taken  as  the  basis  of  duties,  irrespective  of  the  weights  given  in  the  invoice. 

3.  Weight  op  Mercerized  Yarn. 

Bales  of  cotton  yam  were  purchased  abroad  by  importers  and  mercerized  abroad 
at  their  order.  They  were  invoiced  at  the  weights  before  being  mercerized  and 
entered  at  the  invoice  weights.  Duty  was  levied  ad  valorem  on  the  basis  of  the 
weights  stated  in  the  entry.  Importers  showed  the  true  weights  and  that  mercer- 
ization  caused  yarn  to  lose  weight.  Duty  should  have  been  levied  on  the  basis  of 
the  true  weights  and  not  those  stated  in  the  entry. 

United  States  Court  of  Customs  Appeals,  May  9,  1922. 

Appeal  'rom  Board  of  United  States  General  Appraisers,  G.  A.  8471  (T.  D.  38885). 

[Reversed.] 

Allan  R.  Brown  for  appellants. 

William  W.  Hoppin,  Assistant  Attorney  General  {Bernard  Hahn  and  Samwl  Istti- 
Bchmid,  special  attomejrs,  of  counsel),  for  the  United  States. 
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[Oral  argument  April  26, 1922,  by  Mr.  Brown  and  Mr.  Isenschmid.) 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  ^^eement  of  counsel. 

Mabtin,  Judge,  delivered  the  opinion  of  the  court: 

The  importations  which  gave  rise  to  the  present  question  consisted 
of  two  bides  of  mercerized  cotton  yam. 

The  bales  were  invoiced  by  weight,  to  wit,  600  pounds  each,  and 
at  a  stated  unit  price  per  poimd.  They  were  entered  for  duty  at  the 
same  weight  as  that  stated  in  the  invoice,  but  in  the  entry  the  im- 
porters made  certain  additions  per  pound  to  the  price  given  in  the 
invoice,  in  order  to  raise  it  to  the  actual  market  value  of  the  mer- 
chandise. 

Thereupon  the  collector  classified  the  yam  for  duty  under  para- 
graph 250  of  the  tariff  act  of  1913.  That  paragraph  imposes  certain 
ad  valorem  rates  of  duty  upon  such  yams,  graduated  according  to 
the  numbers  thereof.  Accordingly  the  amount  of  the  assessment  was 
ascertained  by  applying  the  proper  ad  valorem  rate  of  duty  to  the 
dutiable  valuation  of  the  merchandise,  and  as  a  necessary  preliminary 
the  amount  of  the  dutiable  valuation  was  ascertained  by  multiplying 
the  stated  weight  of  the  bales,  to  wit,  600  pounds  each,  by  the  unit 
value  per  poimd  of  the  yam  as  stated  in  the  entry. 

The  importers  thereupon  protested  against  the  assessment,  claim- 
ing that  immediately  upon  the  receipt  of  the  bales  they  had  weighed 
them  and  had  found  tneir  actual  weigots  to  be  580  and  588  pounds, 
respectively,  instead  of  600  pounds  each  as  stated  in  the  invoice  and 
entry.  They  claimed  that  the  correct  weights  as  found  by  them 
should  be  taken  as  the  basis  for  computing  the  dutiable  valuation  of 
the  merchandise,  instead  of  the  incorrect  weights  given  in  the  invoice 
and  entry.  The  importers  did  not  dispute  the  correctness  of  the  ad 
valorem  rate  of  duty  adopted  and  applied  by  the  collector,  their  con- 
tention being  limited  to  the  question  of  weights  alone. 

The  protest  was  submitted  to  the  board  and  was  overruled.  In 
the  course  of  the  board's  decision  it  was  said — 

The  principle  of  law  is  well  settled  that  the  landed  weights  shown  by  the  report  of 
the  Government  weigher  should  be  adopted  in  the  assessment  of  duty,  but  that,  of 
course,  only  applies  when  the  weight  in  some  measure  controls  the  rate  or  amount  of 
duty.  We  are  unable  to  see  how  that  principle  in  any  way  applies  to  this  case,  as 
under  paragraph  250,  and  there  is  no  question  that  that  is  the  paragraph  of  the  jaw 
under  which  the  merchandise  is  dutiable,  the  duty  is  an  ad  valorem  one  pure  and 
simple,  and  the  collector  has  correctly  applied  it. 

We  think  that  in  the  present  instance  the  weight  of  the  merchandise 
in  fact  did  in  some  measure  control  the  amount  of  duty,  since  it 
controlled  the  dutiable  valuation  upon  which  the  ad  valorem  rate  of 
duty  was  calculated  or  applied.  That  is  to  say,  the  dutiable  valua- 
tion of  the  merchandise  was  predicated  upon  two  units,  namely,  the 
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number  of  pounds  of  yam  in  the  bales  and  the  price  or  value  thereof 
per  pound.  If  either  of  these  two  units  in  the  calculation  were  exces- 
sive it  would  follow,  of  course,  that  the  dutiable  valuation  would  be 
excessive,  and  consequently  that  the  amount  of  the  assessment  itself 
would  be  excessive. 

The  Government  does  not  seriously  deny  the  assertion  that  the 
designated  bales,  when  landed,  weighed  only  580  and  588  pounds, 
respectively,  instead  of  600  pounds  each,  as  stated  in  the  invoice  and 
entry.  It  appears  that  the  bales  when  first  purchased  in  England 
by  the  importers  contained  600  pounds  each  of  gray  cotton  yam; 
also  that  upon  the  importers'  orders  they  were  sent  elsewhere  by  the 
vendors  to  be  mercerized;  and  that  the  yam  in  the  bales  lost  in 
weight  by  reason  of  that  operation.  Nevertheless,  when  the  bales 
were  invoiced  for  exportation  to  this  country,  the  original  weights 
thereof  before  the  mercerization  of  the  yam  were  given  in  the  invoice 
instead  of  the  reduced  ones.  This  procedure,  it  appears,  followed  the 
usual  custom  of  the  trade,  although  in  this  country  the  merchandise 
is  dealt  in  upon  the  basis  of  its  mercerized  weight.  And  when  the 
importers  came  to  enter  the  merchandise  for  duty  they  gave  the 
weights  as  stated  in  the  invoice,  but  nevertheless  made  such  addi- 
tions to  the  unit  price  thereon  as  were  in  their  opinion  sufficient  to 
raise  it  to  the  actual  market  value  of  the  mercerized  yam.  The  price 
per  pound  as  thus  entered  by  the  importers  was  in  due  course  ap- 
proved by  the  local  appraiser. 

When,  however,  the  bales  were  delivered  to  the  importers  and  were 
weighed  by  them  the  shrinkage  in  weight  was  ascertained,  and  the 
protest  was  thereupon  filed.  The  extent  of  the  shrinkage  in  weight 
at  the  time  of  importation  was  proven  without  contradiction  by  the 
testimony  taken  before  the  board.  Furthermore  the  appraiser  in 
his  answer  to  the  protest  stated,  ''That  tests  made  at  various  times 
show  that  cotton  yams  when  mercerized  lose  from  2  to  3  per  cent 
in  weight.  The  invoice  weights  represent  the  weight  of  the  yam  in 
the  gray  condition  and  not  in  the  finished  condition  as  imported. 
The  weight  in  the  finished  condition  is  the  dutiable  weight.' ' 

In  the  Government's  brief  it  is  claimed  with  reference  to  the 
importation  that  *'  the  value  is  dependent  on  the  price  per  pound, 
and  the  importer's  declaration  on  entry  covers  the  foreign  market 
value  of  the  original  yam  weight  in  the  gray.  It  represents  also  the 
foreign  market  values  of  the  landed  cotton,  although  the  total  in- 
voiced weight  or  quantity  was  diminished  by  the  mercerization 
process.  The  gray  original  weight  per  bundle  would  be  10  pounds; 
in  a  mercerized  condition,  as  imported,  the  yam  would  weigh  9.7 
and  9.8  pounds  per  bundle.  The  value  for  duty  purposes  was  found 
by  multiplying  the  entered  or  appraised  unit  price  per  pound  by  10, 
and  not  by  9.7  and  9.8." 
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However,  it  clearly  appears  from  the  record  that  the  entered  value 
of  the  yam  per  pound  did  not  represent  its  value  in  the  gray  but 
in  its  mercerized  condition  at  the  time  of  importation.  And  this, 
of  course,  was  the  correct  procedure,  for  it  was  the  duty  of  the 
importers  when  stating  in  the  entry  the  value  per  pound  of  the  yam 
to  give  its  value  in  its  condition  when  imported  and  not  in  its  con- 
dition before  exportation  to  this  country.  The  dutiable  valuation 
of  the  bales,  therefore,  should  have  been  ascertained  by  multiplying 
the  entered  price  per  pound  by  the  true  number  of  pounds  of  yam 
when  landed.  This  was  not  done  by  the  collector,  but  in  fact  the 
value  per  pound  of  the  mercerized  yam  was  multiplied  by  the  weight 
in  pounds  of  the  yam  when  in  the  gray. 

It  may  be  said  in  brief,  therefore,  that  in  the  present  transaction  a 
correct  ad  valorem  rate  of  duty  was  applied,  but,  nevertheless,  an 
excessive  amoimt  of  duty  was  exacted,  since  duty  was  taken  upon  an 
excessive  gross  valuation  of  the  merchandise.  The  valuation  was 
excessive,  as  aforesaid,  because  it  was  foimd  by  taking  an  excessive 
unit  of  weight  and  multiplying  it  by  tlte  unit  of  price  or  value.  The 
only  question,  therefore,  is  whether  the  error  was  capable  of  correction 
under  the  law. 

The  Government  contends  that  no  relief  can  be  afforded  to  the 
importers  under  the  circumstances,  inasmuch  as  in  the  entry  they 
used  the  invoice  weight  of  600  poimds  in  figuring  the  gross  dutiable 
valuation  of  the  merchandise  and  the  estimated  duties  thereon.  The 
Government  contends  that  to  permit  a  correction  of  the  weights 
after  such  an  entry  would  violate  the  provision  in  paragraph  I, 
Section  III,  act  of  1913,  reading  in  part  as  follows: 

The  duty  shall  not,  however,  be  assessed  in  any  case  upon  an  amount  less  than  the 
entered  value,  unless  by  direction  of  the  Secretary  of  the  Treasury    *    *    *. 

This  objection,  however,  finds  an  answer  in  the  fact  that  the  term 
''entered  value,''  as  used  in  the  foregoing  provision,  signifies  the  unit 
of  value  and  not  the  gross  dutiable  valuation  given  in  the  entry.  In 
this  case  the  unit  of  valuje  was  the  price  of  the  yam  per  pound  as  given 
in  the  entry  and  confirmed  by  the  appraisement  of  the  local  appraiser, 
and  accordingly  no  less  a  price  per  pound  could  be  adopted  in  finding 
the  dutiable  valuation  of  the  merchandise  for  assessment.  But  that 
provision  does  not  prevent  the  ascertainment  of  the  correct  landed 
weight  of  the  merchandise,  notwithstanding  the  statement  of  the 
invoice  and  entry,  and  the  determination  of  the  duty  by  multiply- 
ing the  correct  unit  price  per  pound  by  the  corrected  number  of  pounds 
as  so  ascertained.  That  operation,  it  is  true,  results  in  this  case  in 
lessening  the  dutiable  valuation  of  the  merchandise,  with  a  conse- 
quent lessening  of  the  amount  of  the  assessed  duty,  nevertheless  duty 
is  not  taken  in  such  case  upon  less  than  the  entered  value  of  the 
importation  within  the  purview  of  the  statute. 
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This  subject  has  been  fully  discussed  by  this  court  in  several  pre- 
vious decisions,  and  we  content  ourselves  with  citing  some  of  them, 
referring  hereby  also  to  the  authorities  cited  in  them,  as  follows: 
United  States  v.  Bush  &  Co.  (4  Ct.  Oust.  Appls.  519;  T.  D.  33938); 
s.  c.  (5  id.  127;  T.  D.  34187);  United  States  v.  Suzarte  &  Whitney 
(8  id.  99;  T.  D.  37219);  United  States  v.  KuttroflF  (9  id.  239;  T.  D. 

38204);  and  United  States  v.  Woodward-Newhouse  Co.  (11  id. ; 

T.D.  39100). 

It  may  be  observed  furthermore  that  no  injustice  is  done  to  the 
customs  in  the  present  case  by  the  adoption  of  the  foregoing  prin- 
ciple, since  the  importers  at  entry  made  such  additions  to  the  invoice 
price  of  the  merchandise  as  were  sufficient  in  fact  to  raise  it  to  the 
true  market  value  thereof  in  its  imported  condition.  That  is  to  say, 
the  value  so  entered  was  the  value  per  pound  of  the  mercerized  yam. 
It  follows  therefore  that  the  total  dutiable  valuation  should  be  found 
by  applying  that  value  per  pound  to  the  number  of  pounds  of  mer- 
cerized yam  in  the  imported  bales,  rather  than  to  the  number  of 
pounds  of  yarn  in  them  in  thagray  before  they  were  exported  to  this 
country. 

We  may  observe  also  that  it  has  been  held  repeatedly  that  the  net 
weight  of  the  goods  actually  imported  must  be  taken  as  the  basis  of 
duties,  irrespective  of  the  weights  given  in  the  invoice.  The  follow- 
ing authorities  are  cited  in  support  of  this  view:  T.  D.  14858,  G.  A. 
2541 ;  T.  D.  21525,  G.  A.  4529;  Mariott  v.  Brune  (9  How.  619) ;  United 
States  V.  Southmayd  (9  id.  637) ;  Austin  v.  Peaslee  (2  Fed.  Cas.  235) ; 
Weaver  v.  Saltonstall  (38  Fed.  493) ;  Fachri  v.  Magone  (53  id.  789) ; 
In  re  McRath,  T.  D.  25767  (G.  A.  5848) ;  United  States  v.  Nash  (27 
Fed.  Cas.  75). 

We  conclude  therefore  that  duty  should  have  been  assessed  upon 
the  basis  of  their  actual  net  landed  weights,  to  wit,  580  pounds  for  • 
bale  583,  entry  No.  128385,  and  588  pounds  for  bale  636,  warehouse 
bond  No.  45271,  and  accordingly  that  the  protest  to  that  effect 
should  have  been  sustained  by  the  board.  The  board's  decision 
overruling  the  protest  is  therefore  reversed,  and  the  case  is  remanded. 
Reversed, 


(T.  D.  39129.) 

Manufactures  of  glass, 

Bache  &  Co.  V,  United  States  (No.  2156). 

1.  Construction,  Paragraph  90,   Tariff  Act  of   1913— Glass  and  Manufac- 
tures OP. 
Paragraph  90,  tariff  act  of  1913,  levying  additional  duty  on  glass  "when  bent, 
ground,  obscured,  frosted,  sanded,  enameled,  beveled,  etched,  embossed,  en- 
graved, flashed,  stained,  colored,  painted,  ornamented,  or  decorated,"  negatives 
the  idea  that  glass  imported  in  shapes  and  sizes  suitable  for  use  must  be  classified 
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as  maniifactureB  of  glass  rather  than  as  glass,  since  manifestly  some  of  these  processes 
could  not  advantageously  be  applied  to  pieces  of  glass  unless  they  were  already 
in  the  shape  and  size  in  which  they  could  be  finally  used. 

2.  Construction,  Paragraphs  86,  88,  90,  and  95 — Glass  and  Manufactures  of. 

Glass  is  not  taken  without  the  classification  of  paragraphs  85,  88,  and  90,  tariff 
act  of  1913,  as  glass  and  placed  within  that  of  paragraph  95  as  manufactures  of  glass 
by  reason  of  being  in  a  size  and  form  available  for  immediate  use.  This  result 
would  follow  only  in  case  the  glass  forms  should  be  exclusively  appropriated  to  a 
given  use  as  manufactured  articles. 

3.  Construction,  Administrative  Practice — Legislative  Sanction. 

It  is  a  well-known  rule  of  construction  in  tariff  cases  that  a  long-established 
departmental  practice  in  the  classification  of  merchandise  for  duty  should  be 
r^arded  with  favor  by  the  courts,  and  that  **the  implied  approval  and  adoption 
thereof  by  Congress  in  the  reenactment  of  the  applicable  provisions  of  the  law  in 
essentially  similar  terms  should  have  the  effect  and  consequence  of  establishing 
the  status  of  the  article  for  tariff  purposes  and  that  this  should  prevail  imtil  changed 
by  legislative  action." . 

4.  United  States  v.  Bachb  &  Co.   (7  Or.  Cust.  Appls.  445;  T.  D.  37011)  Ex- 

plained— Glass  and  Manufactures  of. 
The  glass  exit  signs  in  United  States  v.  Bache  &  Co.  (7  Ct.  Cust.  Appls.  445; 
T.  D.  37011)  were  denied  classification  as  glass  and  held  to  be  manufactures  of  glass, 
not  because  they  were  of  proper  form  and  size  that  they  should  be  used  for  their 
destined  purpose  without  further  manipulation,  but  because  they  were  com- 
I^etely  manufactured  articles  fit  for  one  use  only. 

5.  Glasses  for  Clocks  and  Computing  Scales — Glass  and  Manufactures  of. 

Pieces  of  glass  with  beveled  edges,  made  to  order  as  to  size  and  shape  for  use 
as  glasses  for  clocks  and  computing  scales,  but  capable  of  various  other  commercial 
uses,  are  beveled  glass  under  paragraphs  85,  88,  and  90,  tariff  act  of  1913,  and  not 
manufactures  of  glass  under  paragraph  95. 

United  States  Court  of  Customs  Appeals,  May  9,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8478  (T.  D.  38910). 

[Reversed.] 

Walter  E.  Hampton  for  appellants. 

William  W,  Eoppinj  Assistant  Attorney  General  {Charles  D.  Lawrence  and  Oscar 
Igstaedter,  special  attorneys,  of  counsel),  for  the  United  States. 

(Oral  argument  April  25, 1922,  by  Mr.  Hampton  and  Kr.  Lawrence.] 

Before  Surrn,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 
This  case  relates  to  two  importations  of  glass.  One  of  these  con- 
sisted of  pieces  of  polished  plate  glass,  oval  in  shape  with  beveled 
edges,  the  cross  dimensions  being  approximately  13  by  16  inches, 
having  a  thickness  of  three-eighths  of  an  inch.  It  is  said  that  these 
were  designed  for  use  in  the  manufacture  of  computing  scales.  The 
second  class  consisted  of  circular  pieces  of  window  glass  having 
beveled  edges,  each  piece  having  a  diameter  of  2^  inches.     It  is  said 
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that  these  were  designed  for  use  as  clock  glasses.  All  of  the  glass 
was  clear  and  ungroimd,  having  no  markings  of  any  kind  upon  its 
surface. 

The  appraiser  described  the  merchandise  as  "beveled  clock  glasses 
made  from  cylinder  glass,  and  computing  scale  glasses  oval  in  shape 
and  beveled,  made  from  plate  glass."  It  was  returned  for  duty  at 
30  per  cent  ad  valorem  under  the  provision  for  manufactures  of  glass, 
contained  in  paragraph  95  of  the  tariff  act  of  1913,  and  was  assessed 
with  duty  by  the  collector  accordingly. 

The  importers  protested  against  the  assessment,  claiming  that  the 
merchandise  should  be  classified  for  duty  in  part  as  conunon  window 
glass  and  in  part  as  plate  glass  under  paragraphs  85  and  88  of  the  act, 
and  should  be  assessed  thereunder  at  various  rates  of  duty  according 
to  size,  and  in  addition  should  be  assessed  4  per  cent  ad  valorem 
under  paragraph  90  because  of  the  beveled  condition  of  the  glass. 

The  protest  was  submitted  to  the  board  upon  exhibits  and  testi- 
mony, and  was  overruled.  The  importers  have  appealed  from  that 
decision. 

It  is  unnecessary  in  this  decision  to  copy  the  paragraphs  cited  in 
the  protest.  It  is  sufficient  to  note  that  paragraph  86  imposes  duty 
upon  common  window  glass  at  specific  rates  which  are  graduated 
according  to  the'size  of  the  glass.  And,  similarly,  duty  is  imposed  by 
paragraph  88  upon  cast  polished  glass,  if  unsilvered,  at  specific  rates 
varying  with  its  size;  whfle  in  paragraph  90  it  is  provided  that  both 
descriptions  of  glass  shall  be  subject  to  a  duty  of  4  per  cent  ad  valorem 
in  addition  to  the  rates  otherwise  chargeable  upon  them,  if  "bent, 
ground,  obscured,  frosted,  sanded,  enameled,  beveled,  etched,  em- 
bossed, engraved,  flashed,  stained,  colored,  painted,  ornamented,  or 
decorated." 

On  the  other  other  hand,  paragraph  95  of  the  act  imposes  duty, 
among  other  things,  upon  "  all  glass  or  manufactures  of  glass  or  paste 
or  of  which  glass  or  paste  is  the  component  material  of  chief  value, 
not  specially  provided  for"  in  the  act. 

It  may  be  repeated  that  the  importers  claim  assessment  for  the 
merchandise  under  the  several  provisions  for  common  window  glass 
and  polished  plate  glass,  beveled,  under  paragraphs  85,  88,  and  90 
aforesaid,  while  the  Government  contends  for  its  assessment  as  manu- 
factures of  glass  under  paragraph  95  aforesaid. 

It  is  clearly  established  by  the  testimony  that  in  point  of  compo- 
nent materials  and  of  the  methods  and  processes  employed  in  its  pro- 
duction as  well  as  its  character  in  general,  the  imported  glass  would 
be  entitled  to  the  description  of  common  window  glass,  and  of  plaie 
glass,  beveled;  and  that  description  should  govern  in  this  case  unless 
negatived  by  the  fact  that  the  glass  was  made  and  imported  in  sizes 
which  are  suitable  for  immediate  use  as  clock  glasses  and  computing 
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scale  glasses.     It  appears  also  that  the  glass  was  made  in  these  sizes 
according  to  patterns  prescribed  by  the  purchaser. 

It  appears,  however,  that  the  sizes  and  forms  of  the  present  impor- 
tations, while  making  them,  respectively,  suitable  for  use  as  clock 
glasses  and  computing  scale  glasses,  do  not  have  th«  effect  commer- 
cially of  appropriating  them  exclusively  to  those  uses  nor  of  restricting 
their  use  to  those  purposes  only.  It  appears,  furthermore,  that  many 
stock  sizes  and  forms  of  glass  are  imported  which  are  capable  of  use 
without  alteration,  or  which  may  be  reduced  to  other  forms  or  sizes 
for  use.  The  following  extracts  from  the  testimony  of  the  witness, 
Sobel,  establish  and  illustrate  that  fact: 

General  Appraiser  McClelland.  My  question  mainly  is  wliat  the  instruction 
* '  cut  to  pattern  "  means.  Whether  it  is  cut  to  pattern  for  some  particular  use  that  the 
customer  has? 

Witness.  That  would  be  the  conclusion  we  should  reach,  but,  as  I  said  there,  if 
an  order  came  from  a  jobber,  a  jobbing  house,  for  glass  cut  to  pattern,  we  would  hardly 
know  what  it  would  be  used  for.  Of  course  we  would  draw  our  own  inferences,  but  if 
we  got  an  order  from  some  scale  manufacturer  specifying  polished  plate  glass  three- 
eighths  inch  thick,  edges  beveled,  we  would  know  that  was  intended  for  some  part  of 
a  scale. 

By  General  Appraiser  McClelland: 

Q.  But  in  any  case  would  it  convey  to  you  that  it  was  destined  for  some  particular 
use? — ^A.  That  would  be  true  about  any  article  of  glass  that  is  imported. 

Q.  Cut  to  pattem?-^A.  Even  if  not;  for  instance  picture  glass.  The  picture  &amer 
aays,  send  me  one  case  12  by  16, 100  of  12  by  16 — 12  inches  by  16.  That  is  going  to  be 
used  in  the  actual  size  in  which  it  is  imported  in  the  frame. 

Q.  But  those  are  standard  sizes? — ^A.  They  are,  in  a  way,  but  there  are  a  great  many 
sizes  that  are  not  standard. 

Q.  Exhibit  1,  for  instance,  is  not  a  standard  size,  is  it? — ^A.  It  is  a  standard  size  for 
certain  people;  yes,  sir. 

Q.  What  I  want  to  know  is  this:  \Miether,  when  you  get  instructions,  such  as  you 
detailed,  to  cut  the  glass  to  pattern,  whether  that  does  not  convey  to  you  that  the 
pattern  is  prepared  so  that  the  glass  may  be  cut  for  a  particular  use? — A.  That  is  true 
in  every  single  case,  of  every  order  that  you • 

Q.  Cut  to  pattern?— A.  Whether  cut  to  pattern  or  not. 

Q.  I  am  just  confining  it  to  cases  where  you  cut  to  pattern.— A.  Certainly,  to  be 
intended  for  some  use;  either  might  be  used  for  window  or  a  table  top,  or  a  transom,  or 
tray,  or  scale,  or  a  porthole,  or  a  thousanVl  and  one  things.  This  particular  sample 
here^ 

Mr.  Hampton.  Which  one? 

A.  No.  1  might  be  used  for  a  scale,  it  might  be  used  for  a  tray,  for  a  top  for  a  desk, 
and  other  innumerable  things  that  it  could  be  used  for.  Of  course,  if  it  was  shipped  to 
a  jobber,  we  could  not  tell  what  it  would  be  used  for.  We  would  simply  use  our  own 
opinion  that  it  might  be  used  for  any  one  of  the  things  mentioned. 

The  foregoing  testimony  and  an  inspection  of  the  exhibits  convince 
US  that  the  glass  fonns  now  in  question  are  capable  of  various  other 
commercial  uses  in  addition  to  those  named  by  the  appraiser.  And 
upon  these  facts  we  conclude  that  the  merchandise  when  imported 
had  retained  its  original  character  as  window  glass  and  plate  glass, 
beveled,  and  had  not  been  advanced  to  the  status  of  a  new  or  different 
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manufacture.  The  only  incident  or  characteristic  which  is  cited  as 
having  thus  advanced  the  tariff  status  of  the  glass  is  the  fact  that  it 
was  made  to  order  in  a  prescribed  shape  and  form.  But  it  must  be 
observed  that  paragraph  90  provides  for  an  additional  duty  of  4  per 
cent  ad  valorem  upon  such  glass  when  treated  by  various  processes, 
specifically  when  ground,  obscured,  frosted,  sanded,  enameled,  beveled 
etched,  embossed,  engraved,  flashed,  stained,  colored,  painted,  orna- 
mented, and  decorated.  Accordingly  it  must  be  concluded  that  the 
apphcation  of  those  processes  alone  should  not  have  the  effect  of 
converting  window  or  plate  glass  into  a  new  manufacture,  but  should 
simply  subject  it  to  the  increased  assessment  provided  by  the  para- 
graph. This  fact  negatives  the  view  that  if  such  glass  be  imported 
in  a  form  suitable  for  use,  it  should  for  that  reason  be  assessed  as  a 
manufacture  of  glass  For  manifestly  some  of  the  processes  thus 
allowed  could  not  advantageously  be  applied  to  pieces  of  glass  unless 
they  were  already  in  the  shape  and  form  in  which  they  could  be 
finally  used.  For  example,  the  edges  of  a  piece  of  glass  could  hardly 
be  beveled  advantageously  unless  the  glass  were  already  in  a  shape 
ready  for  use.  The  same  statement  would  doubtless  apply  in  some 
measure  to  the  processes  of  enameling,  embossing,  engraving,  orna- 
menting, or  decorating.  It  seems  indeed  to  be  within  common 
knowledge  that  in  many  if  not  in  most  instances  such  processes  could 
not  be  applied  with  commercial  advantage  or  economy  to  stock  sizes 
of  glass  indiscriminately,  but  would  naturally  require  that  the  pieces 
so  treated  should  be  in  a  size  and  form  fit  for  inmiediate  use.  It 
will  be  noted,  however,  that  these  processes  do  not  in  any  case  imply 
that  the  pieces  so  treated  would  thereby  necessarily  be  appropriated 
exclusively  to  a  single  or  peculiar  use,  or  made  incapable  of  any  use 
except  one. 

We  believe  therefore  that  pieces  of  plate  or  window  glass  which 
otherwise  respond  to  the  descriptions  contained  in  paragraphs  85, 
88,  and  90  are  not  advanced  to  the  status  of  manufactures  of  glass 
because  of  being  in  a  size  and  form  available  for  immediate  Tise, 
but  that  this  result  would  follow  only  in  case  the  glass  forms  should 
be  exclusively  appropriated  to  a  given  use  as  manuiactm*ed  articles. 
We  think  that  the  former  decisions  of  this  court  sustain  that  con- 
clusion. 

In  the  case  of  United  States  v.  American  Thermo-Ware  Co.  (2  Ct. 
Oust.  Appls.  9;  T.  D.  31571)  the  court  dealt  with  "oval-shaped 
glasses  suitable  for  the  manufacture  of  automobile  goggles."  These 
were  held  to  be  dutiable  as  common  window  glass,  bent,  under 
paragraphs  101  and  107  of  the  tariff  act  of  1897,  as  against  the 
collector's  classification  of  glass  lenses,  groimd  and  polished  to  a 
spherical,  cylindrical,  or  prismatic  form. 

In  United  States  v.  American  Thermo-Ware  Co.  (4  Ct.  Cost. 
Appls.  21;  T.  D.  33218)  the  merchandise  was  certain  disks  or  pieces 
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of  glass,  bent,  used  in  the  manufacture  of  auto  goggles.  The  court 
held  them  to  be  dutiable  as  window  glass,  bent,  under  paragraphs 
99  and  104  of  the  tariff  act  of  1909.     Judge  Smith  said  for  the  court: 

But  apart  from  all  that,  there  was  in  the  case  referred  to  uncontradicted  evidence 
to  the  effect  that  the  glasses  might  be  and  were  used  for  other  purposes  than  that  of 
making  goggles.  From  this  it  would  seem  that  the  merchandise  has  not  been  eo 
manipulated  or  processed  as  to  remove  it  from  the  class  of  manufactures  specially 
provided  for  as  window  glass,  bent,  much  leas  to  put  it  in  the  category  of  manufacturer 
of  glass  not  specially  provided  for. 

In  General  Electric  Co.  v.  United  States  (5  Ct.  Cust.  Appls.  528; 
T.  D.  35176)  the  merchandise  was  parabolic  mirrors,  ground  and 
silvered,  and  these  were  held  to  be  dutiable  as  cast  polished  plate 
glass,  silvered  and  bent,  under  paragraphs  103  and  104,  tariff  act  of 
1909.  It  should  be  noted  that  paragraph  103  enumerated  ''silvered 
and  looking-glass  plates,"  and  contained  a  proviso  that  none  of 
these  "when  framed,  shall  pay  a  less  rate  of  duty  than  that  imposed 
upon  similar  glass  of  like  description  not  framed  but  shall  pay  m 
addition  thereto  upon  such  frames  the  rate  of  duty  applicable  thereto 
when  iniported  separately.'*' 

In  American  Thermo- Ware  Co.  v.  United  States  (6  Ct.  Cust.  Appls.,. 
218;  T.  D.  35456)  the  importation  was  certain  oval-shaped  glasses- 
suitable  for  the  manufacture  of  automobile  goggles.  The  glass  waa 
shown  by  the  testimony  to  be  ''cut  to  form  and  shape  and  adapted 
and  designed  for  use  in  the  making  of  goggles,  which  condition,  it  is 
manifest,  quite  unfits  it  for  any  other  practical  commercial  use."" 
The  court,  furthermore,  said  of  the  articles  "they  have  been  so  far 
processed  as  to  remove  them  from  the  window-glass  classification,, 
because  they  are  now  in  a  condition,  especially  as  to  size,  shape,  and 
form,  that  has  deprived  them  of  value  for  any  use  other  than  in 
goggles,  and  has  appropriated  them  definitely  to  that  use."  The 
court  held  that  articles  of  such  a  description  were  manufactures  of 
glass. 

In  United  States  v.  Bache  &  Co.  (7  Ct.  Cust.  Appls.  445;  T.  D. 
37011)  the  merchandise  was  glass  signs  made  of  cylinder  glass,  sand- 
blasted and  colored,  with  edges  ground,  bearing  the  word  "exit"" 
stenciled  thereon  by  sand-blasting  or  etched  with  acid,  ready  for  use 
as  exit  signs  in  theaters  and  other  public  auditoriums.  It  was  held 
by  the  court  that  while  the  original  material  was  cyUnder  glass,, 
nevertheless  the  article  as  manufactured  was  "ready  for  use,  a  use 
to  which  as  window  glass  material  it  could  not  be  put,  and  in  fitting 
it  for  such  use  it  has  been  commercially  excluded  from  other  uses.'' 
The  court  said:  "  It  is  a  sign  pure  and  simple,  containing  or  conveying 
definite  and  certain  information  to  the  beholder  and  is,  we  ttdnk^ 
clearly  an  article  colored  and  sand-blasted  within  the  scope  of  para- 
graph 84." 

In  United  States  v.  Schrenk  &  Co.  (7  Ct.  Cust.  Appls.  451;  T.  D. 
37013)    the  merchandise  consisted  of  two  polished  cylinder  glass 
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sheets  glued  permanently  together  with  a  rim  of  adhesive  substance 
to  keep  dampness  from  between  them,  which  was  designed  for  use 
as  material  for  automobile  wind  shields.  It  was  held  by  the  court 
that  the  article  thus  produced  was  a  manufacture,  or  at  least  a  partial 
manufacture,  sufficient  to  remove  the  component  piece3  of  glass  from 
the  classification  of  polished  glass.  The  court  made  note  of  the  fact 
that  the  alteration  in  the  condition  of  the  glass  had  not  been  accom- 
plished by  means  of  any  of  the  processes  specified  in  pari^aph  90 
of  the  act. 

It  appears  that  provisions  substantially  similiar  to  those  now  in 
question  existed  in  the  tariflf  revision  of  1890,  and  in  all  subsequent 
ones,  including  the  tariff  act  of  1913.  And  it  appears  furthermore 
almost  without  contradiction  that  it  was  the  practice  under  the 
various  acts  to  classify  and  assess  such  merchandise  as  this  under 
the  enumeration  of  window  glass  or  plate  glass,  and  not  as  manu- 
factured articles  composed  of  glass.  That  practice  was  never 
either  expressly  or  impliedly  altered  by  legislative  enactment,  but 
was  changed  recently  by  departmental  orders.  These  orders  were 
predicated  upon  the  department's  interpretation  of  the  decisions 
of  this  court  above  cited,  which  were  imderstood  to  justify  the 
present  assessment.  The  instructions  were  published  as  T.  D.  37316 
and  T.  D.  39039.  The  last  named,  dated  March  16,  1922,  contained 
the  following  language : 

Sir:  The  department  is  in  receipt  of  your  letter  of  the  17th  ultimo,  inclosDg  a 
communication  from  the  appraiser  at  your  port  in  regard  to  a  proposed  change  of 
practice  in  the  classification  of  cylinder,  crown,  or  window  ^lass  and  plate  glass  cut  to 
size  or  otherwise  prepared  or  fitted  for  immediate  use  in  its  condition  as  imported. 

It  appears  to  have  been  the  practice  to  classify  cylinder,  crown,  or  window  glasB 
and  plate  glass  cut  in  size  such  as  7  by  9  inches,  14  by  16  inches,  and  the  like,  and 
glass  cut  or  pressed  in  circular,  oval,  or  other  forms  and  of  definite  sizes  intended 
to  be  used  as  imported  without  further  manipulation  under  the  provisions  of  para- 
gra^^s  85  to  90  of  the  tariff  act  of  October  3, 1918,  as  material  and  not  articles. 

In  view,  howe\'er,  of  the  decision  of  the  United  States  Court  of  Customs  Appeals 
(T.  D.  37011  \  in  which  the  court  distinguished  between  material  and  articles,  and  in 
view  of  subsequent  decisions  of  the  Board  of  United  States  General  Appraisers  (Ab- 
stracts 44737  and  44738),  the  department  concurs  in  the  proposed  change  of  clasaifica- 
tion. 

It  may  be  noted  that  the  decision  of  this  court,  cited  above  as 
T.  D.  37011,  is  the  case  of  United  States  v.  Bache  &  Co.  (7  Ct.  Cust. 
Appls.  445),  concerning  glass  exit  signs,  already  referred  to  above. 
The  abstract  decisions  of  the  board  cited  by  the  department  relate 
to  merchandise  substantially  similar  upon  principle  to  that  now  in 
question,  the  board  also  referring  especially  to  the  Bache  &  Co.  case 
as  authority. 

We  think  that  the  interpretation  placed  by  the  board  and  the 
department  upon  the  decision  in  question  is  a  mistaken  one.  The 
glass  exit  signs  were  distinctively  new  articles,  having  a  new  name, 
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a  peculiar  and  exclusive  use,  and  were  utterly  unfitted  for  any  other 
use  whatever.  They  certainly  diflFer  in  principle  from  7  by  9  and 
14  by  16  window  glass. 

Furthermore,  it  is  a  well-known  rule  of  construction  in  tariflF  cases 
that  a  long-established  departmental  practice  in  the  classification  of 
merchandise  for  duty  should  be  regarded  with  favor  by  the  courts, 
and  that  "the  implied  approval  and  adoption  thereof  by  Congress 
in  the  reenactment  of  the  applicable  provisions  of  the  law  in  essen- 
tially similar  terms  should  have  the  effect  and  consequence  of  estab- 
lishing the  status  of  the  article  for  tariff  purposes,  and  that  this 
should  prevail  until  changed  by  legislative  action.'' — ^Osceola  Mill  & 
Elevator  Co.  v.  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38938). 

This  rule  has  an  important  bearing  in  the  instant  case,  since 
undoubtedly  the  practice  prevailed  under  repeated  tariff  revisions  of 
classifying  and  assessing  such  merchandise  as  this  as  common  win- 
dow glass  and  polished  plate  glass,  beveled,  under  the  paragraphs 
cited  in  the  protest  and  their  predecessors.  This,  fact  abundantly 
appears  from  the  testimony  atid  also  from  the  published  decisions, 
and  indeed  is  recognized  by  the  department's  letter  of  instructions 
above  in  part  copied.  We  feel  safe  in  saying  that  so  sweeping  a 
change  of  procedure  as  that  proposed  by  the  department,  whereby 
standard  sizes  of  window  glass  would  be  withdrawn  from  classifica- 
tion as  such  and  instead  thereof  assessed  with  a  higher  rate  of  duty 
as  manufactures  of  glass,  should  not  take  place  without  legislative 
action. 

We  therefore  hold,  under  the  principles  above  indicated  and  in 
accordance  with  the  long-established  practice  above  spoken  of,  that 
the  present  importations  are  not  dutiable  as  manufactures  of  glass 
imder  paragraph  95,  but  as  beveled  window  and  plate  glass,  respec- 
tively, as  claimed  by  the  importers  in  the  protest. 

The  decision  of  the  board  overruling  the  protest  is  accordingly 
reversed  and  the  case  remanded.     Reversed. 


(T.  D.  39130.) 


Coordination  of  rail,  water,  and  motor  traffic  in  connection  with  the 
movement  of  Government  supplies. 

Treasury  Department,  May  20,  1922, 
To  Collectors  and  Other  Customs  Officers: 

Bulletin  No.  7,  Supplement  No.  9,  of  the  Chief  Coordinator,  dated 
May  15,  1922,  is  published  below  for  the  information  and  guidance 
of  customs  officers. 

(108800.)  Edward  Clifford,  Assistant  Secretary, 
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Office  of  Chief  Coordinator, 

Washington,  May  15, 19tt. 

BULLETIN  NO.  7 — BUFPLEMENT  NO.  9. 

To  Heads  of  Government  Departments  and  Establishments: 

1.  In  order  that  proper  coordiiiation  may  be  effected  between  rail,  water,  and  motor 
traffic  in  connection  with  the  movement  of  Government  material  and  supplies,  the 
area  coordinators  designated  in  Bulletin  No.  2,  Office  of  Chief  Coordinator,  corrected 
to  May  10,  1922,  have  been  directed  to  obtain  from  the  various  Government  activities 
located  within  their  areas  certain  information  in  regard  to  motor  transportation  and 
li^htsra^e,  and  to  coordinate  these  activities  as  far  as  practicable  in  order  that  the 
Government  may  be  enabled  to  utilize  to  the  greatest  possible  extent  its  own  motor 
vehicles  and  lighters  in  handling  Government  materials  between  rail  and  steamship 
terminals  and  Federal  depots,  yards,  and  stations.  At  points  where  no  Government- 
owned  motor  vehicles  are  available  and  where  there  are  several  Government  activities , 
it  is  desired,  wherever  practicable,  that  but  one  contract  be  made  to  cover  the  handling 
of  all  Government  stores  between  terminals  and  depots  in  that  vicinity. 

2.  It  is  desired  that  this  bulletin  be  published  by  each  department  to  all  its  field 
activities  in  order  that  they  may  lully  cooperate  with  thearea  coordinators  in  e£Fecting 
a  plan  to  utilize  Government-owned  motor  vehicles  and  lighters  to  the  greatest  practi- 
cable extent. 

(108800.)  H.  C.  Smither,  Chief  Coordinator. 


(T.  D.  39131.) 


Foreign  currencies — RcUes  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  27,  1921. 

Treasury  Department,  May  22,  1922. 

To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  May  12  to  May  18,  1922,  both 
inclusive,  is  published  for  the  information  of  collectors  of  customs 
and  others  concerned. 

(103512.)  Edward  Clifford,  Assistant  Secretary. 


Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act  of  May 
27,  19tl. 

PBRIOD  UkY  12  TO  18,  1922,   INCLUSIVE. 


Country. 

Name  of  currency. 

May  12. 

May  13. 

May  15. 

May  16. 

May  17. 

May  la. 

Europe: 
Austria 

Krone 

to.  000117 
.0831 
.0068 
.010353 
.2190 

4.4446 
.020838 
.09U 

10.000115 
.0831 
.006783 
.010317 
.2131 

4.4473 
.020025 
.0013 

laooon 

.0632 
.006817 
.010233 
.2131 
4.4^ 
.020063 
.0014 

10.000104 
.0832 
.0(>6783 
.019144 
.2183 
4.4497 
.020688 
.0914 

».  000104 
.0630 
.006767 
.019160 
.2132 

4.4486 
.020888 
.0011 

IO.00OIC4 

RAlgium 

Franc 

.0881 

Lev 

.019188 

Donmark. 

..do 

.21S2 

Enfaud 

Pound  sterling 

Markka.. ..VIT 

i.4510 

Fln'aiMl  .  . 

.(noMt 

France 

Franc 

.0913 
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Values  of  foreign  currencies,  etc. — Conjblnued. 
PERIOD  MAY  12  TO  18,  1922,  INCLUSIVE — Continued. 


[T.  D.  39132 


Country. 

Name  of  currenay. 

May  12. 

SO.  003453 
.0421 
.3865 
.001279 
.0526 
.1862 
.000249 
.0793 
.007022 
.0146 
.1555 
.2562 
.1929 
.003642 

.8183 
.8183 
.7811 
.8233 
.5707 
.5655 
.5817 

.5725 
.2866     . 
.4726 
.5092 

.986764 
.9985 
.4919 
.984688 

.8216 
.1377 
.7977 

May  13. 

May  15. 

May  16. 

May  17. 

May  18. 

Europe- Contd. 
^wmany. ...... 

Rdchsmark. 

Drachma 

SO  003467 
.0417 
.3866 
.001289 
.0526 
.1867 
.000251 
.0781 
.007042 
.014683 
.1556 
.2565 
.1927 
.003672 

.8225 
.8225 
.7880 
.8283 
.5757 
.5698 
.5892 

.5758 
.2903 
.4733 
.50(2 

.988778 
.9985 
.491975 
.9675 

.8231 
.1380 
.8006 

Sa 003480 
.0417 
.3867 
.001290 
.OUTS 
.1864 
.000248 
.0785 
.007019 
.014643 
.1565 
.2565 
.1918 
.003669 

.8342 
.8342 
.7929 
.8392 
.5834 
.5780 
.5067 

.6883 
.2916 
.4733 
.5100 

989688 
!998S 

.491875 
.9875 

.8338 
.1379 
.7989 

sa  00352 
.0418 
.3875 
.001296 
.0528 
.1865 
.000246 
.0788 
.0070 
.0H743 
.1565 
.2563 
.1912 
.003686 

.8400 
.»100 
.8014 
.8458 
.5854 
.5820 
.6008 

.5875 
.2890 
.4736 
.5100 

.989368 
.998876 
.491825 
.987266 

.8388 
.13n 
.8032 

sa  003441 
.0417 
.3884 
.001202 
.0524 
.1867 
.000246 
.0778 
.006997 
.014743 
.1568 
.2560 
.1916 
.003669 

.8458 
.8458 
.8039 
.8517 
.5866 
.5838 
.6038 

.5904 
.2903 
.4736 
.5083 

.990208 
.996938 
.49045 
.988125 

.8382 
.1377 
.8013 

S0.003S89 

Greece... 

.0418 

Holland  . 

Guilder 

.3877 

Hufwary. . . . 

Krone 

.001287 

iu^7::.::::::: 

Lira 

.0518 

Norway 

Krone 

.1857 

Poland. 

Mark. 

.000247 

Portugal 

Eseudo. 

Romania 

Leu.      . 

.006997 

Serbia 

Dinar 

.014730 

Spain. 

Peseta 

.1574 

Sweden 

Krona 

.2563 

Switzerland 

Franc 

.1918 

Yugoslavia 

Krone 

.003679 

Asia.- 
China 

Chefootael 

.8588 

Do 

Hankow  tael 

Shanghai  tael 

TicnUtfntael 

Hongkong  dollar.... 

Mexican  dollar 

Tientsin  or  Peiyang 

doUar. 
Yuan  dollar 

.8588 

Do 

.8196 

Do 

.8638 

Do 

.5927 

Do 

.5905 

Do 

Do 

.6088 
.5068 

India 

Runee 

.2907 

Japan 

YelE?.... .::..:::::: 

.4783 

Singapore  (8.  S.}.. 
Korth  America:      • 
Canada. 

Dollar 

.6100 

do. 

.990067 

Cuba 

Peso 

.99635 

Mexico 

do 

.488906 

Newfoundland.... 

DoUar 

.988616 

Bouth  America: 
Argentina 

Peso  (gold) 

.8294 

BrazO 

Mureis^ ......::::: 

.1380 

Uruguay 

Peeo 

.8000 

(T.  D.  39132.) 

Certificate  of  exportation. 

Amendment  of  article  334  of  the  Customs  R^;ulation8  of  1915. 

Treasury  Department,  May  25,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

Article  334  of  the  Customs  Regulations  of  1915  is  hereby  amended 
to  read  as  follows : 

The  collector  may  waive  the  production  of  a  certificate  of  exportation  or  cancel 
the  bond  given  therefor  when  the  report,  of  the  appraiser  shows  affirmatively  that  the 
g^xkls  are  of  domestic  orig:in  provided  the  collector  is  satisfied  that  no  drawback  waa 
paid  upon  exportation  of  the  merchandise. 

The  bond  for  the  production  of  the  certificate  of  exportation  shall  be  on  Customs 
Form  7551. 

The  production  of  certificates  of  exportation  on  bags  will  not  be  waived. 

(105566.)  W.  G.  Platt,  Acting  Assistant  Secretary. 
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(T.  D.  39133.) 

Aeronautical  material  or  equipment  for  China, 

Collectors  instructed  not  to  allow  shipments  of  aeronautical  material  or  equipment  to 
China  without  permits  from  Department  of  State. 

Treasury  Department,  May  24,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

Referring  to  T.  D.  39058  of  April  8,  1922,  and  in  accordance  with 
the  advice  of  the  Secretary  of  State,  the  department  instructs  col- 
lectors of  customs  not  to  allow  any  shipments  of  aeronautical  material 
or  equipment  to  leave  ports  of  the  United  States  for  China  except 
upon  permits  duly  issued  by  the  Department  of  State. 

(47507.)  W.  G.  Platt,  Acting  Assistant  Secretary. 


(T.  D.  39134— O.  A.  8537.) 
Shortage, 

1.  Two  packages  were  reported  by  one  inspector  "not  found"  and  by  another 
"not  landed."  They  were  paid  for  the  steamship  company  as  lost.  The  claim  of 
shortage  in  the  absence  of  contradictory  or  explanatory  evidence  is  sustained. 

2.  Although  not  prescribed  by  special  statute,  as  in  case  of  slkortage  reported 
by  appraisers,  the  reports  of  discharging  inspectors  are  lawfully  entitled  to  just  as 
much  weight  and  credence  as  the  reports  of  appraisers  and,  without  contradiction , 
prevail. 

3.  Amended  Treasury  Regulation  (art.  608),  requiring  certain  notice  and  affida- 
vits, does  not  control  this  case,  but  Treasury  Regulation  (art.  607)  is  applicable. 

United  States  General  Appraisers,  New  York,  May  22,  1922. 

In  the  matter  of  protest  944414  of  Geo.  Borgfeldt  &  Co.  against  the  as.'»essment  of  duty  by  the  ccllectcr  o 
customs  at  the  port  of  New  York. 
[Reversed.] 

Thomas  J.  Doherty  for  the  importer. 

William  W.  Iloppin,  Assistant  Attorney  General  (Pclham  St.  George  Bissell,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Waitb,  Bay,  and  Adamson,  General  Appraieers). 

Adamson,  General  Appraiser:  In  this  case  the  importers  protest 
the  duty  assessed  and  paid  on  two  cases  of  merchandise,  Nos.  3334 
and  3335. 

The  papers  show  without  contradiction  that  the  two  cases  in  ques- 
tion were  not  landed.  In  fact,  there  are  two  reports  by  the  dis- 
charging inspector,  one  stating  that  they  were  not  found,  and  the 
other  that  they  were  short  shipped. 

Mr.  Doherty,  the  attorney  for  the  importer,  testified  that  he  ex- 
amined the  books  of  the  importer  which  showed  that  the  steamship 
company  paid  the  importer  for  the  two  lost  cases.  He  insists  that 
the  discharging  inspector's  reports  of  not  found  and  not  landed 
establish  the  shortage. 

The  Government's  position  is  that  the  collector  did  right  to  assess 
the  duty  because  the  affidavits  required  by  the  amended  regulation 
of  the  Secretary  of  the  Treasury  (art.  608)  were  not  complied  with. 
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The  board  does  not  think  that  the  case  is  governed  by  article  608  as 
amended.     We  believe  that  article  607  applies  to  this  case,  as  follows : 

No  allowance  will  be  made  in  the  asseasment  of  duties  for  lost  or  missing  packages 
appearing  on  the  entry,  unless  shown  by  the  report  of  the  discharging  officer  not  to 
have  been  landed,    *    *    *. 

The  board  believes  that  the  report  of  the  discharging  inspector, 
uncontradicted  and  in  this  case  supported  by  the  proof  of  payment 
by  the  steamship  company  for  loss  of  the  merchandise,  establishes 
the  shortage  beyond  all  question.  Great  sanctity  is  claimed  for  any 
sort  of  a  report  made  at  any  time  and  place  by  an  appraiser  suggest- 
ing shortage,  because  there  is  a  special  statute,  often  misconstrued 
and  misapplied,  to  wit,  section  2921  of  the  Revised  Statutes. 
Although  not  concentrated  in  one  statute,  it  is  equally  as  well  settled 
in  law  by  ample  authority  that  an  uncontradicted  report  from  a  dis- 
charging inspector  that  merchandise  is  not  landed  is  equally  potent 
to  prove  the  shortage.  The  official  report  of  one  sworn  administra- 
tive officer  as  to  the  facts  stated  therein  is  just  as  good  in  law  as  the 
report  of  another  similar  administrative  officer  regardless  of  the 
different  statutes  by  which  empowered  to  make  the  reports. 

The  protest  is  sustained  and  the  collector  is  directed  to  reliquidate 
the  entry  refunding  the  duty  collected  on  the  two  cases  iix  question. 


(T.  D.  39135.— G.  A.  8538.) 

Spirit  levels  chiefly  used  in  transits — Mountings  for  surveying  instru- 
ments — Blownr-gldss  articles. 

Spirit  levels,  each  consisting  of  a  small  glass  tube  sealed  at  each  end,  containing 
a  clear  liquid  resembling  water,  having  a  scale  ground  into  the  surface  of  one  side, 
the  chief  use  of  which  is  as  levels  in  surveying  instruments  termed  transits,  but 
which  are  also  occasionally  used  in  carpenters'  levels  and  nautical  instruments, 
are  dutiable  under  paragraph  84  of  the  tariff  act  of  1913,  under  the  provision  for  ''all 
articles  of  every  description,  including  bottles  and  bottle  glassware,  composed 
wholly  or  in  chief  value  of  glass  blown  either  in  a  mold  or  otherwise;  *  *  ♦  not 
specially  provided  for,''  rather  than  under  the  provision  in  paragraph  94  of  the  same 
act  for  "Surveying  instruments,  ♦  ♦  *  and  frames  and  mountings  for  the 
same."  United  States  v.  Sheldon  (9  Ct.  Cust.  Appls.  153;  T.  D.  37994);  United 
States  V.  International  Forwarding  Co.  (Id.  156;  T.  D.  37995);  United  States  v. 
American  Express  Co.  (7  Id.  169;  T.  D.  36490);  Henry  Bischoff  &  Co.'s  case,  G.  A. 
7342  (T.  D.  32344;  22  Treas.  Dec.  465);  A.  W.  Chesterton  Co.'s  case,  G.  A.  7399 
(T.  D.  32882;  23  Treas.  Dec.  287)  cited. 

United  States  General  Appraisers,  New  York,  May  24,  1922. 

In  the  nmttor  of  protests  940758,  etc.,  of  A.  Lletz  Co.  against  the  assessment  of  duty  by  the  collector  of 
customs  at  the  port  of  San  Francisco. 
[Affirmed.] 

Frank  L.  Latvrence  {Martin  T.  Baldwin  of  counsel)  for  the  imi)orter. 
William  W.  Eop'pin,  Assistant  Attorney  General  {Charles  D.  Laiorence  and  Bernard 
Hahn,  special  attorneys),  for  the  United  States. 
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Before  Board  1  (McCleujind,  Suluvan,  and  Brown,  General  AppiaiseFs;  Brown, 

G.  A.,  dissenting). 

Sullivan,  General  Appraiser:  The  ofRcial  sample  of  the  merchan- 
dise in  question  consists  of  a  small  blown-glass  tube,  sealed  at  each 
end,  containing  a  clear  liquid  resembling  water.  Cut  or  ground  into 
one  side  of  the  article  and  rendered  more  clear  and  distinct  by  the 
application  of  black  paint  or  varnish,  is  a  small  scale.  The  testi- 
mony is  that  one  or  more  of  these  articles  are  moimted  on  transits 
(surveying  instruments)  and  they  are  used  thereon  as  levels.  This 
is  shown  to  be  the  chief  use  of  the  article,  although  there  is  also  a 
use  for  these  levels,  in  the  smaller  sizes,  in  carpenters'  levels.  The 
articles  in  question,  however,  were  all  imported,  both  large  and  small 
sizes,  to  be  mounted  or  attached  to  transits. 

This  merchandise  was  assessed  with  duty  at  45  per  cent  ad  valorem 
under  that  portion  of  paragraph  84  of  the  tariff  act  of  1913  which 
provides  for  "aU  articles  of  every  description,  including  bottles  and 
bottle  glassware,  composed  wholly  or  in  chief  value  of  glass  blown 
either  in  a  mold  or  otherwise;    *    *    *    not  specially  provided  for.'* 

The  protests  claim  it  dutiable  at  25  per  cent  ad  valorem  under 
paragraph  94,  which  provides  for  (among  other  things)  ''Surveying 
instruments    *    *    *    and  frames  and  moimtings  for  the  same." 

There  is  also  a  claim  in  the  protests  that  the  merchandise  is  dutiable 
at  30  per  cent  ad  valorem  under  paragraph  95  as  manufactures  of 
glass  not  specially  provided  for. 

These  claims  of  the  protestant  cover  all  the  merchandise  on  the 
invoices  in  both  protests.  It  was  testified  that  the  sample  was 
representative  of  all  the  levels  in  question,  excepting  that  "They 
vary  in  length  and  in  sensibility,"  and  that  they  were  aU  bought  to 
be  used  for  the  same  purpose,  viz,  as  levels  on  transits.  Their  use, 
in  the  words  of  the  witness  for  the  protestant,  is  as  follows: 

Each  surveying  instrument,  or  transit  as  they  call  it,  is  provided  with  a  telescope 
level  and  two  plate  levels.  These  are  mounted  into  brass  tubes,  screwed  or  made 
fast  with  plaster  of  Paris,  and  screwed  to  the  telescope  and  base  plate  of  the  instrument 
by  screws.  They  are  used  for  the  purpose  of  adjusting  the  instrument  and  with 
whatever  purpose  they  contemplate  using  them  for. 

The  witness  testified  that  the  first  three  sizes  on  the  invoice  in 
protest  940758,  also  the  first  three  sizes  on  the  invoice  in  protest 
940759,  are  adapted  for  use  as  carpenters'  levels;  but  that  all  the  sizes 
specified  on  the  invoices  are  used  in  transits,  and  that  their  use  as 
carpenters'  levels  is  very  small. 

Q.  Are  you  quite  certain  that  the  small  ones  are  used  much  more  in  number  in 
making  transits  than  making  carpenters'  levels? — A.  We  use  more  smaller  ones  than 
the  large  one.    A  transit  has  two  small  ones  and  one  large  one. 

Q.  I  am  speaking  of  the  use  of  the  small  ones  as  a  whole.  Would  the  chief  use  be 
for  making  transits  or  carpenters'  levels? — A.  For  transits. 
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It  is  evident  that  the  chief  use  of  these  levels  is  in  transits. 

An  inspection  ©f  the  sample  and  the  evidence  convinces  us  that 
the  merchandise  is  a  completed  article  in  itself,  and  that  it  is  a  blown 
glass  article.  It  will  be  observed  that  the  wording  of  the  provision 
in  paragraph  84,  under  which  the  collector  classified  it,  is  ''  all  articles 
of  every  description,  *  *  *  composed  wholly  or  in  chief  value 
of  glass  blown  either  in  a  mold  or  otherwise;  *  *  *  not  specially 
provided  for."  The  presumption  arising  from  the  collector's  classifi- 
cation that  it  is  an  article  wholly  or  in  chief  value  of  blown  glass, 
has  not  been  contradicted  by  the  protestant.  Such  presumption 
has  therefore  become  a  fact.  Is  this  classification  more  appli- 
cable to  this  merchandise,  or  should  it  be  classified  under  the  pro- 
vision in  paragraph  94  providing  for  mountings  for  surveying  instru- 
ments ? 

What  is  the  meaning  of  the  word  ''mounting?"  It  is  testified  by 
the  protestant  that  these'  levels  are  ^^  mounted  into  brass  tubes, 
screwed  or  made  fast  with  plaster  of  Paris,  and  screwed  to  the  tele- 
scope and  base  plate  of  the  instrument  by  screws."  It  is  further 
shown  by  the  testimony  that  these  articles  have  other  uses.  Whether 
such  uses  are  minor  uses  or  not  is  immaterial.     The  witness  testified: 

They  use  them  in  carpenters'  levels,  surveying  instnunents,  and  various  nautical 
instruments.  *  *  *  A  carpenter's  level — ^they  usually  mount  it  right  into  the 
wood.    They  have  a  certain  place  gouged  out,  and  they  insert  the  level  in  that. 

It  will,  be  noticed  by  the  testimony  of  this  witness,  the  only  one 
testifying,  that  he  uses  the  words  ''mounted"  and  "mount"  in  de- 
scribing the  placing  of  this  instrument  in  the  transit  or  carpenter's  level. 
We  could  very  well  strike  out  the  word  "mount"  and  use  thp  word 
"place;"  the  sense  of  the  witness's  testimony  would  not  be  changed 
In  our  opinion  the  placing  of  this  level  in  the  transit  or  in  the  wooden 
part  of  a  carpenter's  level  is  not  mounting.  The  "mounting"  is 
the  transit  itself  or  the  wood  of  the  carpenter's  level,  not  the  com- 
pleted glass  level  before  us.  It  would  seem  this  conclusion  is  irresist- 
ible. This  level  is  held  in  place  by  mountings.  It,  of  itself,  is  not 
a  mounting,  and  can  not  be.     It  may  be  equipment  but  not  mounting. 

The  cases  cited  by  counsel  for  the  protestant  are  not  applicable. 

In  United  States  v.  Sheldon  (9  Ct.  Cust.  Appls.  153;  T.  D.  37994), 
the  merchandise  involved  consisted  of  mother-of-pearl  staves  and 
name  rings  for  mountings  or  embellishment  of  opera  glasses.  This 
article  is  not  of  that  class.  It  has  other  uses  than  in  connection  with 
a  transit. 

"Moimting"  as  defined  by  Webster's  New  International  Dictionary 
is  "  That  which  serves  as  a  mount  or  by  which  anything  is  prepared  or 
equipped  for  use,  or  set  off  to  advantage;  equipment;  embellishment; 
setting;  as  the  mounting,  or  nonoptical  parts  (pier  axes,  circles, 
tubes,  etc.)  of  a  telescope,  sword,  diamond,  gun,  or  picture. " 
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In  the  New  Standard  Dictionary  it  is  defined  as  "That  by  means  of 
which  anything  is  prepared  for  use,  preservation,  examination, 
exhibition,  or  ornament;  equipment;  embellishment." 

The  definition  in  the  Oxford  Dictionary  is  "Something  that  serves 
as  a  mount,  support,  or  setting  to  anything. " 

These  definitions  are  not  applicable  to  the  merchandise  under 
consideration. 

In  United  States  v.  International  Forwarding  Co.  (9  id.  156;  T.  D. 
37995)  the  merchandise  involved  consisted  of  certain  polariscopes 
and  polariscope  tubes.  The  polariscope  tubes  were  glass  tubes  in 
varying  lengths,  for  holding  liquids  to  be  examined  in  polariscopes  in 
polarized  light.  They  were  indispensable  to  the  use  of  the  polari- 
scope. It  was  held  by  the  court  that  the  tube  was  a  mounting  for  an 
optical  instnmient. 

In  United  States  v.  American  Express  Co.  (7  Ct.  Cust.  Appls.  169; 
T.  D.  36490)  the  merchandise  imder  consideration  consisted  of  parts 
of  a  class  of  moving-picture  machines  known  by  the  designation  of 
"  pathescopes, "  and  the  question  was  whether  they  were  dutiable  as 
frames  and  mountings  for  optical  instnmients  xmder  paragraph  93, 
or  as  frames  and  mountings  for  photographic  and  projection  lenses 
under  paragraph  94.  The  court  held  them  dutiable  imder  the  latter 
paragraph,  and  then  gave  a  restricted  meaning  to  "frames  and 
mountings"  which  in  our  judgment  is  applicable  to  the  case  at  bar. 
The  court  said: 

If  that  restricted  meaning,  however,  is  given  to  the  terms  "frames"  and  "mount- 
ings "  when  applied  to  projection  lenses,  the  same  restricted  meaning  must  be  given 
to  them-  when  applied  to  the  surveying  instruments  and  telescopes  provided  for  in 
the  same  paragraph,  and  that  we  do  not  think  can  be  done,  inasmuch  as  surveying 
instruments  and  telescopes  are  certainly  something  more  than  mere  lenaee.  *  *  * 
If  frames  and  mountings  for  surveying  instruments  and  telescopes  mean  the  support- 
ing structure  and  certain  adjuncts  of  those  inatruments  required  for  their  use,  then 
they  must  mean  the  supporting  structure  and  certain  adjuncts  of  a  projection  lens 
required  for  its  use. 

It  would  seem  that  the  frames  and  mountings  as  thus  construed  by 
the  court  refer  practically  to  the  supporting  structures  and  the  ad- 
juncts thereof.  The  merchandise  at  bar  does  not  fall  in  that  class. 
It  is  not  a  supporting  structure,  nor  an  adjunct  thereof.  It  is  placed 
in  the  structure,  and  supported  by  the  metal  of  the  transit  or  the 
wood  of  the  carpenter's  level,  it  being  set  into  and  becoming  a  part 
thereof. 

What  we  consider  ''mountings''  are  the  metal  parts  of  the  transit 
holding  these  levels,  and  the  wooden  part  of  the  carpenter's  levels; 
not  the  levels  now  under  consideration. 

In  Henry  BischofF  &  Co.'s  case,  G.  A.  7342  (T.  D.  32344;  22  Treas. 
Dec.  465),  the  board  held  that  Geissler  tubes  manufactured  from 
blown  glass  manipulated  by  hand  into  the  required  form,  were  duti- 
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able  as  ''  all  articles  of  every  description  *  *  *  composed  wholly 
or  in  chief  value  of  glass  blown  either  in  a  mold  or  otherwise/'  under 
paragraph  98,  tariflf  act  of  1909. 

The  wording  of  the  paragraph  referred  to  in  the  Geissler  tube  case 
is- practically  that  of  the  paragraph  imder  which  the  merchandise  in 
question  in  the  case  at  bar  was  assessed. 

In  A.  W.  Chesterton  Co.'s  case,  G.  A.  7399  (T.  D.  32882;  23  Treas. 
Dec.  287),  there  were  before  the  board  gauge  glasses  produced  by  a 
process  of  blowing  and  drawing,  and  it  was  held  that  such  glasses 
fell  within  the  description  of  ' '  all  articles  of  every  description  *  *  * 
composed  wholly  or  iif  chief  value  of  glass,  blown  either  in  a  mold 
or  otherwise,''  imder  paragraph  98  of  the  tariff  act  of  1909. 

It  would  seem,  in  the  classification  of  this  merchandise,  we  need 
not  go  beyond  paragraph  84  itself,  for  in  clear  and  unequivocal  terms 
it  describes  this  merchandise  when  it  states  "all  articles  of  every 
description,  including  bottles  and  bottle  glassware,  composed  wholly 
or  in  chief  value  of  glass  blown  either  in  a  mold  or  otherwise. "  That 
is  a  specific  statement — a  specific  description — that  fits  the  merchan- 
dise under  consideration.  This  merchandise  is  unquestionably  a 
blown-glass  article  complete  and  entire  in  itself.  It  is  not  the  frame 
or  mounting  of  a  surveying  instrument.  It  has  no  connection  there-^ 
with.  It  is  used  entirely  to  ascertain  whether  a  line  or  building  is 
level.  It  has  no  optical  use  whatever.  An  instrument  accomplishing: 
the  purpose  of  this  instrument  can  not  be  the  frame  or  mounting  of  & 
surveying  instrument  or  transit. 

We  beheve  the  collector's  classification  correct,  and  overrule  the 
protests. 

DISSENTING   OPINION. 

Brown,  General  Appraiser:  I  am  constrained  to  dissent  because  I 
believe  the  term  ''mountings"  as  defined  by  the  Court  of  Appeals  in 
United  States  v.  International  Forwarding  Co.  (9  Ct.  Cust.  Appls.  156;. 
T.  D.  37995)  is  broad  enough  to  include  the  article  in  question.  Nor 
do  I  think  the  issue  in  Bischoff's  case,  G.  A.  7342  (22  Treas.  Dec.  465)/ 
between  two  paragraphs  general  in  their  terms  makes  against  this 
view;  nor  the  different  issue  in  Chesterton's  case,  G.  A.  7399  (23  Treas. 
Dec.  287). 

(T.  D.  39136— O.  A.  8539.) 

Odd-plated  metal  vanity  boxes  chiefly  carried  hy  ladies  in  their  hand 

hags. 

Small,  round,  gold-plated  covered  metal  boxes,  the  inside  of  the  lid  containing 
a  small  mirror  and  inlaid  with  mother-of-pearl  on  the  outside,  having  a  very  orna- 
mental and  attractive  appearance,  used  by  ladies  as  vanity  boxes  to  contain  a  small 
powder  puff  and  powder  or  rouge,  and  chiefly  carried  by  them  in  their  hand  bags,. 
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are  dutiable  under  the  provision  in  paragraph  356,  act  of  1913,  for  "articles  valued 
above  20  cents  per  dozen  pieces  designed  to  be  worn  on  apparel  or  carried  on  or  about 
or  attached  to  the  person,  such  as  and  including  *  *  *  powder  cases,  ♦  ♦  ♦ 
vanity  cases,  and  like  articles  ♦  *  ♦  composed  of  metal,  whether  or  not 
enameled,  washed,  covered,  or  plated,"  rather  than  under  paragraph  167  of  the 
same  act  as  '*  Articles  or  wares  not  specially  provided  for  in  this  section,  if  composed 
.  wholly  or  in  part  of  *  *  *  gold  *  ♦  *  ^  and  articles  or  wares  plated  with 
gold    *    *    *." 

United  States  General  Appraisers,  New  York,  May  26,  1922. 

In  the  matter  of  protests  942121,  etc.,  of  E.  A.  Anderson  et  al.  against  the  assessment  of  duty  by  the  ooUector 
of  customs  at  the  port  of  New  York. 
[AflSrmed.] 

Strauss  <fc  Hedges  (Jacob  L.  Klingavnan  of  counsel)  for  the  importer. 
William  W,  Hoppin,  Assistant  Attorney  General  {Charles  D.  Lawrence  and  Harry 
M.  Farrelly  special  Attorneys)  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

StJLLiVAN,  General  Appraiser:  The  merchandise  in  question  in 
protest  942121  is  invoiced  as  ''enamelled  powder  boxes."  The  pro- 
test is  limited  to  this  item.  It  was  agreed  that  this  merchandise  is 
substantially  like  that  covered  by  protest  942430,  and  that  the  two 
protests  may  be  consoUdated. 

The  collector  classijQed  this  merchandise  as  ''  articles  valued  above 
20  cents  per  dozen  pieces  designed  to  be  worn  on  apparel  or  carried 
on  or  about  or  attached  to  the  person,  such  as  and  including  buddes, 

*  *    *     powder  cases,    *    *    *    vanity  cases,   and  like  articles 

*  *  *  composed  of  metal,  whether  or  not  enameled,  washed, 
covered,  or  plated"  and  levied  duty  thereon  as  such  under  paragraph 
356,  act  of  1913,  at  60  per  cent  ad  valorem. 

The  importers  contend  that  this  merchandise  is  not ''  designed  to  be 
worn  on  apparel  or  carried  on  or  about  or  attached  to  the  person" 
but  that  these  articles  "are  placed  on  the  dresser  usually,  and  are 
usually  used  in  a  boudoir." 

The  claim  reUed  on  in  the  protests  is  that  this  merchandise  is  duti- 
able at  50  per  cent  ad  valorem  under  paragraph  167  of  the  same  act, 
which  provides  for,  among  other  things,  ''Articles  or  wares  not  spe- 
cially provided  for  in  this  section,  if  composed  wholly  or  in  part  of 
platinum,  gold,  or  silver,  and  articles  or  wares  plated  with  gold  or 
silver    *     *    *." 

Exhibit  1  is  the  official  sample  of  the  merchandise  in  question.  It 
consists  of  a  round  gold-plated  metal  box  having  a  close-fitting  lid 
inlaid  with  mother-of-pearl  or  abalone  shell.  Set  into  the  inside  of 
the  lid  is  a  mirror.  This  sample  is  IJ  inches  in  diameter  and  five- 
eighths  of  an  inch  in  thickness  when  the  lid  is  closed. 

The  single  witness  testifying  on  behalf  of  the  importers  stated  this 
merchandise  was  not  designed  to  be  worn  on  apparel  or  carried  on  or 
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about  the  person,  but  was  intended  to  be  used  on  a  letdy's  dresser  in 
her  boudoir.  To  substantiate  this  contention  the  importers  offered 
in  evidence  a  square  leather-covered  box,  lined  with  light-blue 
satin,  containing  a  bottle  of  perfume,  a  gold-plated  metal  lipstick 
box,  containing  a  Upstick,  and  a  box  Hke  Exhibit  1  containing  a 
powder  puff  and  some  rouge.  Importers'  counsel  stated  this  was 
introduced  to  show  the  use  of  the  imported  commodity.  Govern- 
ment counsel  objected  to  its  being  offered  to  show  the  use  of  the 
commodity,  stating  that  at  best  it  could  merely  show  how  the  article 
is  sometimes  offered  for  sale  or  packed  for  sale.  The  board  admitted 
it  in  evidence  for  what  it  may  be  worth,  and  the  same  was  marked 
'* Illustrative  Exhibit  A.''  This  exhibit  is  rectangular  in  shape,  6 
inches  in  length,  4i  inches  in  width,  and  If  inches  in  thickness. 
Importers'  witness  testified  it  was  designed  ^^as  a  fancy  packing  for 
distributing  the  different  articles.  They  are  placed  on  the  dresser 
usually,  and  are  usually  used  in  a  boudoir.'' 

On  cross-examination  the  witness  testified  that  occasionally  he 
sold  Exhibit  1  separately,  and  that  these  sales  were  at  wholesale. 
He  testified  when  sold  separately  they  were  sometimes  fitted  with 
powder  puff  and  rouge  and  sometimes  empty,  but  generaUy  with  the 
powder,  rouge,  and  puff.  He  testified  that  in  his  opinion  these  were 
not  designed  to  be  carried  on  the  person,  for  the  reason  that ''  a  woman 
in  carrying  a  so-called  vanity  case  or  powder  case  would  carry  one 
with  a  hinge  on  it.  This  box  here,  for  instance,  will  open  easily,  and 
if  it  has  rouge  in  it,  which  is  a  bright  color,  it  would  injure  the  clothing 
or  hand  bag  or  gloves,  and  it  seems  to  me  a  box  to  be  carried  on  the 
person  or  about  the  person  should  have  a  hinge  on  it.  This,'  you  see, 
can  come  open  very  easily.  *  *  *  I  would  say  in  the  majority  of 
the  cases  that  I  see  to-day  in  hand  bags  they  are  equipped  with 
hinges." 

The  Government  then  introduced  six.  witnesses,  all  of  whom  con- 
tradicted the  importers'  witness  as  to  the  use  of  this  article,  by  testify- 
ing it  was  carried  by  ladies  in  their  hand  bags.  Three  of  these  wit- 
nesses were  ladies  in  the  employ  of  the  Government,  who  actually 
carried  similar  articles  in  their  hand  bags.  The  others  had  seen  these 
articles  so  used,  and  had  sold  them  for  such  use. 

One  of  these  witnesses,  Mr.  Gcertz,  testified  (p.  19,  minutes)  he 
manufactured  similar  articles  as  fittings  for  hand  bags,  and  that  the 
finish  of  the  article  indicates  its  use  as  something  to  be  carried  on  ar 
about  the  person. 

Q.  Why  do  you  say  that? — A.  Why  there  is  an  effort  of  refinement,  and  there  is  an 
effort  to  make  the  genersd  appearance  conform  to  articles  which  usually  are  carried  in 
the  same  manner,  such  as  frames  for  bags,  or  fittings  for  bags.  ♦  ♦  ♦  A  dressing 
table  device  would  usually  be  of  glass  and  sterling  silver  perhaps,  and  then  in  much 
larger  volume.     (P.  20,  nunutes.) 
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The  witness' Kaiden  testified  (pp.  33,  34,  and  35,  minutes): 

They  are  designed  for  the  very  purpose  we  are  using  them;  that  is,  to  put  compacts 
in  them,  so  that  the  young  ladies  can  carry  them  with  them  from  place  to  place  and 
use  them  as  they  want  them.  *  *  *  In  the  first  place,  these  packages  are  originally 
designed  for  its  compactness;  it  is  small;  previously  large  cumbersome  boxes  were  used, 
and  the  young  ladies  found  it  to  be  difficult  to  be  carried  ii)  their  purses.  They  have 
to  carry  them  on  or  about  their  person,  and  consequently  people  have  begun  to  look 
around  for  smaller  packages.  »  »  *  The  very  fact  that  they  are  finished  neatly 
would  also  prove  that  they  are  being  carried  around.  Young  ladies  would  not  accept 
anything  unless  it  would  look  fairly  well.  «  ♦  »  A  young  lady  would  not  be 
as  particular  about  a  box  of  powder  that  she  takes  and  puts  in  her  boudoir,  as  nobody 
will  see  it,  but  these  packages  she  takes  along  and  she  wants  it  fairly  presentable. 
*  *  *  It  is  too  small  in  the  first  place  for  the  dressing  table.  We  use  boxes  which 
are  probably  ten  times  the  size.  They  are  considerably  larger,  and  they  are  cheaper^ 
They  are  more  easily  accessible.    *    *    ♦    They  are  metal  as  well  as  paper. 

Unquestionably   this  merchandise  falls  within   the  provision   of 
paragraph  356  and  the  collector's  action  is  amply  sustained. 
The  protests  are  overruled. 


(T.   D.  39137.) 

No  consul. 

No  consul  located  at  the  island  of  Graud  Manan. 

Tkeasuhy  Department,  May  89, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  Secretary  of  State  has  informed  this  department  that  Grand 
Manan  has  been  placed  on  the  ''no  consul"  list. 

Invoices,  therefore,  certified  pursuant  to  the  provisions  of  section 
2844  of  the  Revised  Statutes  for  Grand  Manan  may  be  accepted  by 
collectors  of  customs. 

(64064.)  Edward  Clifford,  Assistant  Secretary, 


(T.  D.  39138.) 

Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  proviaions  of  section  403  (c),  emergency  tariff  act  of 
May  27,  1921. 

Treasury  Department,  June  5, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of  May 
27,  1921,  during  the  period  from  May  19  to  June  1,  both  inclusive,  is 
published  for  the  information  of  collectors  of  customs  and  otliers 
concerned. 

(103512.)  Edward  Clifford,  Assistant  Secretary. 
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Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff  act  of  May 
f7, 1921, 

PERIOD  MAY  19  TO  25,   1922,   INCLUSIVB. 


Country. 


Europe: 

Austria 

Belgium 

Bolmria 

CzeSoslOTaUft. 

Denmark 

Encland 

Finland 

France 

Oennany 

Oreece 

Holland 

Hungary 

Itidy!... 

Norway 

Potond. 

Portugal 

Rumuiia 

Serbia 

Spain 

Sweden 

Switzerland 

Yugoslavia 


China.. 

Do... 

Do... 

Do... 
.    Do... 

Do.., 

Do... 


Do 

India 

Japan 

Singapore  (S.  S.). 
Nortb  America: 

Canada 

Cuba 

Mexico 

Newfoandland... 
South  America: 

Argentina 

Braiil 

Uruguay 


Name  of  currency. 


Krone , 

Franc 

Lev 

Krone , 

....do 

Pound  sterling. 

Markka 

Franc 

Reichsmark 

Drachma 

Guilder 

Krone 

Lira 

Krone 

Mark 

Escudo 

Lou 

Dinar 

Peseta 

Krona 

Franc 

Krone. 


Chefootael 

Hankow  taol 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar 

Mexican  dollar 

Tientsin  or  Peiyang 
dollar. 

Yuan  dollar 

Rupee 

Yen 

DoUar 


....do- 
Peso. 


.do.. 


Dollar 

Peso  (gold). 

Milreis 

Peso 


May  19. 

May  20. 

May  22. 

May  23. 

May  24. 

10.000104 

10.000103 

to.  000102 

10.000101 

SO.  000102 

.0828 

.0830 

.0827 

.0835 

.0838 

.006042 

.00700 

.007117 

.0071 

.00705 

.019142 

.019078 

.019008 

.018064 

.019064 

.213 

.2132 

.2132 

.2133 

.2150 

4.4494 

4.4502 

4.4492 

4.4500 

4.4506 

.020681 

.020794 

.020781 

.020838 

.02066 

.0908 

.0006 

.0807 

.0905 

.0906 

.003356 

.003288 

.008165 

.008366 

.003402 

.0417 

.0418 

.0417 

.0418 

.0417 

.3878 

.3881 

.3883 

.3885 

..3887 

.001278 

.001256 

.001240 

.001190 

.001188 

.0511 

.0511 

.0506 

.0514 

.0519 

.1852 

.1836 

.1807 

.1819 

.1820 

.000348 

.000248 

.000245 

.000246 

.•000250 

.0778 

.0783 

.0777 

.0779 

.0778 

.006977 

.006047 

.006063 

.006927 

.006006 

.014607 

.0145 

.014521 

.014371 

.014414 

.  1578 

.1500 

.1600 

.1595 

.1503 

.2571 

.2575 

.2595 

.2583 

.2570 

.1912 

.1007 

.1906 

.1908 

1007 

.003640 

.003610 

.003613 

.008586 

.003503 

.8458 

.8400 

.8517 

.8467 

.8325 

.8458 

.8400 

.8517 

.8467 

.8325 

.8107 

.8086 

.8136 

.8052 

.8000 

.8492 

.8450 

.8567 

.8500 

.8387 

.5877 

.5008 

.5057 

.5853 

.5833 

.5865 

.6883 

.5005 

.5808 

.5825 

.6025 

.6058 

.6083 

.5002 

.5025 

.5025 

.5925 

.5967 

.5892 

.5825 

.2901 

.2902 

.2903 

.2916 

.2013 

.4737 

.4736 

.4728 

.4725 

.4730 

.5100 

.5100 

.5100 

.5100 

.5083 

.990206 

.09M86 

.000664 

.001181 

.000521 

.998625 

.99875 

.098504 

.0000 

.008625 

.4894 

.4S8875 

.489375 

.489688 

.489425 

.987666 

.987969 

.988359 

.988906 

.088125 

.8288 

.8226 

.8250 

.8251 

.8244 

.1373 

1375 

.1379 

.1370 

.1373 

.S013 

.7988 

.8040 

.8000 

.8000 

May  25. 


10.000102 
.0844 
.007183 
.010117 
.2175 
4.4502 
.020844 
.0014 
.003401 
.0417 
.3886 
.001103 
.0525 
.1820 
.000246 
.0768 
.006003 
.014421 
.1583 
.2583 
.1907 
.003604 

.8400 
.8400 
.7996 
.8442 
.5839 
.5795 

.5967 
.5858 
.2914 
.4742 
.6100 

.990794 

.0985 

.489531 


.8241 
.1379 
.8003 


PERIOD  MAY  26  TO  JUNE  1,  1922,  INCLUSIVE. 


Country. 

Name  of  currency. 

May  26. 

• 
May  27. 

May  29. 

May  31. 

Junel. 

Europe: 
Austria 

Krone 

10.000103 
.0843 
.0072 
.019164 
.2186 
4.4498 
.020719 
.0912 
.003440 
.0417 
.3889 
.0012 
.0526 
.1830 
.000244 
.0768 
.008884 
.0144 
.1578 
.2582 
.1908 
.003594 

10.000102 
.0842 
.007267 
.019206 
.2179 
4.4501 
.0208 
.0911 
.003541 
.0416 
.3897 
.001217 
.0525 
.1817 
.000246 
.0775 
.006881 
.014457 
.1580 
.2584 
.1911 
.003616 

10.000102 
.0845 
.007183 
.019236 
.2185 
4.4500 
.020863 
.0913 
.003613 
.0416 
.3904 
.001214 
.0527 
.1799 
.000245 
.0772 
.006878 
.014414 
.1579 
.2585 
.1911 
.003588 

10.000006 
.0844 
.007175 
.010253 
.2102 
4.4500 
.021038 
.0912 
.003639 
.0416 
.3886 
.001211 
.a'>23 
.1802 
.000247 
.0768 
.006872 
.014382 
.1579 
.2580 
.1014 
.003504 

10.000006 

BAlgillTTI 

Franc.    . .       

.0841 

Bulgaria 

Lev 

.007096 

Cr^^OQlovftkia. 

Krone 

.0193 

Denmark 

England 

Pound  sterling 

Markka 

.2180 
4.4513 

Fiiuand 

.021081 

France 

Franc 

.0010 

Germiiny 

Reichsmari?    ,        , , . . 

.003740 

Greece 

Drachma. 

.0416 

Holland 

Guilder 

.3871 

Hunearv 

Krone 

.001218 

itSy!^:;::::::::::: 

Lira 

.0520 

Norway 

Krone 

.1782 

Pnian4^     ...     

Mark 

.000240 

Portugal 

Escudo 

.0762 

Rumania 

Leu                 

.006860 

Serbia. 

Dinar 

.014343 

Spain 

Peseta 

.1577 

Sweden 

Krona 

.2508 

Switzerland       .  .. 

Franc 

.1013 

Yugoslavia 

Krone 

.00350 
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Values  of  foreign  currencies^  etc. — Continue  i. 
PERIOD  If  AY  26  TO  JUNE  1,  1922,  INCLUSIVE — Continued. 


Country. 

Name  of  currency. 

May  26. 

May  27. 

May  20. 

May  31. 

Junel. 

ABia: 
ChinA 

Chefootael 

ia8367 
.8367 
.7»57 
.8425 
.5843 
.5823 
.5988 

5875 
.2910 
.4744 
.5083 

.990243 
.998376 
.488038 
.0875 

.8238 
.1374 
.7990 

10.8350 
.8350 
.7950 
.8383 
.5833 
.5795 
.6875 

.5750 
.2914 
.4763 
.5100 

.989727 
.99876 
.488675 
.067109 

.8220 
.1372 
.7980 

ia8400 
«8400 
.7077 
.8433 
.5804 
.5793 
.5879 

.5850 
.2000 
.4745 
.5106 

.060065 

.008504 

.48735 

.067100 

.8231 
.1373 
.8006 

10.8302 
.8302 
.7982 
.8454 
.5830 
.5810 
.5975 

.5883 

.2000 
.4745 
.5058 

.000130 
.008438 
.488281 
.087060 

.8225 
.1371 
.8025 

ta828S 

Do 

Hankow  tael 

.828S 

Do 

RhftPKhfti  tm\ 

.7890 

Do 

Tientsin  tael 

.8306 

Do 

Hongkong  dollar 

Mextoin  dollar 

Tientsin  or   Peiyang 

dollar. 
Yuan  dollar 

.5818 

Do 

.575 

Do 

.5017 

Do 

.5826 

Indift 

Rupee  

2006 

Japan 

.4750 

Singapore  (S.  S.) 

North  America: 
Canada 

Dollar 

.5100 

.do 

.000104 

Cuba • 

Peso 

.008006 

Mexico 

.do 

.48n88 

Newfoundland 

Dollar 

.067801 

South  America: 
Argentina 

Peso  (gold) 

.8232 

Brazil 

Mureil. ..:.!. :::::::: 

.1378 

Uruguay 

Peso 

.8056 

(T.  D.  39139.) 
Antidumping  act,  1921 — Finding  by  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  makes  finding  under  section  201  (a),  antidumping  act, 
1921,  of  dumping  in  the  case  of  fountain  syringes,  unfinished,  and  without  fittings, 
imported  from  Canada. 

Treasury  Department,  May  26,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this 
act  called  the  ''Secretary"),  after  such  investigation  as  he  deems  necessary,  finds 
that  an  industry  in  the  United.  States  is  being  or  is  likely  to  be  injured,  or  \b  pre- 
vented from  being  established,  by  reason  of  the  importation  into  the  United  States 
of  a  class  or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind 
is  being  sold  or  is  likely  to  be  sdld  in  the  United  States  or  elsewhere  at  less  than  its 
fair  value,  then  he  shall  make  such  finding  public  to  the  extent  he  deems  necessary, 
together  with  a  description  of  the  class  or  kind  of  merchandise  to  which  it  applies 
in  such  detail  as  may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  industry  of  making  fountain 
syringes  in  the  United  States  is  being  or  is  likely  to  be  injured  by 
reason  of  the  importation  into  the  United  States  of  foimtain  syringes 
unfinished,  and  without  fittings,  imported  from  Canada,  and  that 
such  merchandise  is  sold  or  is  likely  to  be  sold  in  the  United  States 
at  less  than  its  fair  value. 

(106085.)  Edward  Clifford,  Assistant  Secretary. 
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(T.  D.  39140.) 
Drawback. 
Synopsis  of  drawback  dedaioDB  issued  between  May  8  and  June  3,  1922,  inclusive. 

(A)  Fruit  J  canned. — Produced  by  the  San  Francisco  Packing  Co., 
of  San  Francisco,  Calif.,  with  the  use  of  imported  refined  sugar  or 
refined  sugar  produced  wholly  or  in  part  from  imported  raw  sugar. 

Records  shall  be  kept  and  methods  pursued  in  the  manner  de- 
scribed in  the  sworn  statement  of  the  producer  dated  April  27,  1922, 
and  at  the  end  of  each  canning  season  there  shall  be  filed  an  abstract 
from  the  factory  records  showing,  as  to  the  canned  fruit  of  each 
kind,  grade  and  size,  the  quantity  packed  with  the  use  of  duty-paid 
sugar,  stated  in  terms  of  cans  and  cases,  and  the  quantity  of  duty- 
paid  sugar  from  each  delivery  lot  used  in  packing  such  fruit.  With 
each  such  abstract  there  shall  be  filed  a  certificate  of  nianufacture  in 
the  form  prescribed  by  article  866  of  the  Customs  Regulations  of  1915, 
showing  the  particulars  of  importation  of  each  delivery  lot  of  sugar 
used  at  the  factory  during  the  canning  season. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  sugar  used  in  the  production  of  the  exported 
canned  fruit,  the  quantity  thereof  to  be  determined  by  prorating  the 
aggregate  quantity  of  duty-paid  sugar  used  during  the  season  to  the 
canned  fruit  of  each  kind,  grade  and  size  produced,  as  shown  by  the 
abstract  from  the  factory  records,  in  accordance  with  a  schedule 
which  will  be  furnished  to  the  collector  of  customs  at  San  Francisco, 
Calif.,  at  the  close  of  each  canning  season  by  the  spedal  agent  at 
that  port,  according  to  instructions  issued  to  that  officer  under 
even  date. 

Rate  effective  on  and  after  April  1,  1922. 

Sworn  statement  dated  April  27,  1922,  transmitted  to  the  collector 
of  customs  at  San  Francisco,  Calif.,  on  May  20,  1922.  (103746-31.) 
(Signed)  W.  G.  Platt,  Acting  Assistant  Secretary. 

(B)  Oold  leaf  J  rilibon. — ^Manufactured  by  the  F.  W.  Rauskolb  Co., 
of  Medford,  Mass.,  with  the  use  of  imported  gold  leaf  in  sheets. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  May  16,  1922,  show- 
ing, in  the  case  of  each  lot  of  ribbon  gold  leaf  manufactured  for 
exportation  with  benefit  of  drawback,  the  quantity  and  identity  of 
the  imported  gold  leaf  used  and  the  number  and  dimensions  of  full 
width  master  rolls  of  ribbon  gold  leaf  obtained.  Where  the  master 
rolls  are  cut  into  narrower  widths  the  record  shall  show  the  number 
of  narrow  rolls  obtained  and  the  dimensions  thereof.  A  sworn 
abstract  from  such  manufacturing  record  shall  be  filed  with  the 
drawback  entry. 
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The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  imported  gold  leaf  appearing  in  the  exported 
ribbon  gold  leaf  as  shown  by  the  abstract  from  the  manufacturing 
record. 

Rate  effective  on  -and  after  April  1,  1922. 

Sworn  statement  dated  May  16,  1922,  transmitted  to  the  collector 
of   customs    at   Boston,    Mass.,    on   May   23,    1922.     (104333-1.) 
(Signed)  W.  G.  Platt,  Acting  Assistant  Secretary. 

(C)  Hydrogen  peroxide. — ^Manufactured  by  the  Langley  &  Michaels 
Co.,  of  San  Francisco,  Calif.,  with  the  use  of  imported  barium  dioxide. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  April  25,  1922,  show- 
ing, in  the  case  of  'each  manufacturing  lot  of  peroxide  of  hydrogen 
manufactured  for  exportation  with  benefit  of  drawback,  the  lot  num- 
ber and  datevof  manufacture  thereof,  the  quantity,  value,  and  iden- 
tity of  the  imported  barium  dioxide  used,  the  quantity  of  peroxide 
of  hydrogen  obtained  and  the  quantity  of  waste  (blanc  fixe)  resulting, 
together  with  the  value  thereof.  A  sworn  abstract  from  such  manu- 
facturing record  shall  be  filed  with  the  drawback  entry  or  certificate 
of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
ceht  thereof,  on  the  imported  barium  dioxide  used  in  the  manufac- 
ture of  the  exported  peroxide  of  hydrogen,  as  shown  by  the  abstract 
from  the  manufacturing  record,  less  the  quantity  of  imported  material 
which  the  value  of  the  waste  will  replace. 

Rate  effective  on  and  after  February  9,  1922. 

Supplemental  sworn  schedules  may  be  filed  covering  additional 
kinds  of  imported  materials  used  in  the  manufacture  of  peroxide  of 
hydrogen  and  upon  verification  of  such  schedules  drawback  may  be 
allowed  on  peroxide  of  hydrogen  manufactured  in  accordance  there- 
with. 

Sworn  statement  dated  April  25,  1922,  transmitted  to  the  collector 
of  customs  at  San  Francisco,  Calif.,  on  May  17,  1922.  (99458-2.) 
(Signed)  Edward  Clifford,  Assistant  Secretary.. 

(D)  Medicinal  preparations  and  perfumery. — ^Manufactured  by 
Joseph  Personeni  (Inc.),  of  New  York,  N.  Y.,  with  the  use  of  domestic 
taxpaid  alcohol;  and  on  medicinal  preparations  manufactured  by  the 
said  firm  with  the  use  of  domestic  taxpaid  alcohol  and  imported 
refined  sugar  or  sugar  refined  whoDy  or  in  part  frona  imported  raw 
sugar. 

A  manufacturing  record  shaD  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  May  10,  1922,  show- 
ing, in  the  case  of  each  lot  of  medicinal  preparations  or  perfumery 
manufactured  for  exportation  with  benefit  of  drawback,  the  lot  num- 
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ber  and  date  of  manufacture  thereof,  the  quantity  and  identity  of 
the  refined  sugar  and  domestic  alcohol  used,  the  quantity  and  kind 
of  finished  product  obtained,  and  the  number  and  size  of  containers 
in  which  packed.  A  sworn  abstract  from  such  manufacturing  record 
shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  tax  paid  on  the 
quantity  of  domestic  alcohol,  and  the  duty  paid,  less  1  per  cent 
thereof,  on  the  refined  sugar,  used  in  the  manufacture  of  the  exported 
preparations,  as  shown  by  the  abstract  from  the  manufacturing 
record. 

Rate  effective  on  and  after  March  15,  1922. 

Supplemental  sworn  schedules  may  be  filed  covering  additional- 
kinds  of  medicinal  preparations,  imported  materials,  or  sizes  of 
containers,  and  upon  verification  of  such  supplemental  schedules 
drawback  may  be  allowed  on  preparations  manufactured  and  packed 
in  accordance  therewith. 

Sworn  statement  dated  May  10,  1922,  transmitted  to  the  collector 
of  customs  at  New  York,  N.  Y.,  on  May  18,  1922.  (101560-32.) 
(Signed)  Edward  Clifford,  Assistant  Secretary. 

(E)  Molasses. — Produced  by  Penick  &  Ford  (Ltd.),  of  New  Orleans, 
La.,  with  the  use  of  imported  molasses  by  blending  with  domestic 
molasses  in  varying  proportions. 

A  record  shall  be  kept  in  the  manner  described  in  the  sworn 
statement  of  the  producer,  dated  April  14,  1922,  showing,  in  the  case 
of  each  lot  of  blended  molasses  produced  for  exportation  with  benefit 
of  drawback,  the  lot  nimiber  and  date  of  production  thereof,  the 
quantity  and  identity  of  the  imported  molasses  used,  the  quantity 
of  domestic  molasses  used,  and  the  quantity  of  blended  molasses 
obtained.  A  sworn  abstract  from  such  record  shall  be  filed  with  the 
drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  molasses  used  in  the  production  of  the 
exported  blended  molasses  as  shown  by  the  abstract  from  the  record 
provided  for  above. 

Rate  effective  on  and  after  January  7,  1922. 

Sworn  statement  dated  April  14,  1922,  transmitted  to  the  collector 
of  customs  at  New  Orleans,  La.,  on  May  12,  1922.  (109866.) 
(Signed)  Edward  Clifford,  Assistant  Secretary. 

(F)  Salad,  fruity  canned. — Produced  by  the  San  Francisco  Packing 
Co.,  of  San  Francisco,  Calif.,  with  the  use  of  imported  refined  sugar 
or  refined  sugar  produced  wholly  or  in  part  from  imported  raw  sugar. 

Records  shall  be  kept  and  methods  pursued  as  described  in  the 
sworn  statement  of  the  producer,  dated  April  27,  1922,  and  at  the 
96370— 22— VOL  41 23 
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end  of  each  period  of  one  month  there  shall  be  filed  an  abstract  from 
the  factory  records  showing  the  number  of  cans  and  cases  of  fruit 
salad  of  each  size  packed  during  the  period  with  the  use  of  duty-paid 
sugar  and  the  quantity  of  sugar  from  each  delivery  lot  used.  With 
such  abstract  there  shall  be  filed  a  certificate  of  manufacture  identi- 
fying such  sugar  with  the  import  entries  covering  the  same. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  sugar  used  in  packing  the  exported  fruit  salad, 
as  shown  by  the  abstract  from  the  manufacturing  record. 

Rate  effective  on  and  after  April  1,  1922. 

Sworn  statement  dated  April  27,  1922,  transmitted  to  the  collector 
of  customs  at  San  Francisco,  Calif.,  on  May  20,  1922.  (103746-31.) 
Signed)  W.  G.  Platt,  Acting  Assistant  Secretary. 

(G)  Walnuts  in  the  shell;  sorted,  cleaned,  and  polished. — ^Produced 
from  imported  walnuts  by  F.  E.  Kadelburg  (Inc.),  of  Brooklyn, 
N.  Y.,  for  the  account  of  William  A.  Camp  &  Co.,  of  New  York, 
N.  Y.,  or  for  the  account  of  others. 

Records  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  producer,  dated  May  11,  1922,  showing,  in  the  case  of 
each  lot  of  sorted,  cleaned,  and  polished  walnuts  produced  for  expor- 
tation with  benefit  of  drawback,  the  lot  number  and  date  of  produc- 
tion thereof,  the  quantity  of  imported  nuts  used  and  the  quantity 
of  sorted,  cleaned,  and  polished  nuts  obtained.  A  sworn  abstract 
from  such  records  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  nuts  used  in  the  production  of  the  ex- 
ported sorted,  cleaned,  and  polished  nuts,  as  shown  by  the  abstract 
from  the  records  provided  for  above. 

Rate  effective  on  and  after  February  11,  1922. 

Sworn  statement  of  Wilham  A.  Camp  &  Co.,  dated  May  10,  1922, 
and  sworn  statement  of  F.  E.  Kadelburg  (Inc.),  dated  May  11,  1922, 
transmitted  to  the  collector  of  customs  at  New  York,  N.  Y.,  on 
June  1,  1922.  (102646-1.)  (Signed)  Edward  Clifford,  Assistant 
Secretary. 

(H)  Wool,  pvUed,  washed,  and  graded. — ^T.  D.  39001  (H)  of  Janu- 
ary 27,  1922,  providing  for  the  payment  of  drawback  on  washed 
and  graded  wool  produced  by  the  Helbiun,  Thompson  Co.,  of  Johns- 
town, N.  Y.,  for  the  account  of  Louis  Meyer  &  Sons,  of  New  York, 
N.  Y.,  and  others,  from  wool  pulled  from  imported  skins  by  Karg 
Bros.,  of  Johnstown,  N,  Y.,  extended  to  provide  for  drawback  on 
pulled,  washed,  and  graded  wool  produced  by  the  Helburn,  Thomp- 
son Co.  for  its  own  account  from  imported  wool  on  skins. 

Extension  effective  on  and  after  April  27,  1922. 
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Sworn  statement  of  the  Helbum,  Thompson  Co.,  dated  May  10, 
1922,  transmitted  to  the  collector  of  customs  at  New  York,  N.  Y.,  on 
June  2,  1922.  (100768-6.)  (Signed)  Edward  Clifford,  Assistant 
Secretary. 

(T.  D.  39141.) 

Cellophane  and  visca  hraids. 

Holland  Fr^res  (Inc.)  v.  United  States  (No.  2135). 

1,  Identity  of  Material  is  not  Similitude. 

The  similitude  paragraph  of  the  tariff  act  contemplaiea  similarity,  not  identity 
of  material. 

2.  CojTstruction,  Paragraph  319,  Tariff  Act  of  1913 — Artificial  Silk — Hydro- 

cellulose. 
Paragraph  319,  tariff  act  of  1913,  subjects  to  duty  artificial  silk;  that  is  to  say, 
hydrocellulose  in  the  form  of  yams,  threads,  or  filaments,  and  of  articles  or  fabrics 
in  chief  value  of  such  yams,  threads,  fibers,  or  filaments.  Congress  having  seen 
fit  to  provide  for  hydrocellulose  in  its  condition  as  artificial  silk,  it  can  not  be  held 
that  such  a  provision  was  intended  to  cover  by  similitude  of  material  hydrocellulose 
not  in  that  condition. 

3.  Similitude — ^Artificial  Silk — Cellophane — Visca. 

There  is  no  similitude  within  the  meaning  of  the  tariff  act  between  hydrocel- 
lulose in  narrow  bands,  strips,  or  ribbons  (cellophane  and  visca)  and  hydrocellulose 
in  the  form  of  yarn,  threads,  fibers,  or  filaments  (artificial  silk). 

4.  Manufactures  of  Cellophane  and  Visca. 

Sheets,  bands,  and  ribbons  of  visca  or  cellophane,  whether  crimped  or  not,  are 
dutiable  by  similitude  with  gelatin  manufactures  under  paragraph  34,  tariff  act  of 
1913,  rather  than  with  artificial  silk  manufactures  under  paragraph  319.  Braids, 
plaits,  and  hats  of  visca  or  cellophane  are  dutiable  by  similitude  with  such  articles 
made  of  straw  under  paragraph  335,  rather  than  with  manufactures  of  artificial  silk 
under  paragraph  319.  Other  hat  materials  made  by  winding  cellophane  bands 
around  long  strips  of  cloth  or  paper  are  dutiable  at  25  per  cent  ad  valorem  by  simili- 
tude with  either  manufactures  of  gelatin  under  paragraph  34  or  manufactures  of 
straw  under  paragraph  368.  Partly  manufactured  hats  composed  of  cellophane 
braids,  plaits,  or  bands  wound  around  cloth  or  paper  are  dutiable  by  similitude  with 
the  hats  of  straw,  chip,  grass,  or  palm  leaf  of  paragraph  335.  Millinery  material 
made  of  cellophane  strips  held  together  by  cotton  or  artificial  silk  threads  are  duti- 
able at  25  per  cent  ad  valorem  by  similitude  with  either  manufactures  of  gelatin 
under  paragraph  34  or  manufactures  of  straw  under  paragraph  368.  Artificial 
flowers  of  cellophane  are  dutiable  as  artificial  flowers  under  paragraph  347. 

United  States  Court  of  Customs  Appeals,  May  26,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8459  (T.  D.  38816). 

[Modified.] 

Brooks  &  Brooks  for  appellant. 

William  W.  Hoppin,  Assistant  Attorney  General  {Samuel  Isenschmid^  special  at- 
torney, of  counsel),  for  the  United  States. 
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(Oral  argument  Fpbrutiry  23, 1922,  by  Mr.  Place  and  Mr.  Isenschmld.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  Dk  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

''Tarns,"  crowns,  hats,  hat  braids,  "all-over"  braids,  bands,  strips, 
sheets,  flowers,  and  ornaments,  some  made  of  a  material  called 
"visca"  and  others  of  "cellophane,"  were  classified  by  the  collector 
of  customs  either  as  filaments  of  artificial  silk  or  as  articles  composed 
in  chief  value  of  yams,  threads,  filaments,  or  fibers  of  artificial  silk. 
The  articles  classified  as  "artificial  silk  in  the  form  of  filaments," 
were  assessed  for  du^ty  at  35  per  cent  ad  valorem  under  paragraph 
319  of  the  tariff  act  of  1913,  and  those  classified  as  composed  in  chief 
value  of  yarns,  threads,  filaments,  or  fibers  of  artificial  silk,  were 
subjected  to  the  duty  of  60  per  cent  ad  valorem  prescribed  by  that 
paragraph.  Paragraph  319  in  so  far  as  it  is  pertinent  to  the  case 
reads  as  follows : 

319.  Yams,  threads,  filaments  of  artificial  or  imitation  silk,  *  *  *  by  whatever 
name  known,  and  by  whatever  process  made,  35  per  cent  ad  valorem;  beltings,  cords, 
tassels,  ribbons,  or  other  articles  or  fabrics  composed  wholly  or  in  chief  value  of  yams, 
threads,  filaments,  or  fibers  of  artificial  or  imitation  silk  *  *  *  or  of  yams,  threads, 
filaments  or  fibers  of  artificial  or  imitation  silk,  *  *  *  by  whatever  name  known, 
and  by  whatever  process  made,  60  per  cent  ad  valorem. 

The  importer  protested  first,  that  directly  or  by  similitude  the 
goods  covered  by  typical  protest  934448  were  dutiable  either  at  15 
per  cent  ad  valorem  under  paragraph  385  as  nonenumerated  manu- 
factured articles,  or  at  25  per  cent  ad  valorem  under  paragraph  34 
as  manufactures  of  gelatin;  second,  that  directly  or  by  simihtud^  the 
articles  covered  by  typical  protest  936314  were  dutiable  (a)  under 
paragraph  368  either  at  15  per  cent  ad  valorem  as  manufactures  of 
palm  leaf  or  at  20  per  cent  ad  valorem  as  manufactures  of  chip  or  at 
25  per  cent  ad  valorem  as  manufactures  of  grass,  straw,  or  weeds; 
(b)  under  paragraph  335  as  braids  or  plaits  or  hats  of  straw,  chip, 
grass,  or  palm  leaf  at  15  per  cent,  20  per  cent,  or  25  per  cent  ad 
valorem;  (c)  under  paragraph  385  as  nonenumerated  manufactures 
at  15  per  cent  ad  valorem;  third,  that  directly  or  by  similitude  the 
goods  covered  by  typical  protest  937803  were  dutiable  (a)  under  the 
paragraphs  already  referred  to,  (b)  under  paragraph  25  at  25  per  cent 
as  compoimds  of  pyroxylin  or  other  cellulose  esters  in  blocks,  sheets, 
rods,  tubes,  or  other  forms  not  wholly  or  partly  polished,  (c)  under 
paragraph  150  at  40  per  cent  ad  valorem  as  fabrics,  ribbons,  beltings, 
toys,  or  other  articles,  made  wholly  or  in  chief  value  of  tinsel,  l&me, 
or  lahn.  The  paragraphs  upon  which  the  importer  relied  were,  in 
typical  protest  934448,  paragraphs  34  and  385;  in  typical  protest 
936314,  paragraphs  335,  368,  and  385;  and  in  typical  protest  937803, 
paragraphs  34,  335,  and  385.  Said  paragraphs,  in  so  far  as  pertinent, 
are  as  follows: 
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34.  *    *    *    manufactures    of    gelatin    ♦    *    ♦    25    per    centum    ad     valorem 


335.  Braids,  plaits  *  *  *  composed  wholly  or  in  chief  value  of  straw,  chip, 
grass,  palm  leaf  *  *  ♦  suitable  for  making  or  ornamenting  hats,  bonnets,  or 
hoods  *  *  *  if  bleached,  dyed,  colored,  or  stained,  20  per  centum  ad  valorem; 
hats,  bonnets,  and  hoods  composed  wholly  or  in  chief  value  of  straw,  chip,  graa*^, 
pilm  leif  *  *  *  whether  wholly  or  partly  manufactured,  but  not  blocked  or 
trimmed,  25  per  centum  ad  valorem. 

368.  Manufactures  of  *  *  *  grass,  straw,  and  weeds,  25  per  centum  ad  valorem; 
*    *    ♦.. 

385.  That  there  shall  be  levied,  collected,  and  paid  '^  *  *  on  all  articles 
manufactured,  in  whole  or  in  part,  not  provided  for  in  this  section,  a  duty  of  15  per 
centum  ad  valorem. 

The  importation  is  represented  by  31  exhibits.  Exhibits  1,  2, 
and  3  are  hat  braids  composed  chiefly  of  lustrous  flexible  flat  bands 
of  visca,  about  one-fourth  of  an  inch  wide,  braided  with  chip.  Ex- 
hibits 4,  5,  and  24  are  hat  braids  made  of  highly  polished  flexible 
bands  of  cellophane,  and  Exhibits  6,  7,  8,  9,  and  10  are  hat  materials 
made  by  winding  cellophane  bands  around  long  strips  of  cloth  or 
paper.  Exhibits  11  and  12  are  flat  cellophane  strips  varying  in 
width  from  one  twenty-fifth  to  one-eighth  of  an  inch,  held  together 
and  parallel  to  one  another  by  weaving  over  and  under  them  cotton 
weft  threads  at  half- inch  intervals  in  Exhibit  11,  and  at  3-inch 
intervals  in  Exhibit  12.  Exhibit  13  is  a  strip  of  yellow  crimped  or 
accordion-plaited  cellophane  about  If  inches  wide,  apparently  in- 
tended for  use  as  a  millinery  trimming.  Exhibits  14,  15,  and  31  are 
sheets  of  cellophane  which  are  chiefly  used  for  wrapping  candies  and 
candy  boxes.  Some  of  the  sheet  cellophane  is  used  for  surgical 
dressings  and  it  may  be  cut  into  narrow  bands  or  strips  for  the 
making  or  braiding  of  articles  of  various  kinds^  Exhibit  16  is  a 
sheet  of  cellophane  which  differs  from  Exhibits  14,  15,  and  31  in  the 
particular  that  it  has  been  crimped  or  accordion-plaited,  and  that  it 
is  probably  used  only  for  ornamental  purposes  or  for  the  manufac- 
ture of  ornamental  articles.  Exhibits  17  to  23  are  strips  or  bands  of 
colored  cellophane  varying  in  width  from  one-eighth  to  If  inches. 
Exhibits  17  to  22  are  narrow  enough  to  be  braided,  but  Exhibit  23 
appeairs  to  be  too  wide  for  that  purpose.  Exhibit  25  represents 
materials  having  a  warp  of  narrow  crimped  cellophane  strips  varying 
in  width  from  one-sixteenth  to  one-eighth  of  an  inch  and  held  in 
place  by  weft  threads  of  cotton  or  of  soft-finish  artificial  silk.  Ex- 
hibit 26  consists  of  four  black  flexible  cellophane  flowerlike  forms 
and  crude  imitations  of  leaves  fastened  to  a  cellophane  band  appar- 
ently designed  to  be  used  as  a  hat  trimming.  Exhibits  27  and  28 
are  partly  manufactured  ladies'  hats  made  of  materials  similar  to  the 
materials  represented  by  Exhibits  5  and  10.  Exhibits  29  and  30- 
are  artificial  flowers  of  cellophane. 
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The  board  sustained  the  protest  as  to  Exhibits  14,  15,  16,  and  31, 
but  inasmuch  as  they  could  not  determine  what  merchandise  was  of 
the  widths  represented  by  the  exhibits,  the  decision  of  the  collector 
as  to  such  merchandise  was  left  undisturbed.  The  board  ruled  that 
Exhibits  29  and  30  were  artificial  flowers  dutiable  under  paragraph 
347,  and  that  the  extiibits  from  17  to  23  which  were  narrow  enough 
to  be  braided  or  woven  were  similar  in  material  and  use  to  yams, 
threads,  or  filaments  of  artificial  silk,  and  therefore  dutiable  at  35 
per  cent  ad  valorem  under  paragraph  319.  Such  of  the  exhibits 
from  17  to  23  as  were  too  wide  to  be  braided  or  woven  were  held  to 
be  dutiable  as  nonenumerated  manufactured  articles  under  para- 
graph 385,  but  as  the  board  was  unable  to  determine  what  strips 
required  cutting  in  order  to  be  braided  or  woven  the  decision  of  the 
collector  was  permitted  to  stand. 

The  rest  of  the  exhibits  were  held  by  the  board  to  be  similar  in 
material  to  articles  or  fabrics  of  artificial  silk  and  therefore  dutiable 
at  60  per  cent  ad  valorem  under  paragraph  319.  From  the  decision 
of  the  board  the  importer  appealed. 

Artificial  silk,'visca,  and  cellophane  are  products  of  hydrocellulose 
and  hydrocellulose  is  manufactured  by  chemically  treating  wood 
pulp,  cotton,  or  other  vegetable  fiber.  Wood  pulp,  cotton,  or  other 
vegetable  fiber  when  treated  with  nitric  acid  becomes  a  cellulose 
nitrate  and  cellulose  nitrate  is  the  chemical  designation  of  pyroxylin 
or  gun  cotton.  Wood  pulp,  cotton,  or  other  vegetable  fiber  when 
treated  with  xanthic  acid  becomes  cellulose  zanthate  or  ''viscose." 
Pyro3fyUn  and  viscose  are  both  esters,  which  by  further  chemical 
treatment  may  be  converted  into  hydrocellulose.  Hydrocellulose 
may  also  be  produced  by  applying  such  chemical  reagents  as  will 
precipitate  it  out  of  a  oupra-ammonium  solution  of  cellulose.  The 
evidence  establishes  that  hydrocellulose  produced  by  chemically 
treating  pyroxylin  is  identically  the  same  as  the  hydrocellulose  pro- 
duced by  the  chemical  manipulation  of  ''viscose"  and  that  the 
hydrocellulose  precipitated  by  chemical  processes  out  of  a  cupra- 
ammonium  solution  is  the  same  as  that  produced  from  pyroxyUn  or 
"viscose,"  with  the  exception  that  a  close  analysis  will  disclose  traces 
of  the  different  chemical  reagents  used  in  producing  the  hydrocellulose. 
Artificial  silk,  cellophane  and  visca  are  manufactures  of  hydrocellu- 
lose, but  whether  the  hydrocellulose  becomes  artificial  silk,  cello- 
phane, or  visca,  depends  entirely  on  the  mechanical  treatment  to 
which  it  is  subjected  in  its  viscous  state  and  the  form  that  it  finally 
takes.  If  the  hydrocellulose  be  forced  through  microscopic  jets  into 
a  bath  which  coagulates  the  hydrocellulose  threads,  fibers,  or  fila- 
ments thus  produced,  the  commodity  is  artificial  silk  which  may  be 
spun,  woven,  knitted,  or  appUed  to  any  textile  purpose  for  which 
cotton,  wool,  or  true  silk  may  be  used.     If  the  hydrocellulose  be 
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projected  through  a  sUt  or  slot  and  coagulated  mto  bands  or  strips 
or  rolled  into  or  cut  from  sheets,  it  becomes  cellophane  or  yisca. 

The  goods  which  are  the  subject  of  appeal  to  this  court,  are  either 
visca  or  cellophane,  and  as  they  are  composed  wholly  of  hydro- 
cellulose  they  are  not  similar  but  identical  in  material  with  hydro- 
cellulose  which  by  manufacturing  processes  has  been  converted  into 
artificial  silk,  that  is  to  say,  into  yarns,  threads,  fibers,  or  filaments, 
and  articles  made  of  such  yams,  threads,  fibers,  or  filaments.  Inas- 
much as  there  is  identity,  not  similarity  of  material,  none  of  the 
visca  or  cellophane  and  none  of  the  articles  here  involved,  made  of 
visca  or  cellophane,  can  be  said  to  be  dutiable  by  similitude  of  ma- 
terial to  artificial  silk  or  to  articles  made  of  artificial  silk. 

Paragraph  319  subjects  to  duty  artificial  silk;  that  is  to  say,  hydro- 
cellulose  in  the  form  of  yams,  threads,  or  filaments  and  of  articles  or 
fabrics  in  chief  value  of  such  yams,  threads,  fibers,  or  filaments. 
Congress  having  seen  fit  to  provide  for  hydrocellulose  in  its  condition 
as  artificial  silk,  it  can  not  be  held  that  such  a  provision  was  intended 
to  cover  by  similitude  of  material  hydrocellulose  not  in  that  condi- 
tion.— Schoenemann  v.  United  States  (119  Fed.  584,  586);  Fensterer 
V.  United  States  (1  Ct.  Cust.  Appls.  93,  lOO',  101;  T.  D.  31110); 
United  States  v,  Fensterer  &  Ruhe  (2  Ct.  Cust.  Appls.  368;  T.  D. 
32094);  Isler  v.  United  States  (5  Ct.  Cust.  Appls.  229-233;  T.  D. 
34401);  United  States  v,  Neuman  (6  Ct.  Cust.  Appls.  228,  229,  230; 
T.  D.  35497) ;  Strauss  &  Co.  v.  United  States  (2  Ct.  Cust.  Appls.  203; 
T.  D.  31946);  American  Express  Co.  v.  United  States  (2  Ct.  Cust. 
Appls.  39-41;  T.  D.  31591). 

To  hold  otherwise  would  subject  a  raw  material,  not  specifically 
enumerated,  to  the  duty  specifically  imposed  on  such  a  material  when 
advanced  to  the  status  of  a  manufacture  having  a  new  name  and 
fitted  for  a  use  for  which  the  raw  material  was  wholly  unsuitable, 
a  result  the  exact  reverse  of  that  generally  sought  by  tariff  legislation. 

Whether  the  visca  and  narrow  bands  or  strips  of  cellophane  are 
similar  in  use  to  yarns,  threads,  fibers,  or  filaments  of  artificial  silk 
depends  altogether  on  whether  such  narrow  bands  or  strips  of  cello- 
phane or  visca  can  be  devoted  to  the  uses  peculiar  to  yams,  threads, 
or  filaments,  that  is  to  say,  to  sewing,  weaving,  knitting,  crocheting, 
tatting,  embroidering,  and  needlework.  See  yam,  thread,  filament, 
crochet,  tat,  embroider,  and  needlework.  Standard  Dictionary  and 
Webster's  Dictionary;  United  States  v.  Veit,  Son  &  Co.  (8  Ct.  Cust. 
Appls.  290,  293,  294). 

It  is  not  claimed  by  the  Government  that  visca  and  cellophane  in 
sheets,  narrow  bands,  strips,  or  ribbons,  can  be  used  for  sewing, 
crocheting,  tatting,  or  needlework,  and  the  samples  in  evidence  are 
convincing  proof  that  they  are  not  fitted  for  such  uses.  The  Govern- 
ment does  contend  however,  that  visca  and  cellophane  in  narrow 
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bands,  strips,  or  ribbons  are  suitable  for  weaving  and  knitting,  but 
the  evidence  submitted  does  not  in  our  opinion  sustain  that  conten- 
tion. 

David  Metzger  testified  for  the  Government  in  effect  that  visca, 
cellophane,  artificial  horsehair,  artificial  silk,  straw,  cotton,  wool,  real 
silk,  palm  leaf,  raffia,  grass,  chip,  and  various  other  materials  were 
used  for  the  manufacture  of  millinery  braids,  ornaments,  trinmiings, 
and  novelties;  that  artificial  sUTc  was  a  thread  and  that  visca  was  a  sort 
of  a  rihioUj  something  flat  and  rihbonliTce;  that  visca  and  narrow 
strips  of  cellophane  may  be  woven,  knitted,  or  braided,  but  that 
they  are  not  woven  or  knitted  in  the  same  way  as  threads  or  yams 
of  artificial  silk,  artificial  horsehair,  or  cotton;  that  visca  and  cello- 
phane can  not  be  successfully  woven  or  knitted  as  a  single  material, 
but  must  be  interwoven  with  warp  threads  of  cotton,  artificial  silk, 
or  like  fibers  or  filaments  by  means  of  guides  or  tubes  in  such  a  way 
as  to  bind  the  visca  or  cellophane;  that  visca  or  cellophane  in  strips 
or  ribbons  can  not  be  used  in  the  same  way  as  cotton  and  that  in 
knitting  if  the  needle  were  permitted  to  engage  visca  or  cellophane 
strips,  they  would  break  and  "crack  right  off."  He  pointed  out  that 
illustrative  Exhibit  F  composed  of  very  fine  filaments  spun  into  a 
very  fine  thread,  was  artifl^ial  sUJc,  but  that  illustrative  Exhibit  G, 
which  was  a  very  narrow  strip  or  ribbon,  was  visca.  He  said  that 
visca  and  cellophane  could  not  be  used  as  embroidery  threads  and 
,that  if  used  at  all  in  embroidery  they  would  have  to  be  employed  for 
surface  ornamentation.  He  identified  the  braids  represented  by  Ex- 
hibits 1,  2,  and  3  as  a  combination  of  visca  and  chip  "fiber,"  and 
testified  that  cellophane  and  visca  as  used  by  him  "mostly  resembled 
straw." 

Joseph  Brandt  testified  for  the  Government  that  cellophane  and 
visca  were  more  difficult  to  work  than  metal  lame  and  that  they 
could  not  be  woven  into  a  fabric  without  the  use  of  threads  and  then 
only  by  introducing  them  into  the  fabric  by  means  of  tubes  or  warp 
guides,  called  sUngers. 

Joseph  Rubin,  another  witness  for  the  Government,  st%ted  that 
Exhibits  1,  2,  and  3  were  braids  composed  of  visca  and  chip  and  that 
the  chip  was  employed  in  the  same  manner  as  was  visca.  He  said 
that  the  term  visca  meant  an  artificial  silk  straw  which  was  used  as 
artificial  straw  and  had  a  high  luster  and  a  fineness  that  resembled 
straw.  He  said  that  visca  was  a  contraction  for  the  term  "visca 
lame,"  and  that  if  knitted  with  cotton  it  could  be  withdrawn  without 
destroying  the  skeleton  fabric  of  cotton,  but  that  if  the  cotton  were 
withdrawn  the  whole  fabric  "would  fall  apart." 

We  think  that  the  testimony  of  these  three  witnesses  proves  to  a 
conclusion  not  only  that  visca  and  cellophane  in  narrow  bands, 
strips,  or  ribbons  can  not  be  used  as  a  single  material  for  weaving, 
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knitting,  or  embroidering,  but  that  there  is  a  pronounced  difference 
between  hydrocellulose,  which  by  manufacturing  processes  is  con- 
verted into  filaments  spun  into  threads  or  made  into  yarns  and 
hydrocellulose  which  by  other  manufacturing  process  has  been 
given  the  form  of  visca  or  of  cellophane  in  bands,  strips,  or  ribbons* 
Yarns,  threads,  fibers,  or  filaments  of  hydrocellulose  can  be  used  just 
like  yarns,  threads,  fibers,  or  filaments  of  wool,  cotton,  or  silk  and 
come  within  the  statutory  designation  of  artificial  silk.  Articles 
made  from  such  yarns,  threads,  fibers,  or  filaments  are  artificial  silk 
articles.  On  the  other  hand,  hydrocellulose  in  the  form  of  bands, 
strips,  or  ribbons,  unlike  yarns,  threads,  fibers,  and  filaments  of  cotton, 
wool,  silk,  or  artificial  silk,  can  not  be  knitted  or  woven  as  a  single 
material  and  can  not  be  used  for  sewing,  crocheting,  tatting,  embroid- 
ei*ing,  or  needlework.  As  narrow  bands,  strips,  or  ribbons  of  hydro- 
cellulose can  not  be  used  substantially  in  the  way  true  yarns,  threads, 
fibers,  and  filaments  are  used  and  can  not  accompUsh  substantially 
the  results  produced  by  the  use  of  such  yarns,  threads,  fibers  and 
filaments,  they  are  not  dutiable  under  paragraph  319  by  similitude 
of  use  to  artificial  silk  yarns,  threads,  fibers,  or  filaments. — United 
States  V,  Godillot  &  Co.  (3  Ct.  Cust.  Appls.  128,  130;  T.  D.  32382); 
Pickhardt  v,  Merritt  (132  U.  S.  252,  258). 

In  view  of  the  fact  that  visca  and  strips,  bands,  and  ribbons  of 
cellophane  can  not  be  used  as  a  single  material  for  any  of  the  purposes 
for  which  yarns,  threads,  fibers, or  filaments  of  artificial  silk  can  be 
and  are  used,  it  is  evident  that  articles  made  of  visca  or  of  cello- 
phane can  not  be  like  or  similar  to  articles  made  of  yarns,  threads, 
or  fibers  of  artificial  silk.  Both  classes  of  material  may  be  used  for 
the  manufacture  of  braids,  but  the  braids  of  artificial  silk  differ 
radically  in  appearance,  quality,  texture,  and  use  from  the  braids  of 
visca  or  cellophane.  Indeed  braids  of  visca  and  cellophane  far  from^ 
resembUng  braids  of  artificial  silk  more  nearly  resemble  braids  of 
straw,  chip,  grass,  or  palm  leaf.  In  fact,  the  samples  in  evidence 
fully  establish  that  none  of  the  products  of  visca  or  cellophane  are 
like  articles  of  artificial  silk. 

The  testimony  in  the  case  is  uncontradicted  that  in  quality  and 
texture  cellophane  in  sheets  very  closely  resembles  gelatin  in  sheets, 
rendered  resistant  to  water  by  manufacturing  processes.  Although 
the  gelatin  sheets  in  evidence  are  manufactured  from  animal  tissue, 
and  the  exhibits  of  visca  and  of  cellophane  are  made  from  vegetable 
fiber,  both  products  are  so  much  alike  in  appearance,  quality,  and  tex- 
ture that  they  appear  to  be  of  the  same  material,  and  it  is  difficult, 
if  not  impossible,  for  the  lay  eye  to  distinguish  one  from  the  other. 
Gelatin  in  sheets,  like  cellophane  in  sheets,  is  sold  to  candy  manufac- 
turers for  the  wrapping  of  candies  and  candy  boxes.  The  exhibits 
and  illustrative  exhibits  in  evidence  prove  beyond  question  that  in 
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appearance,  quality,  and  texture  visca  and  cellophane  sheets,  bands, 
and  ribbons  bear  a  much  greater  resemblance  to  gelatin  sheets, 
strips,  bands,  or  ribbons  than  they  do  to  artificial  silk.  The  visca 
and  narrow  strips,  bands,  and  ribbons  of  cellophane  are  also  more 
like  straw  than  artificial  silk  in  material,  quality,  and  the  use  to  which 
they  are  put — indeed  their  resemblance  to  straw  is  so  marked  that 
they  are  called  artificial  straw.  They  can  not,  however,  be  subjected 
to  duty  as  straw  by  similitude  inasmuch  as  straw  is  on  the  free  list. 
(Par.  386,  tariff  act  1913.)  As  visca  and  sheets,  strips,  bands,  and 
ribbons  of  cellophane  resemble  in  appearance,  quality,  and  texture 
articles  having  the  same  form  composed  of  gelatin,  we  think  that  the 
visca  and  the  sheets,  strips,  bands,  and  ribbons  of  cellophane,  whether 
crimped  or  not,  covered  by  typical  protests  934448  and  937803,  are 
dutiable  under  paragraph  34  because  of  their  similitude  to  manu- 
factures of  gelatin. 

Visca  and  narrow  strips,  bands,  or  ribbons  of  cellophane  are  used 
in  substantially  the  same  way  as  straw  for  the  manufacture  of  braids, 
plaits,  hats,  and  other  articles,  and  the  manufactures  of  such  visca 
and  narrow  strips,  bands,  or  ribbons  of  cellophane  are  quite  similar 
to  manufactures  of  straw.  As  braids,  plaits,  and  hats  of  straw  are  pro- 
vided for  eo  nomine,  however,  in  paragraph  335,  braids,  plaits,  and 
hats  made  of  visca  or  of  narrow  strips,  bands,  or  ribbons  of  cellophane 
are  dutiable  under  that  paragraph  by  similitude.  All  the  other  ar- 
ticles made  of  visca  and  narrow  strips,  bands,  or  ribbons  of  cello- 
phane are  composed  of  a  material  similar  to  gelatin  in  appearance, 
quality,  and  texture,  and  to  straw  in  material,  quality,  and  use. 
Such  articles  are  dutiable  at  25  per  cent  ad  valorem  either  under 
paragraph  34  by  similitude  to  manufactures  of  gelatin  or  under 
paragraph  368  by  similitude  to  manufactures  of  straw. 

We  find,  first,  that  the  colored  hat  braids  represented  by  Exhibits 
1,  2,  3,  4,  5,  and  24  are  dutiable  at  20  per  cent  ad  valorem  under 
paragraph  335  because  of  their  similitude  to  dyed  or  colored  hat 
braids  of  straw;  second,  that  the  hat  materials  made  by  winding 
cellophane  bands  around  long  strips  of  cloth  or  paper  in  the  manner 
shown  by  Exhibits  6,  7,  8,  9,  and  10  are  dutiable  at  25  per  cent  ad 
valorem  either  by  similitude  to  manufactures  of  gelatin  under  para- 
graph 34  or  by  similitude  to  manufactures  of  straw  under  paragraph 
368;  third,  that  the  partly  manufactured  hats  represented  by  Exhibits 
27  and  28  composed  of  cellophane  braids,  cellophane  plaits,  or  of 
cellophane  bands  wound  around  cloth  or  paper  are  dutiable  at  25 
per  cent  ad  valorem  because  of  their  similitude  to  the  hats  provided 
for  in  paragraph  335;  fourth,  that  the  sheets  and  wide  bands  or 
ribbons  of  (tollophano  whether  crimped  or  not,  represented  by  Ex- 
hibits 13,  14,  15,  16,  23,  and  31,  are  similar  in  appearance,  quality, 
and  texture  to  sheets,  wide  bands,  or  ribbons  of  gelatin  and  are 
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therefore  dutiable  at  25  per  cent  ad  valorem  under  paragraph  34  by- 
reason  of  their  similitude  to  gelatin  made  resistant  to  water  by 
manufacturing  processes;  fifth,  that  the  articles  represented  by 
Exhibits  11,  12,  and  25  and  composed  of  narrow  strips  of  plain  or 
crimped  cellophane  held  in  place  by  threads  of  cotton  or  of  artificial 
silk  are  dutiable  at  25  per  cent  ad  valorem  either  under  paragraph 
34  by  reason  of  their  similitude  to  manufactures  of  gelatin  or  under 
paragraph  368  by  reason  of  their  similitude  to  manufactures  of  straw; 
sixth,  that  the  materials  represented  by  Exhibits  17,  18,  19,  20,  21, 
Bud  22  are  dutiable  at  25  per  cent  ad  valorem  under  paragraph  34 
by  reason  of  their  similitude  in  appearance,  quality,  and  texture  to 
narrow  strips,  bands,  or  ribbons  of  gelatin,  made  resistant  to  water 
by  manufacturing  processes;  seventh,  that  the  goods  represented 
by  Exhibits  26,  29,  and  30  are  dutiable  at  60  per  cent  ad  valorem 
imder  paragraph  347,  either  as  artificial  leaves,  stems,  and  flowers 
or  as  articles  composed  in  chief  value  of  leaves,  stems,  and  flowers.  • 
The  decision  of  the  board  overruling  the  protest  as  to  Exhibits 
26,  29,  and  30,  and  the  merchandise  covered  thereby,  is  aflirmed. 
As  to  the  rest  of  the  exhibits  and  the  merchandise  represented  there- 
by, the  decision  of  the  board  is  reversed.     Modified. 


(T.  D.  39142.) 

Chinese  wine — Revenue  act  of  1918. 

Wing  Yek  Chono  &  Co.  v.  United  States  (No.  2143). 

3fEDiCAL  Preparations  Containing  Alcohol — Distilled  Spirits — Chinese  Me- 
dicinal Wine. 
Certain  Chinese  wines  used  by  the  Chinese  for  medicinal  purposes  were  assessed 
with  duty  by  the  collector  under  paragraph  16,  tariff  act  of  1913,  which  pro\dde8  for 
"Chemical  and  medicinal  preparations  *  *  *  containing  ♦  *  *  alcohol/* 
:and  also  with  the  additional  duty  levied  on  distilled  spirits  by  section  600  of  the 
revenue  act  of  1918.  The  classification  was  as  a  medicinal  preparation  and  not  as 
distilled  spirits;  and  the  merchandise  should  not  have  been  subjected  to  the  addi- 
tional duty. 

United  States  Court  of  Customs  Appeals,  May  26,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8465  (T.  D.  38875). 

[Reversed.] 

Walden  <fc   Webster  for  appellants. 

William  W.  Eoppin^  Assistant  Attorney  General  (Samuel  Isenschmid  and  Samuel 
M.  Richardson,  special  attorneys,  of  counsel),  for  the  United  States. 

{Oral  argument  April  25, 1022,  by  Mr.  Webster  and  Mr.  Isenschmid.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Smpth,  Judge,  delivered  the  opinion  of  the  court: 
The  goods  invoiced  as  Oo-Kok,  Wo-Chork,  Kop  Kai,  Non  Sun, 
Wai  Sang,  Chun  Lo,  Fu  Kwat,  Pak  Sui,  Tsz  Po,  Tad  Tar,  Shum 
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•  Yong,  and  Moy  Lo,  medicated  spirits,  were  classified  by  the  collector 
as  medicinal  preparations  containing  alcohol  and  were  assessed  for 
duty  at  20  per  cent  ad  valorem  and  at  20  cents  and  40  cents  per 
pound,  according  to  alcoholic  content,  under  paragraph  16  of  the 
tariflF  act  of  1913.  In  addition  to  this  duty  the  collector  assessed  a 
duty  of  $2.20  per  proof  gallon  under  the  provisions  of  section  600 
of  the  revenue  act  of  1918,  approved  February  24,  1919.  The  per- 
tinent parts  of  paragraph  16  and  of  section  600  are  as  follows: 

16.  Chemical  and  medicinal  componndfl  and  preparations  *  *  ♦  containing 
more  than  20  per  centum  of  alcohol  and  not  more  than  50  per  centum  of  alcohol, 
J20  cents  per  poiind  and  20  per  centum  ad  valorem;  containing  more  than  50  per 
centum  of  alcohol,  40  cents  per  pound  and  20  per  centum  ad  valorem. 

600.  That  there  shall  be  levied  and  collected  on  all  distilled  spirits  now  in  bond 
or  that  have  been  or  that  may  be  hereafter  produced  in  or  imported  into  the  United 
States  ♦  *  ♦  a  tax  of  $2.20  (or,  if  withdrawn  for  beverage  purposes  or  for  use  in 
the  manufacture  or  production  of  any  article  used  or  intended  for  use  as  a  beverage, 
a.tax  of  $6.40)  on  each  proof  gallon. 

The  board  found  that  the  collector  had  classified  the  merchandise 
as  distilled  spirits  and  held  that  there  was  nothing  in  the  invoice 
or  the  record  in  the  case  which  suggested  '/anything  about  com- 
pound preparations,  medicinal  concoctions,  or  anything  except  spirits 
and  wines.*'  The  decision  called  attention  to  section  611  of  the 
revenue  act  of  1918,  and  after  pointing  out  that  the  act  defined  what 
wine  was,  how  it  should  be  treated,  and  how  different  percentages  of 
alcohol  should  be  regarded,  ruled  that  '*  spirits  imported  under  that 
law  should  be  taxed  according  to  proof  gallon,  one  rate  for  beverage 
purposes  and  another  for  nonbeverage  purposes.*'  The  board  was 
apparently  of  the  opinion  that  the  goods  were  wines  which,  on  account 
of  their  alcoholic  content,  should  be  classed  as  distilled  spirits  and 
subjected  to  duty  as  spirituous  beverages.  In  the  judgment  of  the 
board  the  importers  had  no  cause  for  complaint  inasmuch  as  the 
importation  had  been  taxed  as  a  nonbeverage  preparation. 

Whether  Chinese  medicated  wines  are  medicinal  preparations  is  a 
question  of  fact  which  seems  to  have  been  uniformly  resolved  in  the 
negative  by  the  board  which  has  consistently  held  such  wines  to  be 
distilled  spirits  dutiable  as  spirituous  beverages. — Protest  of  Kwong 
Chin  Chong,  T.  D.  14047,  affirmed  Kwong  Ching  Chong  v.  United 
States  (119  Fed.  383);  protest  of  Tuck,  High  &  Co.,  T.  D.  14411; 
protest  Chee  Ho  Tong,  T.  D.  24675;  protest  Joe  Kee,  T.  D.  25218; 
G.  A.  1030;  protest  Choy  Chong  Wo,  T.  D.  31523  (Apr.  24,  1911). 
On  June  5,  1917,  however,  the  Treasury  Department  after  investi- 
gation found  that  such  medicinal  preparations  were  '^  dealt  in  in  the 
drug  trade  of  China  and  the  United  States  and  that  the  Chinese 
have  faith  in  them,  owing  to  their  belief  that  they  contain  a  certain 
amoimt  of  medicinal  virtue."  The  department  accordingly  directed 
that  medicated  Chinese  wines  be  assessed  for  duty  as  medicinal 
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preparations  containing  alcohol  under  paragraph  16  of  the  tariff 
act  of  1913.     (T.  D.  37212.) 

The  appraiser  returned  the  goods  as  medicinal  preparations  and 
after  protest  was  made  he  not  only  reported  to  the  collector  that  they 
had  been  so  returned,  but  took  the  pains  to  state  that  he  agreed  with 
the  claim  of  the  importer  that  they  were  medicinal  preparations. 
Notwithstanding  the  order  of  the  Treasliry  Department  and  the 
return  of  the  appraiser,  the  collector,  had  he  been  so  minded,  might 
have  disregarded  both  the  order  and  the  return  and  classified  the 
importation  not  as  medicinal  preparations  but  as  distilled  spirits  or 
as  wines  or  even  as  spirituous  beverages,  which  classification  the 
board  and  this  court  would  have  been  obliged  to  accept  in  the  absence 
of  any  evidence  showing  that  the  collector  had  erred  in  making  it. 
But  the  record  establishes  beyond  all  question  that  the  merchandise 
was  assessed  with  the  primary  duties  imposed  by  paragraph  16  on 
medicinal  preparations  containing  alcohol  and  with  the  duties  pre- 
scribed for  the  percentage  of  alcohol  actually  found  in  the  merchan- 
dise. From  this  it  follow?  that  the  medicated  wines  or  spirits  were 
classified  as  medicinal  preparations  containing  alcohol  and  not  as  dis- 
tilled spirits  as  stated  by  the  board. 

Moreover,  two  affidavits  submitted  to  the  collector  were  on  the 
hearing  before  the  board  offercid  and  received  in  evidence  without 
objection.  In  one  of  the  affidavits  the  goods  were  described  as 
medicinal  preparations  and  in  the  other  as  medicinal  wines.  Both 
affidavits  contained  a  statement  that  the  merchandise  was  used  by 
Chinese  in  the  United  States  for  medicinal  purposes.  In  view  of  the 
fact  that  the  collector  classified  the  importation,  not  as  wines  or  dis- 
tilled spirits,  but  as  medicinal  preparations  containing  alcohol,  and 
as  that  finding  and  the  affidavits  in  evidence  are  not  impeached  in 
any  way,  we  must  hold  that  the  goods  are  medicinal  preparations 
■  containing  alcohol,  and  not  wines  or  distilled  spirits  as  found  by  the 
board.  The  decision  is  based  on  the  facts  disclosed  by  this  particular 
record  and  is  limited  to  the  points  discussed  on  oral  argument  of  the 
appeal  and  in  the  briefs  of  counsel. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


(T.  D.  39143.) 

Chinese  wine — Revenue  act  of  1918. 

Shun  Yuen  Hing  &  Co.  v.  United  States  (No.  2145). 

Medicinal  Preparations  Containing  Alcohol — Distilled  Spirits — Chinese  Mb- 
DiaNAL  Wines. 
Certain  Chinese  wines,  used   by  the  Chinese   for  medicinal   purposes,   were 
assessed  with  duty  by  the  collector  under  paragraph  16,  tariff  act  of  1913,  which 
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provides  for  "Chemical  and  medicinal  preparatioDfi  *  *  *  containing  *  *  * 
alcohol/'  and  also  with  the  additional  duty  levied  on  distilled  spirits  by  section  600 
of  the  revenue  act  of  1918.  The  classification  was  as  a  medicinal  preparation  and 
not  as  distilled  spirits;  and  the  merchandise  should  not  have  been  subjected  to  the 
additional  duty.— Wing  Yee  Chong  &  Co.  v.  United  States  (11  Ct.  Cust.  Appls.  — ; 
T.   D.  39142)  decided  concurrently  herewith  followed. 

United  States  Court  of  Customs  Appeals,  May  26,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44554. 

[Reversed.] 

Frank  L.  Lawrence  ( Martin  T.  Baldwin  of  counsel)  for  appellants. 
William  W.  Hopping  Assistant  Attorney  General  (Samuel  Isenschmid  and  Samuel 
M.  Richardson,  special  attorneys,  of  counsel),  for  the  United  States. 

[Oral  argument  April  25, 1922,  by  Mr.  Isenschmid.] 

Before  Smfth,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

In  this  case  as  in  the  case  of  Wing  Yee  Chong  &  Co.  v.  United 
States,  suit  No.  2143,  this  day  decided,  the  goods  were  returned  by 
the  appraiser  as  a  medicinal  preparation  containing  alcohol.  The 
collector  classified  the  goods  as  medicinal  preparations  containing 
alcohol,  and  assessed  them  with  the  duty  prescribed  for  such  prepara- 
tions by  section  16  of  the  tariff  act  of  1913,  plus  the  additional  duty 
of  $2.20  per  proof  gallon  imposed  on  distilled  spirits  by  section  600 
of  the  revenue  act  of  1918.  Two  affidavits  were  submitted  to  the 
collector  which  were  with  the  protest  and  other  papers  transmitted 
to  the  board  and  on  the  papers  so  transmitted  the  case  was  sub- 
mitted by  stipulation  to  the  board  for  decision.  From  one  of  the 
affidavits  it  appeared  that  the  merchandise  was  medicinal  wines 
used  for  medicinal  and  not  for  beverage  purposes.  The  other 
affidavit  merely  stated  that  to  the  best  knowledge  and  belief  of  the 
affiant,  the  merchandise  was  used  by  Chinese  people  in  the  United 
States  for  medicinal  purposes. 

The  return  of  the  appraiser  and  classification  of  the  collector  in 
accord  with  the  return  not  being  impeached  or  contradicted  in  any 
way  we  must  hold  that  the  goods  are  medicinal  preparations  subject 
to  the  duties  imposed  by  paragraph  16  of  the  tariff  act  of  1913. 
This  ruling  is  based  upon  the  facts  disclosed  by  the  record  in  this 
case  and  is  limited  to  the  points  discussed  on  oral  argument  of  the 
appeal  and  in  the  briefs  of  counsel. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 
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(T.  D.  39144.) 
Rug8. 
United  States  v.  Vandegript  &  Co.  (No.  2149). 

1.  AxMiNSTER  Rugs. 

Axminster  rugs  are  of  three  kinds — Costly  ones  made  by  hand  and  requiring 
much  time  and  labor  for  their  production;  less  costly  ones  closely  resembling  the 
handmade  ones,  but  woven  quickly  as  single  entities,  on  power  looms;  and  still 
less  costly  ones  cut  from  machine-woven  lengths  bearing  repeated  Axminster 
patterns. 

2.  Construction,  Paragraph  300,  Tariff  Act  op  1913 — Carpets— Rugs. 

Paragraph  300,  tariff  act  of  1913 — "Carpets  of  every  description,  woven  whole 
ior  rooms,  and  Oriental,  Berlin,  Aubusson,  Axminster,  and  similar  rugs  " — ^is  limited 
to  carpets,  carpeting  and  rugs  which  are  woven  as  complete,  separate,  single  entities. 

3.  Construction,  Paragraph  303,  Tariff  Act  of  1913 — "Portions  of  Carpets  or 

Carpeting.  " 
Paragraph  303,  tariff  act  of  1913,  providing  that  "Mats,  rugs  for  floors  *  *  * 
and  other  portions  of  carpets  or  carpeting,  *  *  *  not  specially  provided  for" 
shall  bear  the  vanie  rate  of  duty  as  carpets  or  carpeting  of  like  character  and  de- 
scription, provides  for  rugs  which  are  not  woven  whole  for  rooms  or  as  single  entities, 
but  which  are  portions  of  carpets  or  carpeting  or  made  therefrom. 

4.  Cheap  Machinemade  Axminster  Rugs. 

Axminster  rugs  made  by  cutting  them  from  running  machinemade  lengths 
and  binding  their  ends  are  not  to  be  classified  as  Axminster  rugs,  under  paragraph 
300,  tariff  act  of  1913,  but  are  dutiable  as  Axminster  carpeting  under  paragraph 
293,  by  virtue  of  paragraph  303.— Beuttell  &  Sons  v.  United  States  (8  Ct.  Cust. 
Appls.  409;  T.  D.  37666)  limited. 

United  States  Court  of  Customs  Appeals,  May  26,  1922. 

Appe.vl  from  Board  of  United  States  General  Appraisers,  Abstract  44587. 
[Affirmed.] 

William  W.  Hop  pin  ^  Assistant  Attorney  General  (Charles  D.  Laiorence  and  Harry 
M.  Farrellf  special  attorneys,  of  counsel),  for  the  United  States. 
Comstork  <5c  Washburn  {J.  Stuart  Tompkins  of  counsel)  for  appellees. 

(Oral  argument  April  25,  1922,  by  Mr.  Lawrence  and  Mr.  Tompkins.l 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  Db  Vries,  Presiding  Judge> 
participating  in  the  decision  by  agreement  of  counsel. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 
Certain  rugs  imported  at  the  port  of  Philadelphia  and  classified 
by  the  collector  of  customs  as  Axminster  rugs  wer«  assessed  for  duty 
at  50  per  cent  ad  valorem  under  paragraph  300  of  the  tariff  act  of 
1913,  which  paragraph  reads  as  follows: 

300.  Carpets  of  every  description,  woven  whole  for  rooms,  and  Oriental,  Berlin  ^ 
Aubusson,  Axminster,  and  similar  rugs,  50  per  centum  ad  ^•alorera. 
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The  importer  protested  that  the  rugs  were  dutiable  at  35  per  cent 
ad  valorem  under  paragraph  293  by  virtue  of  paragraph  303,  which 
said  paragraphs  in  so  far  as  pertinent  are  as  follows: 

293.  AubusBon,  Axminster,  moquette,  and  chenille  caxpets,  figured  or  plain,  and 
all  carpets  or  carpeting  of  like  character  or  description,  35  per  centum  ad  valorem. 

303.  Mats,  rugs  for  floors  »  *  *  and  other  portions  of  carpets  or  carpeting, 
*  *  *  not  specially  provided  for  in  this  section,  shall  be  subjected  to  the  rate  of 
duty  herein  imposed  on  carpets  or  carpeting  of  like  character  or  description. 

The  Board  of  General  Appraisers  sustained  the  protest  and  the 
Government  appealed. 

It  appears  from  the  evidence  that  the  rugs  covered  by  the  protest 
are  woven  in  running  lengths  of  50  to  100  yards,  which  running 
lengths  after  weaving  are  cut  at  a  point  indicated  by  the  design  into 
separate  rugs.  The  rugs  cut  from  the  running  lengths  are  completed 
by  binding  or  turning  back  and  sewing  the  ends. 

The  Government  abandoned  its  appeal  as  to  the  rugs  made  of 
chenille,  but  contends  that  the  testimony  establishes  without  con- 
tradiction that  the  rest  of  the  rugs  are  Axminster  rugs  and  that  there- 
fore these  rugs  are  dutiable  under  paragraph  300  as  assessed  by  the 
collector  and  not  under  paragraph  293  as  claimed  by  the  importer. 
In  support  of  that  contention  the  Government  cites  the  cases  of 
Beuttell  &  Sons  v.  United  States  (8  Ct.  Oust.  Appls.  409;  T.  D. 
37666)  and  United  States  v,  Gertzen  Co.  (8  Ct.  Cust.  Appls.  428; 
T.  D.  37668). 

The  making  of  rugs  and  carpets  was  an  established  oriental  indus- 
try hundreds  of  years  before  the  manufacture  of  such  articles  became 
a  part  of  the  industrial  economy  of  Europe.  Such  rugs  and  carpets 
were  originaUy  made  by  hand,  and  whether  they  covered  the  whole 
floor  or  only  a  part  of  it,  they  were  woven  as  complete  single  entities 
which  from  center  to  border  were  the  work  of  the  weaver.  The 
manufacture  of  rugs  and  carpets  began  in  Spain  about  the  end  of 
the  fifteenth  century,  in  France  in  the  first  quarter  of  the  sixteenth 
century,  and  in  England  about  the  beginning  of  the  eighteenth 
century.  The  oriental  rug  was  the  handmade  rug  of  the  East,  the 
Aubusson  the  handmade  rug  of  France,  and  the  Axminster  the  hand- 
made rug  of  England.  The  invention  of  power  looms  in  1783  and 
the  development  of  improvements  therein  by  Erastus  Bigelow  in 
1841,  made  possible  the  manufacture  by  steam-driven  machinery  of 
rugs  and  carpets,  so  closely  resembling  those  made  by  hand  that 
the  power-loom  imitations  not  only  took  the  name  of  the  original 
after  which  they  were  patterned,  but  almost  drove  that  commodity 
out  of  the  market.  Hand-woven  rugs  and  carpets  are  still  made, 
however,  in  France,  England,  and  Ireland,  and  continue  to  figure 
as  commercial  products.  (See  carpets — Encyclopedia  Britannica; 
see  carpets  and  rugs — New  International  Encyclopedia.)     Bigelow's 
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inventions  apparently  brought  about  the  weaving  of  carpets  in  very 
long  lengths  and  from  that  finiUly  came,  it  seems,  the  repeating  in 
running  lengths  of  the  patterns  of  rugs.  Such  running  lengths  were 
converted  into  rugs  by  cutting  across  the  warp  at  the  place  indicated 
by  a  drop  in  the  pile  and  then  binding  the  ends  to  prevent  the  fraying 
out  of  the  fabric.  Rugs  so  made,  like  the  first  power-loom  rugs, 
took  the  name  of  some  handmade  rug,  but  as  they  were  cut  from 
running  lengths  it  is  apparent  that  they  were  a  much  cheaper  product 
than  either  the  handmade  rug  or  the  original  power-loom  rug. 

From  this  brief  history  of  carpet  and  rug  making  it  is  clear  that 
rugs  made  by  three  different  processes  of  manufacture  may  never- 
theless bear  the  same  name.  And  so  we  have  first,  costly  Axminster 
rugs  made  by  hand  and  requiring  much  time  and  labor  for  their  pro- 
duction; second,  less  costly  Axminster  rugs  closely  resembling  the 
handmade  rug,  but  woven  quickly  as  single  entities  on  power  looms; 
and  third,  cheaper  Axminster  rugs  cut  from  lengths  bearing  repeated 
Axminster  patterns  and  woven  in  lengths  as  are  power-loom  Axmin- 
ster carpets.  Barring  the  pattern,  rugs  of  the  third  class  do  not  rank 
with  either  the  handmade  or  the  power-loom  article  woven  whole  or 
as  single  entities  and  are  more  like  rugs  made  by  binding  short  strips 
of  carpet  or  by  cutting  lengths  of  carpets  into  strips  and  binding  or 
hemming  the  ends  of  the  strips. 

Paragraph  300  provides  for  carpets  "woven  whole  for  rooms''  and 
for  oriental,  Berlin,  Aubusson,  Axminster,  and  similar  rugs.  As  the 
original  handmade  rugs  bearing  these  names  and  their  power-loom 
namesakes  are  woven  whole,  that  is,  as  comph'te  single  entities,  and 
as  carpets  ''woven  whole  for  rooms"  may  be  called  either  carpets  or 
rugs  according  to  the  floor  space  covered,  we  feel  warranted  in  con- 
cluding that  the  scope  of  paragraph  300  is  limited  to  carpets,  carpet- 
ing, and  rugs  which  are  woven  as  complete  separate  single  entities. 
Paragraph  303,  on  the  other  hand,  provides  for  rugs  which  are  not 
woven  whole  for  rooms  or  as  single  entities,  but  which  are  portions 
of  carpet  or  carpeting  or  made  therefrom.  As  Axminster  and  chenille 
carpets  are  provided  for  by  name  in  paragraph  293,  and  as  the  rugs 
under  consideration  are  not  carpets  or  rugs  woven  whole  for  rooms 
or  as  single  entities,  but  are  either  portions  of  Axminster  carpeting 
or  cut  from  lengths  of  Axminster  carpeting,  we  think  the  goods  here 
involved  are  more  specifically  provided  for  in  paragraph  293  by 
virtue  of  the  provisions  of  paragraph  303,  than  they  are  by  para- 
graph 300,  which  is  limited  to  Axminster  rugs  produced  by  a  different 
manufacturing  process. — Beuttell  v.  United  States  (7  Ct.  Oust.  Appls. 
356;  T.  D.  36905);  Beuttell  v,  Magone  (157  U.  S.  164,  at  p.  158). 

Of  com^e,  if  rugs  are  assessed  as  Axminster  rugs  at  50  per  cent  ad 
valorem  under  paragraph  300  and  the  importer  fails  to  show  that 
96370— 22— VOL  41 ^24 
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such  rugs  were  made  from  portions  of  carpets  or  carpetings,  the 
assessment  must  stand. — Beuttell  v.  United  States  (8  Ct.  Oust.  Appls. 
409-413;  T.  D.  37666) ;  United  States  v.  Gertzen  Co.  (8  Ct.Cust.  Appk. 
428;  T.  D.  37668).  If,  however,  it  be  shown  that  such  rugs  were  not 
woven  whole  for  rooms  or  as  separate  entities,  but  were  made  from 
portions  of  carpets  or  carpetings,  then  by  virtue  of  paragraph  303  they 
are  subject  to  the  rate  of  duty  imposed  by  the  tariff  act  on  carpets  or 
carpeting  of  like  character  or  description. — Beuttell  &  Sons  v.  United 
States  (7  Ct.  Cust.  Appls.  356;  T.  D.  36905) ;  United  States  v.  Carson, 
Pirie,  Scott  &  Co.  (8  Ct.  Cust.  Appls.  240;  T.  D.  37519);  Beuttell  & 
Sons  V.  United  States  (8  Ct.  Cust.  Appls.  409;  T.  D.  37666);  United 
States  V.  Snellenburg  &  Co.  et  al.  (9  Ct.  Cust.  Appls;  59;  T.  D. 
37939) ;  United  States  v.  Trorlicht,  Dimcker  Carpet  Co.  et  al.  (10  Ct. 
Cust.  Appls.  254;  T.  D.  38618). 

The  decision  of  the  Board  of  General  Appraisers  is  therefore 
affirmed. 

CONCUBBING   OPINION. 

Barbeb,  Judge:  I  concur  in  the  foregoing  opinion,  but  think  it 
should  be  noticed  that  it  results  in  limiting  the  views  expressed  in 
Beuttell  &  Sons  v.  United  States  (8  Ct.  Cust.  Appls.  409  at  420;  T.  D. 
37666),  wherein,  in  language  of  which  I  was  the  author,  it  was  said 
without  qualification  that  Axminster  rugs  in  the  statute  were  '^re- 
garded as  properly  classifiable  with  the  most  valuable  rugs,  such  as 
Oriental,  Aubusson,  and  Berlin." 

The  logic  of  the  instant  case  is  to  modify  the  quoted  statement  in 
effect  by  saying  that  certain  Axminster  rugs  were  so  regarded. 


(T.  D.  39145.) 
Shortage  ofjewdry. 

United  States  v,  Lifpicann,  Spier  &  Hahn  (No.  2155). 

1.  Section  2921,  Rbvisbd  Statutes — ^Allowance  for  Shortage. 

Revised  Statutes  section  2921  provides  without  ambiguity  that  the  coUector 
must  make  aUowance  for  shortage  found  and  reported  by  the  appraiser  in  the  man- 
ner  therein  provided.  It  does  not  clothe  the  collector  with  power  to  require,  or 
cast  a  burden  upon  the  importer  to  furnish,  any  other  evidence.  While  it  is  true 
that  duties  accrue  upon  imported  merchandise  at  the  exact  moment  it  crosses  the 
Une  within  the  customs  district,  it  is  a  physical  impossibiUty  to  ascertain  its  exact 
quantity  at  that  time,  and  this  section  should  be  regarded  as  establishing  a  rule  to 
ascertain  it. 

2.  Treasury  Regulation  must  Harmonize  with  Statute. 

Compliance  with  a  Treasury  regulation  will  not  justify  the  disregarding  of  the 
mandatory  provision  of  a  statute. 
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3.  Evidence,  Presumption  that  Customs  Officers  Discharge  Their  Duty — 
Allowance  for  Shortage. 
Where  the  discharging  inspector  reported  that  a  case  was  discharged  in  apparent 
good  order,  and  the  appraiser  reported  a  shortage  and  that  the  case  was  received  on 
the  examination  floor  in  bad  order  in  that  the  board  on  its  bottom  was  broken  and 
the  cartons  torn,  no  violence  is  done  to  the  legal  presumption  that  the  customs  offi- 
cers discharged  their  duty  by  the  theory  that  the  missing  goods  were  abstracted  be- 
fore the  case  crossed  the  customs  line.  In  such  case  the  collector  should  have  made 
allowance  for  shortage  as  directed  by  Revised  Statutes  section  2921 . 

United  States  Court  of  Customs  Appealsj  May  26,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A,  8479  (T.  D.  38911). 

[Affirmed.] 

William  W.  HoppiUy  Assistant  Attorney  General  (Samuel  Isensckmid  and  Samuel  IT, 
Richardson^  special  attorneys,  of  counsel),  for  the  United  States. 
Comstock  ik  Washburn  {George  J.  Puckhafer  of  counsel)  for  appellees. 

[Oral  argument  April  25, 1922,  by  Kr.  Isenschxnid  and  Mr.  Puckhafer.] 

Before  Sahth,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel . 

Barber,  Judge,  delivered  the  opinion  of  the  court: 

The  undisputed  facts  in  this  case  are  substantially  as  follows: 

Nine  cases  of  merchandise  arrived  at  New  York  by  vessel  March  6, 
1920.  Two  days'  later  a  consumption  entry  therefor  was  filed  and  a 
cofisumption  entry  permit  issued. 

One  of  the  nine  cases,  numbered  15488,  was  sent  to  the  appraisers' 
stores  for  examination  and  appraisal,  and  it  was  found  by  the  ap- 
praiser that  the  contents  were  short  4|  plus  8i  dozen  of  metal  boleros 
set  with  imitation  precious  stones. 

The  only  question  before  us  is,  whether,  under  the  facts  hereinafter 
set  forth,  it  was  lawful  for  the  collector  to  take  duty  on  such  shortage 
upon  the  theory  that  the  missing  articles  were  imported  but  lost 
after  arrival. 

The  legality  of  such  assessment  was  seasonably  challenged  by  a 
protest,  which  was  sustained  by  the  board. 

In  his  report  to  the  general  appraisers  accompanying  the  papers  in 
the  case  the  collector  stated,  under  date  of  March  29,  1921 : 

The  discharging  inspectors  report  that  case  1548  (sic)  was  landed  and  disposed  of 
by  them  while  in  good  order.  The  appraiser  states  the  package  was  received  in  bad 
order  and  that  a  portion  of  the  invoiced  contents  was  missing. 

In  view  of  the  changed  condition  of  the  outer  package  and  the  absence  of  any 
report  of  shortage  by  the  discharging  inspectors,  it  was  assumed  that  the  nussing 
articles  were  lost  after  arrival. 

Duty  was  assessed  accordingly  on  the  invoiced  and  entered  contents.  Note  T.  D. 
38393. 
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At  the  hearing  before  the  board  the  appraiser's  answer  to  the 
protest,  dated  December  7,  1920,  was  offered  by  the  importers  and 
received  in  evidence.     The  material  part  thereof  is  as  follows: 

Case  15488  was  received  on  the  examination  floor  in  bad  order,  but  was  not  marked 
bad  order.  The  board  at  the  bottom  of  the  case  was  fou^nd  broken,  the  cartons  torn, 
and  the  shortages  noted  on  the  invoice  were  discovered.  In  the  opinion  of  this  office 
the  above  shortages  were  due  to  robbery. 

Upon  the  report  made  by  the  appraiser,  probably  under  date  of 
March  31, 1920,  and  attached  to  the  invoice,  appears  the  entry: 

Case  not  marked  bad  order  was  found  to  have  bottom  board  broken  and  evidently 
robbed. 

On  the  invoice,  and  referring  to  case  15488,  the  shortages  are  noted 
and  the  following  memorandum  made: 

Case  not  marked  bad  order  and  not  tin  lined.  Board  on  bottom  cracked  and  on 
investigation  found  paper  cartons  torn.    Evidence  of  robbery. 

On  the  back  side  of  the  consumption  entry  permit,  apparently 
under  date  of  June  14,  1920,  is  the  inspector's  return  stating  that — 

The  articles  described  herein  have  been  landed,  delivered,  or  disposed  of  as  directed 
and  in  apparent  good  order  except  as  noted  below. 

There  was  no  notation  below. 

A  paper  is  fastened  to  the  face  of  the  consumption  entry  permit 
on  which  appears  an  undated  memorandimi  as  follows : 

The  within  nine  (9)  cases  del'd  from  whf.  in  apparent  good  order.  Records  of  S/S 
Co.  agree  with  above  &  so  signed  for — 

followed  by  the  inspector's  signature.     Following  this,  under  date 
of  February  24,  1921,  is  indorsed — 

Respectfully  forwarded  to  the  collector  as  a  reply  to  protest  No.  12676 — 

signed  by  an  acting  deputy  surveyor.     12676  is  the  number  of  the 
protest  in  this  case. 

It  may  be  noted  that  the  collector  states  that  the  inspector  re- 
ported that  the  case  in  question  was  landed  and  disposed  of  whUe  in 
good  order.  The  inspector  himself  states  that  it  was  in  apparent 
good  order.  The  appraiser  states  that  it  was  not  marked  had  order. 
The  entry  on  the  invoice  refers  to  the  case  as  having  bottom  board 
cracked,  while  the  report  of  examination  and  ihe  answer  to  the  protest 
states  the  board  was  hrohen. 

The  Government  contends  that  the  discharging  inspector's  state- 
ment or  certificate,  whichever  it  may  be  termed,  establishes  that 
the  goods  reported  short  were  actually  brought  into  the  customs 
district,  and  therefore  dutiable,  notwithstanding  the  certificate  of 
shortage  made  by  the  appraiser  to  the  collector. 

Tn  this,  connection  reference  may  be  made  to  T.  D.  38393,  men- 
tioned in  the  collector's  return.     It  is  a  Treasury  regulation  dated 
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May  3,  1920,  amending  article  608  of  the  Customs  Regulations  of 
1915.  This  regulation  in  substance  provided  that  allowance  should 
be  made  in  liquidation  of  duties  for  deficiencies  in  packages  found 
by  the  appraiser  and  so  certified  to  the  collector,  if  the  collector  was 
satisfied  that  the  missing  articles  were  not  included  in  the  importa- 
tion.    The  material  part  of  the  amendment  is: 

If  it  appean  from  the  official  records  that  the  deficiency  is  due  to  robbery  after 
importation,  no  aUowance  shall  be  made — 

and  the  Government  claims  the  record  here  establishes  such  robbery. 
Section  2921  of  Revised  Statutes  provides  that — 

If,  on  the  opening  of  any  package,  a  deficiency  of  any  article  shall  be  found,  on 
examination  by  the  appraisers;  the  same  shall  be  certified  to  the  collector  on  the 
invoice,  and  an  allowance  for  thie  same  be  made  in  estimating  the  duties. 

We  regard  the  real  question  here  to  be  whether  or  not  this  statute 
requires  the  collector  to  make  an  allowance  for  the  shortages  found 
by  the  appraiser  in  this  case.  We  think  it  does,  and  that  the  col- 
lector had  no  authority  to  take  duty  upon  the  missing  articles. 

It  wiir  be  noted  that  at  no  time,  after  the  discharging  inspector 
took  charge  of  the  merchandise  on  the  importing  vessel,  was  case 
15488  in  the  custody  or  under  the  control  of  the  importers  until  after 
the  shortage  had  been  discovered,  but  was  constantly  in  customs 
custody. 

The  Government  urges  that  it  must  be  presumed  from  the  report 
of  the  discharging  inspector,  in  view  of  the  fact  that  the  invoice 
includes  the  merchandise  found  short,  that  it  was  in  the  case  when 
the  importation  entered  the  customs  district,  hence  it  must  have  been 
taken  therefrom  thereafterwards,  which  taking,  in  view  of  the  facts 
and  T.  D.  38393,  justified  the  assessment  of  duty  thereon. 

The  importers,  however,  point  out,  and  such  seems  to  be  the  fact, 
that  no  duty  by  statute  or  otherwise  is  cast  upon  the  inspector  to 
make  such  a  detailed  examination  of  merchandise  as  it  is  discharged 
from  a  vessel  as  would  necessarily  or  probably  lead  to  the  discovery 
of  the  cracked  or  broken  board  of  the  case  in  question,  or  suggest 
that  goods  had  been  taken  therefrom.  Articles  96,  129,  1084,  1085, 
and  others  not  necessary  to  specifically  mention  of  the  Customs  Regu- 
lations of  1915  may  be  referred  to  in  this  connection. 

If,  when  unlading,  a  case  were  in  very  bad  condition,  it  would 
doubtless  attract  the  inspector's  attention,  othei'wise  it  would  nat- 
urally be  reported  as  '^in  apparent  good  order."  We  are  not  per- 
suaded that  the  condition  of  case  15488,  assuming  it  to  be  as  found 
by  the  appraiser,  was  such  as  to  require  us  to  presume  that  the 
inspector  would  observe  or  report  it.  It  seems  reasonable  that  he 
might  well  have  discharged  his  duty  by  reporting  it  as  in  apparent 
good  order. 
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It  is  evident  that  in  the  unlading  of  merchandise  from  a  vessel  a 
careful  and  particular  examination  of  each  case  would  be  imprac- 
ticable. 

In  other  words,  we  attach  no  controlling  importance  to  the  report 
of  the  discharging  inspector,  so  far  as  it  relates  to  the  package  in 
question. 

Counsel  on  both  sides  agree  that  it  is  to  be  presumed  that  the 
customs  officials  have  performed  their  duty  in  all  respects,  and  we 
concur  therewith.  Applying  such  presimiption  to  this  case,  it  is 
clear  that  the  facts  do  not  require  any  conclusion  that  the  goods 
foimd  short  were  abstracted  from  the  case  after  importation.  All 
legal  presumptions  are  satisfied,  and  no  crime  or  negligence  imputed 
to  any  customs  officer  by  holding,  as  did  in,eff  ect  the  Board  of  General 
Appraisers,  that  presiunably  the  shortage  existed  prior  to  importation. 

It  was  said  in  substance  in  United  States  v,  Shallus  (2  Ct.  Oust. 
Appls.  332;  T.  D.  32074)  that  while  it  was  true  that  under  the  law 
duties  accrued  upon  imported  merchandise  at  the  exact  moment  it 
crossed  the  line  within  the  customs  district,  it  was  a  physical  im- 
possibility to  ascertain  the  actual  quantity  thereof  then,  and  that 
section  2921  of  Revised  Statutes  should  be  regarded  as  establishing  & 
rule  to  ascertain  their  existence  at  that  time. 

We  think  this  section  provides  without  ambiguity  that  an  allow- 
ance for  shortage  foimd  and  reported  by  the  appraiser  in  the  manner 
therein  provided  shall  be  made  in  estimating  the  duties.  The  section 
does  not  clothe  the  collector  with  power  to  require  or  cast  a  burden 
upon  the  importer  to  furnish  any  other  evidence.  In  the  case  at 
bar  the  duty  of  the  collector  is  prescribed  by  the  statute.  He  must 
make  an  allowance. 

No  statute  is  cited  and  no  adjudicated  case  referred  to  that  estab* 
lishes  a  difiPerent  rule  applicable  to  a  case  like  the  one  now  before  us, 
and  the  Treasury  regulation  reUed  upon  by  the  collector  can  not 
authorize  him  to  disregard  the  mandatory  provision  of  section  2921. 
See  Madeira  Embroidery  Co.  v.  United  States  (9  Ct.  Cust.  Appls.  140; 
T.  D.  37990);  United  States  v.  Park  (77  Fed.  608);  Balfour  v. 
Sulhvan  (17  Fed.  231);  T.  D.  24334  (G.  A.  5317);  T.  D.  24361; 
T.  D.  24511  (G.  A.  5359). 

The  expressed  opinion  of  the  appraiser  that  the  case  was  robbed 
is  not  important.  If  it  were,  it  might  just  as  well  relate  to  robbery 
before  the  package  crossed  the  customs  line  as  afterwards. 

Manifestly  this  opinion  is  confined  to  the  facts  in  this  case,  and 
thereon  we  think  both  upon  reason  and  authority  the  judgment  of 
the  Board  of  General  Appraisers  must  be  and  it  is  hereby  affirmed. 
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(T.  D.  39146.) 

OeUopTiane  and  visca  braids, 

.  IsLEB  &  GxjYE  V.  United  States  (No.  2136). 

1.  "Similitude"  and  "Nonenumbrated"  Provisions. 

According  to  a  well-established  rule  the  "similitude"  provisions  of  the  tariff  act 
take  precedence  over  the  "nonenumerated"  provisions.  Therefore  if  a  given 
importation  does  not  respond  directly  to  any  of  the  dutiable  enumerations  of  the 
act,  but  nevertheless  is  capable  of  claasification  thereunder  because  of  a  similitude 
of  material,  quality,  texture,  or  use,  duty  should  be  assessed  according  to  that 
similitude,  rather  than  under  a  provision  for  nonenumerated  articles. 

2.  Identity  of  Material  is  not  Similitude. 

The  fact  that  two  articles  are  manufactured  from  the  same  material  does  not 
constitute  a  similarity  between  them  within  the  sense  of  the  similitude  provision. 

3.  Relative  Spbctficity. 

The'provision  of  paragraph  335,  tariff  act  of  1913,  for  "braids  *  *  ♦  suitable 
for  making  or  ornamenting  hats,  bonnets,  or  hoods"  is  more  specific  than  that  of 
paragraph  319  for  "other  articles  or  fabrics  composed  wholly  or  in  chief  value  of 
yams,  threads,  filaments,  or  fibers  of  artificial  or  imitation  silk.'' 

4.  Cellophane  and  Visca  Hat  Braids. 

Braids  made  of  strips  of  cellophane  and  visca,  to  be  used  in  making  women's 
hats,  more  nearly  resemble  the  hat  braids  composed  of  chip,  grass,  etc.,  of  para- 
graph 335,  tariff  act  of  1913,  than  they  do  articles  composed  wholly  or  in  chief  value 
of  yams,  threads,  filaments,  or  fibers  of  artificial  or  imitation  silk,  paragraph  319, 
and  are  dutiable  by  similitude  accordingly. 

United  States  Court  of  Customs  Appeals,  May  26,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44488. 

[Modified.] 

Walden  <Sc  Webster  for  appellants. 

William  W.  Hopjnn,  Assistant  Attorney  General  {Samuel  Isensckmid,  special  attor- 
ney, of  counsel),  for  the  United  States. 

[Oral  argument  February  23, 1922,  by  Mr.  Web&ter  and  Mr.  Isenschmld.] 

Before  Smfth,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Mabtin,  Judge,  delivered  the  opinion  of  the  court: 
The  merchandise  involved  in  this  case  consists  of  certain  braids 
composed  of  interlaced  strips  or  bands  of  so-called  cellophane  and 
visca,  designed  to  be  used  exclusively  in  making  women's  spring  and 
summer  hats.  The  bands  are  flat,  are  about  three-fourths  of  an  inch 
in  width,  and  are  not  thicker  than  heavy  paper;  they  are  colored  in 
various  dark  colors,  and  have  a  glossy  appearance.  The  surface  of 
the  cellophane  bands  i^  quite  smooth,  while  the  visca  bands  are 
slightly  grooved  or  striated.  The  basic  or  original  material  of  which 
the  bands  are  composed  is  said  to  be  hydrocellulose,  which  is  a  mate- 
rial derived  from  wood  or  plant  structure.  It  is  first  reduced  to  a 
semiliquid  condition  and  chemically  treated;  in  that  condition  it  is 
homogeneous  and  free  from  filatures.     It  then  passes  through  various 


Digitized  by 


\^oogle 


T.  D.  39146]  376 

operations  whereby  it  is  given  certain  fixed  forms  or  shapes  suitable 
for  different  uses.  In  one  operation  it  is  forced  by  pressure  through 
minute  openings  and  assumes  the  form  of  yams,  threads,  filaments, 
or  fibers  of  so-called  artificial  or  imitation  silk.  By  a  different  opera- 
tion the  material  is  forced  through  narrow  slots  and  becomes  ribbon* 
like  bands  similar  to  those  composing  the  braids  now  in  question. 
Or  the  plastic  material  may  be  run  through  rollers  from  which  it 
issues  in  thin,  wide  sheets;  these  are  cut  into  different  forms  and  are 
used  for  various  purposes,  such  as  the  wrapping  of  candy,  perfumery, 
surgical  dressings,  transparent  envelopes,  millinery  purposes,  etc. 
In  the  present  instance  such  sheets  were  cut  as  aforesaid  into  narrow 
bands  or  strips,  and  these  were  interwoven  into  braids  for  exclusive 
use  in  the  making  of  women's  spring  and  summer  hats. 

The  appraiser  described  the  merchandise  as  ''hat  braids  composed 
wholly  or  in  chief  value  of  an  artificial  silk  known  as  cellophane, 
visca,  and  pyroxylin.''  He  returned  it  for  duty  at  the  rate  of  60  per 
cent  ad  valorem  as  articles  composed  wholly  or  in  chief  value  of 
yarns,  threads,  filaments,  or  fibers  of  artificial  or  imitation  silk, 
under  paragraph  319  of  the  tariff  act  of  1913.  The  collector  there- 
upon assessed  duty  upon  the  articles  at  the  rate  of  60  per  cent  ad 
valorem,  in  accordance  with  that  return. 

The  merchandise  in  question  comprised  two  entries;  accordingly 
two  protests  against  the  assessment  were  filed  by  the  importers.  In 
each  protest  a  claim  was  made  for  assessment  at  the  rate  of  15  per 
cent  ad  valorem,  under  the  provision  for  nonenumerated  manufac- 
tm-ed  articles  in  paragraph  385  of  the  act.  While  in  one  of  the  pro- 
tests an  alternative  claim  was  made  for  assessment  at  the  rate  of 
20  per  cent  ad  valorem,  under  the  provision  in  paragraph  335  for 
hat  braids  of  straw  and  chip,  suitable  for  making  or  ornamenting 
hats,  bonnets,  or  hoods.  Other  claims  included  within  the  protests 
do  not  figure  in  this  appeal. 

The  several  protests  aforesaid  were  submitted  to  the  board  and 
were  overruled.  The  board  held  that  the  merchandise  indeed  did 
not  respond  directly  to  the  enimieration  of  "  articles  or  fabrics  com- 
posed wholly  or  in  chief  value  of  yams,  threads,  filaments,  or  fibers 
of  artificial  or  imitation  silk,"  contained  in  paragraph  319  aforesaid, 
but  that  nevertheless  the  articles  in  question  were  dutiable  there- 
under by  similitude  of  material,  quality,  texture,  and  use,  with  those 
described  in  the  paragraph.  Accordingly,  the  board  sustained  the 
collector's  assessment.  The  importers  have  appealed  from  that 
decision. 

The  following  provisions  of  the  tariff  act  are  here  copied  for  con- 
venience of  reference : 

319.  Yarns,  threads,  filaments  of  artificial  or  imitation  silk,  or  of  artificial  or  imita- 
tion horsehair,  by  whatever  name  known,  and  by  whatever  process  made,  35  per 
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centum  ad  valorem;  beltings,  cords,  tassels,  ribbons,  or  other  articles  or  Jbbrics  com- 
posed wholly  or  in  chief  value  of  yarns,  threads,  filaments,  or  fibers  of  artificial  or 
imitation  silk  or  of  artificial  or  imitation  horsehair,  or  of  yams,  threads,  filaments, 
or  fibers  of  artificial  or  imitation  silk,  or  of  artificial  or  imitation  horsehair  and  india 
rubber,  by  whatever  name  known,  and  by  whatever  process  made,  60  per  centum 
ad  valorem. 

335.  Braids,  plaits,  laces,  and  willow  sheets  or  squares,  composed  wholly  or  in 
chief  value  of  straw,  chip,  grass,  palm  leaf,  willow,  osier,  rattan,  real  horsehair,  cuba 
bark,  or  manila  hemp,  suitable  for  making  or  ornamenting  hats,  bonnets,  or  hoods, 
not  bleached,  dyed,  colored,  or  stained,  15  per  centum  ad  valorem;  if  bleached,  dyed, 
colored,  or  stained,  20  per  centum  ad  valorem;    *    *    *. 

According  to  a  well-established  rule,  the  '* similitude"  provisions 
of  the  tarijBF  act  take  precedence  over  the  ''nonenumerated''  pro- 
visions. Therefore,  if  a  given  importation  does  not  respond  directly 
to  any  of  the  dutiable  enumerations  of  the  act,  but  nevertheless  is 
capable  of  classification  thereunder  because  of  a  similitude  of  material, 
quality,  texture,  or  use,  duty  should  be  assessed  according  to  that 
similitude,  rather  than  under  the  provision  for  nonenumerated 
articles.  With  this  rule  in  mind  we  conclude  at  once  that  the  present 
articles  should  not  be  relegated  to  the  nonenumerated  provisions  of  the 
act,  but  should  be  assessed  with  duty  either  under  paragraph  319  or 
paragraph  335,  supra,  since  the  articles  plainly  resemble  those  de- 
scribed in  each  paragraph,  in  certain  of  the  particulars  specified  in 
the  similitude  provisions.  The  issue  therefore  resolves  itself  into 
what  may  be  called  a  competition  between  the  several  similitudes  in 
question. 

In  coming  to  compare  the  relative  degrees  of  resemblance  between 
these  hat  braids  and  the  articles  enumerated  in  the  competing  para- 
graphs aforesaid,  we  are  constrained  to  say  that  they  assimilate 
more  nearly  to  the  hat  braids  composed  of  chip,  grass,  etc.,  which 
are  enumerated  in-  paragraph  335,  than  to  the  articles  composed 
wholly  or  in  chief  value  of  yarns,  threads,  filaments,  or  fibers  of 
artificial  or  imitation  silk,  as  enumerated  in  paragraph  319. 

The  first  point  of  comparison  which  is  prescribed  by  the  act  for  the 
determination  of  similitudes,  relates  to  the  '* material"  of  which  the 
respective  articles  are  composed.  Upon  this  point  the  board  held 
that  hydrocellulose  was  the  basic  material  of  which  both  the  hat 
braids  and  the  articles  of  artificial  silk  are  composed,  and  that  because 
of  that  identity  of  basic  material  the  respective  articles  should  be 
held  to  assimilate  in  that  particular. 

We  think,  however,  that  this  conclusion  is  of  doubtful  application 
in  this  case.  For  if  it  be  accepted  that  hydrocellulose  is  the  basic 
material  of  both  classes  of  articles,  it  follows  that  the  articles  are 
identical  in  point  of  material;  and  it  has  been  held  in  repeated  cases 
that  such  an  identity  does  not  constitute  a  similarity  within  the 
sense  of  the  similitude  provisions. — Strauss  v.  United  States  (2  Ct. 
Cust.  Appls.  203,  205;  T.  D.  31946);  Isler  &  Guye  v.  United  States 
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(5  id.  229,  233;  T.  D.  34401);  Schoenemann  v.  United  States  (119 
Fed.  584,  586).  And  if,  upon  the  other  hand,  "yams,  threads,  fila- 
miBnts,  or  fibers  of  artificial  or  imitation  silk,"  and  not  the  original 
or  basic  hydrocellulose  itself,  be  accepted  for  similitude  comparisons, 
as  the  "material"  composing  artificial-silk  hat  braids  xmder  para- 
graph 319,  it  would  follow  that  in  respect  to  such  "material"  the 
imported  hat  braids  do  not  assimilate  with  artificial-silk  hat  braids, 
since  their  component  bands  or  ribbons  of  cellophane  are  not  capable 
of  use  in  sewing,  spinning,  or  weaving,  as  are  yams,  threads,  or  fila- 
ments of  artificial  silk. — United  States  v.  Veit  (8  Ct.  Oust.  Appls.  290; 
T.  D.  37540).  Upon  such  a  comparison  the  present  cellophane  bands 
assimilate  much  more  nearly  as  "material"  to  strips  of  chip,  straw, 
grass,  etc.,  than  yams,  threads,  and  filaments  of  artificial  silk,  for  in 
respect  to  form  and  shape  the  broad,  thin,  glossy  bands  composing 
the  present  braids  bear  no  resemblance  whatever  to  yams,  threads, 
filaments,  or  fibers  of  any  material,  but  bear  a  distinct  resemblance 
to  strips  or  bands  of  straw,  grass,  or  chip.  It  appears,  therefore, 
that  the  question  of  similitude  can  not  be  settled  in  this  case  upon 
the  point  of  a  resemblance  in  "material." 

In  respect  to  use  the  present  articles  more  nearly  resemble  hat 
braids  composed  of  straw,  chip,  etc.,  as  enumerated  in  paragraph  335, 
since  they  are  designed  exclusively  for  use  in  making  or  ornamenting 
spring  and  smnmer  hats  and  bonnets,  which  also  is  the  exclusive 
use  stipulated  for  the  braids  named  in  paragraph  335,  and  are  used 
or  applied  in  the  same  manner  as  these.  On  the  other  hand,  the 
enumerations  in  paragraph  319  for  articles  composed  wholly  or  in 
chief  value  of  yams,  threads,  filaments,  or  fibers  of  artificial  silk, 
contain  no  limitation  as  to  use,  since  the  term  "  articles"  covers  and 
includes  many  different  objects  designed  for  various  uses. 

We  may  observe  furthermore,  that  the  present  hat  braids  respond 
eo  nomine  to  the  applicable  enumeration  of  paragraph  335,  to  wit, 
"braids  *  *  *  suitable  for  making  or  ornamenting  hats,  bon- 
nets, or  hoods,"  whereas,  as  already  observed,  the  competing  enu- 
meration in  paragraph  319  is  the  merely  general  one  of  "  other  articles 
or  fabrics."  In  this  respect  the  former  provision  is  plainly  the  more 
specific  of  the  two  and  therefore  should  govern  the  case,  unless  pre- 
vented by  other  considerations.  As  already  observed,  we  do  not 
find  any  such  opposing  consideration  in  the  matter  of  component 
"material,"  and  the  remaining  criteria  which  are  specified  in  the 
simiUtude  paragraph,  namely,  "quality"  and  "texture,"  do  not  seem 
to  furnish  a  basis  of  comparison. 

We  conclude,  therefore,  that  the  braids  in  question  are  dutiable 

by  similitude  with  braids  of  straw,  grass,  and  chip,  at  the  rate  of  20 

per  cent  ad  valorem,  under  paragraph  335,  supra.    Accordingly, 

protest  938271,  which  contains  such  a  claim,  should  have  been  sus- 

ained,  and  the  board's  decision  overruling  that  protest  is  reversed 
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The  other  protest  contained  in  the  record,  to  wit,  No.  936990,  wherein 
the  foregoing  claim  was  not  included  ^ould  have  been  overruled, 
and  the  board's  decision  to  that  e£Fect  is  sustained.  The  case  is 
accordingly  remanded. 

Note  the  decision  of  this  court  upon  similar  merchandise  in  the 
case  of  Rolland  Freres  v.  United  States  (11  Ct.  Oust,  Appls.  — ; 
T.  D.  39141)  handed  down  concurrently  herewith.     Modified. 


(T.  D.  39147.) 

Automobile  hody  frames, 

Untted  States  v,  Carr  (No.  2161).    Carr  v.  United  States  (No.  2163). 

1.  Construction,  Paragraph  119,  Tariff  Act  of  1913— "Automobiles    *    •    • 

AND  Automobile  Bodies  " — ^Aided  by  Context. 
It  is  difficult  to  believe  that,  in  the  provision  of  paragraph  119,  tariff  act  of  1913, 
for  ''Automobiles  *  *  *  and  automobile  bodies,"  the  intention  of  Congress 
was  to  include  automobiles  so  incomplete  as  to  be  wholly  incapable  of  use  or  service 
as  such,  and  the  same  conclusion  may  well  be  reached  as  to  automobile  bodies. 
The  absence  from  the  provision  of  familiar  tariff  phrases  such  as  "parts  thereof," 
"finished  or  unfinished,"  and  "wholly  or  partly  finished,"  would  tend  to  the  same 
conclusion.  Moreover,  to  hold  automobile  body  frames  dutiable  as  automobile 
bodies  would  make  these  unfinished  parts  of  automobiles  dutiable  at  45  per  cent 
ad  valorem,  whereas  the  paragraph  levies  duty  on  finished  parts  at  only  30  per  cent. 

2.  Same — ^Aided  by  Legislative  History — Automobile  Bodies. 

Originally  paragraph  119,  tariff  act  of  1913,  contained  a  provision  for  finished 
automobile  bodies.  The  striking  out  of  the  word  "finished"  does  not  give  rise  to 
the  inference  that  Congress  intended  the  provision  to  cover  unfihished  automobile 
bodies.  Rather  is  it  more  reasonable  to  believe  that  the  word  was  stricken  as 
surplusage. 

3.  Automobile  Body  Frames — "Bodies  in  the  White" — "Bodies  in  Process." 

The  skeletons  or  frames  of  automobiles  bodies,  known  in  the  trade  as  "bodies  in 
the  white"  or  "bodies  in  process,"  only  about  half  finished  as  to  value,  lacking 
floor  boards,  doors,  and  other  important  parts  of  automobile  bodies,  and  needing  to 
be  painted  and  upholstered,  are  not  "automobile  bodies,"  under  paragraph  119, 
tariff  act  of  1913.  Their  classification  in  the  alternative  as  articles  in  chief  value 
of  metal,  under  paragraph  167,  is  stipulated  by  the  parties. 

United  States  Court  of  Customs  Appeals,  May  26,  1922. 

Cboss-affeals  from  Board  of  United  States  General  Appraisers,  G.  A.  8498  (T.  D. 

38994). 
[Modified.] 

William  W.  Hopping  Assistant  Attorney  General  (Harry  M.  Farrell,  special  attorney, 
of  counsel),  for  the  United  States. 

Comstock  4r  Washburn  (J.  Stuart  Tomphins  of  counsel)  contra. 

[Oral  argument  Hay  23, 1022,  by  Mr.  Hoppin  and  Mr.  Tompkins.] 
Before  Smith,  Barber,  and  Martin,  Associate  Judges. 

Mabttn*,  Judge,  delivered  the  opinion  of  the  court: 
The  importations  involved  in  this  case  came  from  Canada,  and 
were  entered  for  duty  at  the  port  of  Detroit.     The  appraiser  de- 
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scribed  the  merchandise  as  automobile  bodies;  duty  was  assessed 
accordingly  at  the  rate  of  45  per  cent  ad  valorem  imder  the  eo  nomine 
provision  for  automobile  bodies  contained  in  paragraph  119  of  the 
tariff  act  of  1913. 

The  importer  protested  against  the  assessment,  claiming  that  the 
imported  articles  were  not  actually  automobile  bodies,  but  only 
skeletons  or  frames  for  such  bodies,  and  that  these  were  designed  to 
be  advanced  after  importation  to  the  condition  of  automobile  bodies 
by  means  of  additional  material  and  labor.  The  importer  con- 
tended for  an  assessment  of  20  per  cent  ad  valorem  upon  the  articles 
as  manufactures  composed  in  chief  value  of  metal,  under  paragraph 
167  of  the  act.  Other  claims  included  within  the  protest  need  not 
now  be  mentioned. 

The  issue  was  tried  upon  exhibits  and  testimony  by  the  Board  of 
General  Appraisers,  and  the  protest  was  sustained.  The  board 
foimd  upon  the  evidence  that  the  articles  as  imported  were  not 
automobile  bodies  but  only  the  skeletons  or  frames  thereof,  and  held 
them  to  be  dutiable  at  the  rate  of  15  per  cent  ad  valorem  as  manu- 
factures composed  in  chief  value  of  wood,  under  paragraph  176  of 
the  act.  However,  since  that  decision  the  parties  have  stipulated 
upon  the  record  that  the  component  material  of  chief  value  in  the 
articles  is  in  fact  iron,  and  that  in  case  the  decision  of  the  board 
should  be  sustained  in  other  particulars  by  this  court,  it  should 
nevertheless  be  modified  so  as  to  direct  an  assessment  upon  the 
articles  at  the -rate  of  20  per  cent  ad  valorem,  as  manufactures  of 
metal  imder  paragraph  167  of  the  act. 

It  may  be  noted  here  that  the  decision  now  upon  appeal  follows  a 
former  decision  of  the  board  involving  similar  merchandise,  in  the 
case  of  John  V.  Carr,  T.  D.  38480  (G.  A.  8369),  and  that  the  record 
in  the  former  case  has  been  regularly  incorporated  into  that  of  the 
instant  case.  It  may  further  be  noted  that  this  appeal  involves 
three  protests,  and  that  the  articles  covered  by  one  of  these  differed 
somewhat  in  degree  of  advancement  from  the  others.  This  dif- 
ference will  be  referred  to  again  hereinafter. 

The  following  is  a  copy  of  the  paragraph  under  which  the  assess- 
ment was  made: 

119.  Automobiles,  valued  at  $2,000  or  more,  and  automobile  bodies,  45  per  centum 
ad  valorem;  automobiles  valued  at  less  than  $2,000,  30  per  centum  ad  valorem;  auto- 
mobile chassis,  and  finished  parts  of  automobiles,  not  including  tires,  30  per  centum 
ad  valorem. 

It  may  be  repeated  in  brief  that  the  question  is  whether  the 
imported  articles  were  dutiable  imder  the  eo  nomine  enumeration 
of  automobile  bodies  in  the  foregoing  paragraph.  For  if  they  were 
not,  it  is  agreed  that  they  should  be  assessed  with  duty  as  manufac- 
tures in  chief  value  of  iron  under  paragraph  167. 


Digitized  by 


Google 


381  [T.  D.  39147 

A  reading  of  the  record  discloses  the  fact  that  there  Ls  little  if  any 
real  dispute  between  the  parties  concerning  the  actual  physical 
character  and  condition  of  the  dutiable  articles  at  the  time  of  their 
importation.  It  appears  beyond  question  that  each  article  consisted 
of  the  wooden  frame  or  sill  of  an  automobile  body,  with  the  panel 
posts  in  each  side  together  with  the  panel  framing,  also  the  metal 
part  which  covers  the  framework.  The  metal  included  the  panels, 
also  that  surrounding  the  tonrieau  and  the  so-called  shroud  (not  the 
hood)  which  extends  partly  over  the  engine.  This  was  held  together 
by  such  hardware  as  remains  unexposed  in  a  finished  body. 

The  articles  thus  described  were  undoubtedly  designed  to  be 
completed  into  finished  automobile  bodies  by  means  of  additional 
material  and  labor,  and  they  were  fully  and  finally  appropriated  to 
that  use  and  purpose.  In  fact  they  possessed  no  commercial  value 
for  any  other  purpose.  But  as  imported  they  were  far  from  being 
complete  bodies,  for  they  lacked  various  substantial  parts  which 
remained  to  be  added  af t^r  importation  before  they  would  be  capable 
of  any  kind  of  use  or  service  as  automobile  bodies.  As  imported 
they  were  without  floor  boards  or  toe  boards,  without  a  coil  or  instru- 
ment board,  without  doors,  having  neither  windshield  brackets  nor 
top  irons,  and  with  the  exposed  hardware  not  yet  in  place.  Further- 
more the  articles  covered  by  two  of  the  protests,  when  imported, 
were  wholly  unpainted,  unlined,  and  untrimmed,  being  without 
cushions  or  upholstery  of  any  kind;  while  those  covered  by  the  third 
protest  had  only  one  or  two  coats  of  priming  paint  upon  them,  and 
had  the  backs  of  both  front  and  rear  seats  trimmed  with  fibroid, 
although  they  also  lacked  cushions.  And,  furthermore,  the  articles 
all  lacked  many  minor  finishings  ordinarily  to  be  found  in  automobile 
bodies  when  in  service,  such  as  robe  rails,  foot  rails,  tool  compart- 
ments, battery  boxes,  and  other  fittings. 

It  is  accordingly  manifest  that  the  dutiable  articles  as  imported 
were  totally  incapable  of  actual  use  or  service  as  automobile  bodies, 
and  that  many  and  various  substantial  and  essential  parts  were  re- 
quired to  be  added  to  them  before  they  would  become  fit  for  that 
purpose;  and  furthermore  that  they  required  to  be  painted  before 
they  would  be  regarded  commonly  as  completely  finished  automobile 
bodies.  It  appears  from  the  testimony  that  the  cost  of  finishing  one 
of  the  imported  articles  into  a  completed  body  would  about  equal 
the  cost  of  the  article  as  imported;  that  is  to  say,  the  cost  of  the  im- 
ported article  would  equal  about  half  that  of  the  finished  body  of 
which  it  would  serve  as  a  foundation.  Of  course  these  proportionate 
values  might  vary  somewhat  in  the  case  of  different  styles  of  bodies 
or  different  kinds  of  cars. 

With  these  facts  in  mind  we  come  to  inquire  whether  the  imported 
Articles  in  their  condition  at  importation  properly  fall  within  the 
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eo  nomine  enumeration  of ''  automobile  bodies  "  within  the  intendment 
of  paragraph  1 19,  and  we  reach  the  conclusion  that  they  do  not  For 
in  order  to  classify  them  thereunder  one  of  two  things  must  appear, 
to  wit,  either  they  must  be  known  under  that,  name  in  common  speech,, 
or  if  not,  they  must  be  definitely,  uniformly,  and  generally  known 
under  that  name  in  the  trade  of  this  country. 

And,  first,  in  respect  to  the  latter  alternative,  to  wit,  that  of  a  com- 
mercial designation  of  the  articles  as  automobile  bodies,  we  may  say 
that  the  board  has  found  against  this  claim  upon  the  evidence,  and 
we  find  no  ground  in  the  record  for  a  reversal  of  that  decision.  We 
win  not  discuss  the  evidence  in  detail,  but  wiU  simply  say  that  it  fairly 
and  fully  sustains  the  finding  of  the  board  in  that  particular.  It 
appears  from  the  testimony  that  such  articles  as  these  are  in  the  trade 
much  more  commonly,  if  not  indeed  generally,  called  "bodies  in  the 
white"  or  "bodies  in  process,"  for  the  manifest  purpose  of  distin- 
guishing them  from  finished  bodies,  and  that  only  finished  bodies  bear 
the  imqualified  name  of  "automobile  bodies.''  It  is  true  that  there 
is  testimony  in  the  record  tending  to  show  that  in  some  shops  such 
articles  are  simply  called  bodies,  but  we  think  that  this  usage  was  a 
mere  abbreviation  adopted  in  certain  cases  for  convenience  as  a  shop 
practice  of  limited  application  only. 

In  coming  next  to  determine  the  force  and  effect  in  common 
speech  and  ordinary  usage  of  the  statutory  term  "  automobile  bodies," 
we  think  that  it  would  naturally  apply  only  to  such  bodies  as  are 
substantially  completed  when  imported,  and  as  are  then  reasonably 
adapted  to  and  suitable  for  use  and  service  as  such.  We  think  that 
this  interpretation  is  sustained  by  well-recognized  principles  and 
authorities,  and  accordingly  we  hold  that  the  articles  as  imported 
had  not  been  advanced  to  the  tariff  status  of  automobile  bodies. 

In  United  States  v.  Blumenthal  (51  Fed.  76)  it  was  held  that 
certain  pearl  disks,  designed  for  ultimate  use  as  buttons,  and  re- 
sembling buttons  in  every  particular,  except  that  they  were  not 
pierced  with  holes  in  the  center,  could  not  be  classified  for  duty 
under  a  provision  for  "pearl  and  shell  buttons,"  but  should  be* 
assessed  as  "manufactures  of  *  *  *  mother  of  pearl  *  ♦  * 
not  specially  provided  for."  Judge  Lacombe,  speaking  for  the 
court,  said: 

The  question  to  be  determined  here  is  whether  they  are  "buttons"  within  the 
language  of  the  tariff  act — Slanguage  which  is  to  be  taken  in  its  ordinary  meaning, 
unless  it  appears  that  trade  and  commerce  have  given  some  specific  meaning  to  the 
words  employed.  Now,  although  they  may  stop  short  of  being  complete  buttons  by 
a  very  small  measure,  that  circumstance  is  immaterial;  and  it  is  also  wholly  immaterial 
with  what  intent  the  process  of  their  manufacture  was  stopped  at  that  point.  *  *  * 
There  ia  no  finding  of  the  board  of  appraisers  as  to  whether  the  word  "buttons"  or 
the  words  "pearl  buttons"  have  a  distinct  conmiercial  meaning  in  trade  and  com- 
merce.   According  to  the  usages  of  common  speech,  these  articles  hercf  are  not  corn- 
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pleted  buttoDB,  because  they  lack  the  essential  element  of  a  device  whereby  they 
may  be  aflSxed  to  garments.  *  *  *  It  seems  to  be  that  they  come  short  of  the 
designation  *'  buttons,  *^  as  used  in  the  trade,  and  in  fact  have  not  yet  been  sufficiently 
advanced  in  manufacture  to  become  the  "buttons' '  of  every-day  speech. 

In  Knott  V.  United  States  (9  Ct.  Cust.  Appls.,  93;  T.  D.  37948), 
certain  carbon  blocks  designed  for  use  in  making  carbon  brushes  and 
plates,  and  cut  to  sizes  appropriate  for  that  use,  were  held  to  be 
dutiable  as  ''manufactures  of  carbon,"  rather  than  under  a  pro- 
vision for  ''brushes,  plates,  *  *  *  composed  wholly  or  in  chief 
value  of  carbon."     In  its  decision  the  court  said: 

Accepting  the  foregoing  testimony  as  correct,  we  think  that  the  importations  in 
question  are  certainly  manufactures  of  carbon,  but  that  they  are  merely  the  bulk  or 
block  material  from  which  brushes  or  plates  may  be  manufactured,  and  are  not  them- 
selves either  carbon  brushes  or  carbon  plates.  They  can  neither  be  sold  nor  used  as 
such  articles  and  they  do  not  attain  to  the  name  or  character  of  either  of  them  until 
after  substantial  alterations  in  size  and  condition  are  effected  by  means  of  domestic 
procesaiiig. 

See  also  Fenton  v.  United  States  (1  Ct.  Cust.  Appls.  529;  T.  D. 
31546)  (cork  floats);  Mitchell  Co.  v.  United  States  (10  id.  104;  T.  D. 
38371)  (railroad  tiefs) ;  Vanacker  v.  Spalding  (24  Fed.  88)  (toys) ; 
Vanacker  v.  Seeberger  (40  Fed.  57)  (toys) ;  United  States  v.  Merck 
(66  Fed.  251)  (medicinal  preparations) ;  United  States  v.  Simon  (84 
Fed.  154)  (artificial  flowers);  Cowl  v.  United  States  (124  Fed.  475) 
(medicinal  preparation);  Himter  v.  United  States  (126  Fed.  894) 
(paper  envelopes). 

We  think,  therefore,  that  the  present  importations,  including  those 
covered  by  the  third  protest  as  well  as  the  other  two;  were  no  more 
than  parts  of  automobile  bodies  as  commonly  understood,  being 
merely  the  frames  or  skeletons  upon  which  the  bodies  were  to  be 
constructed.  And  upon  that  subject  we  may  note  that  the  enumera- 
tion of  automobile  bodies  contained  in  paragraph  119,  supra,  makes 
no  provision  for  "parts  thereof,"  nor  for  bodies  ''finished  or  unfin- 
ished," or  "wholly  or  partly  finished,"  which  familiar  phrases  so  fre- 
quently appear  in  tariff  provisions  designed  to  cover  and  include 
unfinished  articles  or  their  parts.  The  language  of  the  paragraph 
accordingly  does  not  comprehend  such  parts  of  bodies  as  those  now 
in  controversy. 

Furthermore,  the  dutiable  clause  of  paragraph  119  now  in  question 
reads  as  follows,  to  wit,  "Automobiles,  valued  at  $2,000  or  more,  and 
automobile  bodies."  It  is  diflBcult  to  believe  that  the  enumeration 
of  "automobiles"  therein  was  designed  to  cover  automobiles  which 
are  so  incomplete  as  to  be  wholly  incapable  of  use  or  service  as  such* 
And  it  seems  manifest  that  the  enumeration  was  not  intended  to 
include  parts  of  automobiles,  since  a  later  clause  of  the  paragraph 
contains  an  eo  nomine  provision  for  "finished  parts  of  automobiles 
*    *    *    30  per  centum  ad  valorem."     It  is  not  reasonable  to  believe 


Digitized  by 


Google 


T.  D.  39147J  384. 

that  Congress  intended  to  impose  a  duty  of  45  per  cent  ad  valorem 
upon  unfinished  parts  of  automobiles,  and  at  the  same  time  assess 
finished  parts  thereof  with  a  duty  of  only  30  per  cent  ad  valorem. 
The  paragraph,  it  should  be  noted,  also  imposes  duty  at  the  rate  of 
30  per  cent  ad  valorem  upon  automobile  chassis.  And  again  it  seems 
reasonable  to  interpret  the  provision  as  including  only  complete 
chassis  and  not  parts  thereof.  The  rule  of  ejusdem  generis  therefore 
tends  to  sustain  the  conclusion  which  we  have  indicated. 

We  have  referred  in  argument  to  the  legislative  history  of  para- 
graph 119,  and  to  the  amendments  which  altered  the  phraseology 
thereof  in  the  course  of  its  passage  through  Congress.  It  appears 
that  in  the  bill  as  it  passed  the  House,  the  clause  containing  the 
present  enumeration  read  as  follows,  to  wit:  '^Finished  automobiles 
and  automobile  bodies,  45  per  centum  ad  valorem;"  but  that  when 
finally  enacted  it  was  made  to  read  as  above  copied  to  wit,  ''Auto- 
mobiles, valued  at  $2,000  or  more,  and  automobile  bodies,  45  per 
centum  ad  valorem."  It  is  contended  by  the  Government  that  the 
omission  of  the  word  '^ finished"  from  the  clause  as  aforesaid  indicates 
a  legislative  intention  to  include  unfinished  automobiles  and  auto- 
mobile bodies  within  the  enumeration  in  question.  We  can  not  agree 
with  that  argument  since  we  think  it  more  reasonable  to  believe  that 
the  word  '*  finished"  was  omitted  from  the  construction  simply 
because  it  was  superfluous,  and  that  the  force  and  effect  of  the  pro- 
vision was  not  altered  thereby. 

We  have  examined  the  authorities  cited  by  the  Government  in 
support  of  its  claim,  especially  the  case  of  the  Athenia  Steel  & 
Wire  Co.  v.  United  States  (1  Ct.  Cust.  Appls.  494;  T.  D.  31528), 
but  we  find  in  them  no  sufficient  answer  to  the  views  above  expressed. 
The  case  last  cited  related  to  certain  flat  pieces  of  steel,  3  inches  by 
one-eighth  of  an  inch  in  thickness,  and  30  feet  long,  and  known 
commercially  as  "flat  rods."  They  were  assessed  with  duty  under 
the  enumeration  of  ''steel  in  all  forms  and  shapes  not  specially  pro- 
vided for,"  whereas  the  importer  claimed  assessment  upon  them 
imder  a  provision  for  "wire  rods."  The  importer's  demand  was 
baaed  upon  the  claim  that  the  steel  in  question  was  dutiable  as 
"wire  rods,"  because  it  was  appropriated  to  use  as  a  material  for 
making  wire.  The  court  held  against  the  claim,  saying,  "In  order 
to  bring  any  material  for  manufacture  within  a  tariff  designation 
which  covers  one  of  its  ultimate  uses  it  should  be  so  far  advanced 
by  the  process  applied  thereto  in  the  luie  "of  that  particular  use  that, 
either  from  an  examination  per  se  evidences  of  its  ultimate  use  are 
made  clear,  or  so  far  advanced  that  its  utility  in  any  of  its  other 
possible  uses  shall  have  been  destroyed."  The  inference  from  this 
quotation  might  justify  a  finding  that  the  articles  now^  in  question 
are  material  for  the  construction  of  automobile  bodies,  but  it  would 
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not  sustain  the  claim  that  they  already  actually  are  such  bodies. 
For,  while  it  was  claimed  in  the  Athenia  case  that  the  steel  rods 
were  wire  rods,  that  is  to  say  material  for  making  wire,  it  was  not 
claimed  that  they  already  were  in  fact  wire  itself. .  In  the  case  of 
United  States  v^Lyon  &  Healy  (4  Ct.  Oust.  Appls.  438  ;T.  D.  33873); 
which  is  cited  .by  the  Government,  certain  violin  and  cello  necks  of 
wood  were  held  to  be  dutiable  as  ''parts  of  musical  instruments." 
It  is  at  once  manifest  that  the  case  can  bear  no  relation  to  the 
present  question,  since  paragraph  1 19,  supra,  contains  no  provision  for 
''parts  of  automobiles."  It  may  be  noted  that  the  violin  and  cello 
necks  in  question  were  not  held  to  be  themselves  musical  instruments. 
We  therefore  agree  with  the  conclusion  of  the  board  thttt  the  present 
articles  were  not  dutiable  at  the  rate  of  45  per  cent  ad  valorem 
under  the  enumeration  of  automobile  bodies;  and  accordingly  we 
foUow  the  stipulation  of  the  parties  aforesaid,  and  hold  that  the 
merchandise  was  dutiable  at  the  rate  of  20  per  cent  ad  valorem  as 
articles  composed  wholly  or  in  chief  value  of  metals,  under  para- 
graph 167  of  the  act.  Since  the  board's  decision  found  the  com- 
ponent material  of  chief  value  to  be  wood,  that  decision  is  modified 
as  aforesaid,  but  in  other  respects  it  is  affirmed.     Modified. 


(T.  D.  39148.1 

No  consul. 

No  consul  located  at  Tunas  de  Zaza,  Cuba. 

Treasury  Department,  June  5,  1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

The  Secretary  of  State  has  informed  the  department  that  Tunas 
de  Zaza,  Cuba,  has  been  placed  on  the  "no  consul'*  list. 

Invoices,  therefore,  certified  pursuant  to  the  provisions  of  section 
2844  of  the  Revised  Statutes  at  Tunas  de  Zaza^  Cuba,  may  be  ac- 
cepted by  the  collectors  of  customs. 

(64064.)  Edward  Clifford,  Assistant  Secretary, 


(T.  D.  39149.) 
Veal — Calves^  slcins. 

Appeal  directed  from  decision  of  the  Board  of  United  States  General  Appraisers, 
Abstract  44861,  in  which  the  board  held  that  carcasses  of  calves  with  the  skins 
on  were  not  dutiable  as  entireties. 

Treasury  Department,  June  6,  1922. 
Sir:  The  department  is  in  receipt  of  your  letter  of  the  1st  instant, 
intiting  attention  to  a  decision  of  the  Board  of  United  States  Gen- 
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eral  Appraisers  dated  April  6,  1922,  Abstract  44861,  wherein  the 
board  held  that  certain  carcasses  of  calves  with  skins  on,  classified 
as  entireties,  dutiable  at  2  cents  per  pound  as  veal,  under  paragraph 
14  of  the  emergency  tariff  act,  were  dutiable  as  follows,  viz,  the  veal 
at  2  cents  per  pound  under  paragraph  14  of  the  ^id  act  and  the 
skins  free  of  duty  under  paragraph  506  of  the  tariff  act  of  October 
3,  1913. 

In  accordance  with  your  recommendation,  the  department  hereby 
approves  your  action  in  filing  in  the  name  of  the  Secretary  of  the 
Treasury  an  application  with  the  United  States  Court  of  Customs 
Appeals  for  a  review  of  the  said  decision  in  conformity  with  the  pro- 
visions of  subsection  29  of  Section  28  of  the  tariff  act  of  August  5, 
1909. 

Respectfully,  W.  G.  Platt, 

(97710.)  ActingAsaistant  Secretary* 

Assistant  Attorney  General,  New  York, 


(T.  D.  39150.) 
Drawback — Certificates  of  delivery. 

Article  872  of  the  Customs  Regulations  of  1915  amended  so  as  to  require  the  filiDg^ 
of  certificates  of  delivery  in  duplicate. 

Treasury  Department,  June  5,  1922, 
To  Collectors  of  Customs  at  Naval  Office  Ports: 

Article  872  of  the  Customs  Regulations  of  1915  is  hereby  amended 
by  adding  to  the  first  paragraph  thereof  the  following: 

At  naval  office  porta  the  certificate  of  delivery  herein  provided  for  shall  be  filed  in 
duplicate  with  the  collector,  who  will  transmit  the  copy  to  the  naval  officer. 

The  duplicate  certificate  of  delivery  need  not  be  signed  or  sworn 
to,  and  may  be  a  carbon  copy  of  the  original. 

(85326.)  Elmer  Dover,  Assistant  Secretary, 


(T.  D.  39151.) 

DrawhacJc, 

Synopsis  of  drawback  decisions  issued  between  June  5  and  10,  1922,  respectively. 

(A)  Feathers,  millinery^  decorated. — ^Manufactured  by  the  Aber 
Manufacturing  Co.,  of  New  York,  N.  Y.,  for  the  accoimt  of  the 
Bertal  Textile  Co.  (Inc.),  of  New  York,  N.  Y.,  with  the  use  of  im- 
ported feathers. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statements  of  the  exporter  and  manufacturer,  dated  May 
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26  and  31,  1922,  respectively,  showing,  in  the  case  of  each  lot  of 
decorated  feathers  manufactured  for  exportation  with  benefit  of 
drawback,  the  lot  number  and  date  of  manufacture  thereof,  the  quan- 
tity and  identity  of  each  kind  of  imported  feathers  used,  and  the 
quantity  of  finished  feathers  of  each  kind  obtained.  A  sworn 
abstract  from  such  manufacturing  record  shall  be  filed  with  the 
drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  feathers  actually  exported,  as  shown  by  the 
abstract  from  the  manufacturing  record.  If  the  imported  feathers 
are  of  different  values  and  the  entire  lot  is  not  exported,  the  records 
shall  show  the  quantity  of  each  kind  of  feathers  included  in  the  lot 
and  the  separate  values  thereof,  and  the  drawback  shall  be  distrib- 
uted to  the  feathers  according  to  their  relative  values. 
Rate  effective  on  and  after  May  11,  1922. 

Sworn  statements  dated  May  26  and  31,  1922,  transmitted  to  the 
collector  of  customs  at  New  York,  N.  Y.,  on  June  7,  1922.  (97420-5.)  • 
(Signed)  Elmer  Dover.  Assistant  Secretary. 

(B)  Flour. — ^Manufactured  by  the  Tacoma  Grain  Co.,  of  Tacoma, 
Wash.,  wholly  or  in  part  with  the  use  of  imported  wheat. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  May  18,  1922, 
showing,  in  the  case  of  each  lot  of  flour  manufactured  for  exportation 
with  benefit  of  drawback,  the  lot  number  and  date  of  manufacture 
thereof,  the  quantity,  value,  and  identity  of  the  imported  wheat 
used,  the  quantity  of  domestic  wheat  used,  if  any,  and  the  quantities 
and  values  of  the  flour  and  mill  feed  obtained,  together  with  the 
quantity  of  waste  incurred  and  its  value,  if  any.  A  sworn  abstract 
from  such  manufacturing  record  shaU  be  filed  with  the  drawback 
entry  or  certificate  of  manufacture. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  wheat  used  in  the  manufacture  of  the 
exported  flour,  as  shown  by  the  abstract  from  the  manufacturing 
record.  In  liquidation  the  drawback  shall  be  distributed  to  the 
principal  product,  flour,  and  the  by-product,  mill  feed,  according  to 
their  relative  values  at  the  time  and  place  of  manufacture,  subject 
to  the  limitations  of  the  drawback  law  as  interpreted  by  the  depart- 
ment in  T.  D.  33809  of  October  25, 1913.  If  the  wastage  has  a  value, 
the  quantity  of  imported  wheat  which  may  be  used  as  a  basis  for  the 
allowance  of  drawback  shall  be  reduced  according  to  the  quantity 
thereof  which  the  value  of  the  waste  will  replace. 

Rate  effective  on  and  after  February  14,  1922. 

Sworn  statement  dated  May  18,  1922,  transmitted  to  the  collector 
of  customs  at  Seattle,  Wash.,  on  June  6,  .1922.  (109997.)  (Signed) 
Elmer  Dover,  Assistant  Secretary. 
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(C)  Lead,  wTdte.—T.  D.  32516  of  May  18,  1912,  as  amended  by 
T.  D.  32701  of  July  11,  1912,  and  extended  by  T.  D.  36642  of  August 
23,  1916,  providing  for  th^  payment  of  drawback  on  dry  white  lead, 
white  lead  in  oil,  and  white  lead  in  water,  manufactured  by  the 
United  Lead  Co.,  of  New  York,  N.  Y.,  with  the  use  of  imported  pig 
lead  or  lead  produced  from  imported  bullion  or  lead-bearing  ores, 
and  domestic  or  imported  linseed  oil  or  linseed  oil  produced  from  im- 
ported flaxseed,  further  extended  to  provide  for  drawback  on  such 
products  when  manufactured  wholly  or  in  part  by  the  Carter  process. 

The  allowance  for  valueless  waste  incurred  in  the  Carter  process 
shall  not  exceed  1  per  cent  of  the  quantity  of  lead  used. 

Extension  efi^ective  on  and  after  February  4,  1922. 

Supplemental  sworn  statement  dated  May  12,  1922,  transmitted 
to  the  collector  of  customs  at  New  York,  N.  Y.,  on  June  2,  1922. 
(81031.)     (Signed)  Edward  Clifford,  Assistant  Secretary, 

(D)  Machinery  J  textile ;  fly  ers  for  roving  frames, — T.  D.  38409  (F), 
of  Ma}^  13,  1920,  providing  for  the  payment  of  drawback  on  top 
flats  for  carding  machines  manufactured  by  the  Whitin  Machine 
Works,  of  Whitinsville,  Mass.,  with  the  use  of  imported  card  cloth- 
ing, and  on  roving  frames  manufactured  with  the  use  of  imported 
flyers,  amended  to  provide  for  drawback  on  flyers  for  roving  frames 
manufactured  by  the  said  firm  with  the  use  of  imported  rough  flyers. 

Supplemental  sworii  statement  dated  May  15,  1922,  transmitted 
to  the  collector  of  customs  at  Boston,  Mass.,  on  June  3,  1922. 
(108347.)     (Signed)  Edward  Clifford,  Assistant  Secretary. 

(E)  Marble  slabs.— T.  D.  38488  (C)  of  August  14,  1920,  providing 
for  the  payment  of  drawback  on  marble  slabs  manufactured  by  the 
Georgia  Marble  Co.,  of  Tate,  Ga.,  from  imported  rough  marble  blocks, 
extended  to  provide  for  drawback  on  polished  marble  slabs  produced 
by  the  said  firm  from  imported  marble  blocks. 

The  said  regulations  are  also  extended  to  provide  for  drawback  on 
marble  slabs,  polished  or  unpolished,  manufactured  by  the  said  firm 
at  its  factories  at  Nelson  and  Marietta,  Ga. 

Extension  effective  on  and  after  November  7,  1921. 

Supplemental  sworn  statement  dated  January  25, 1922,  transmitt^ 
to  the  collector  of  customs  at  Tampa,  Fla.,  on  June  3,  1922. 
(104131-2.)     (Signed)  Edward  Clifford,  Assistant  Secretary. 

(F)  Oil,  olive,  filtered  and  repadced.—Froduced  by  George  Lueders 
&  Co.,  of  New  York,  N.  Y.,  from  crude  olive  oil  imported  in  bulk. 

A  record  shall  be  kept  in  the  manner  described  in  the  sworn  state- 
ment of  the  producer  dated  May  24,  1922,  showing,  in  the  case  of 
each  lot  of  filtered  and  repacked  olive  oil  produced  for  exportation 
with  benefit  of  drawback,  the  identity  of  the  imported  olive  oil  used, 
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the  quantity  of  filtered  olive  oil  obtained,  and  the  number  and  size 
of  containers  in  which  packed.  A  sworn  abstract  from  such  record 
shall  be  filed  with  the  drawback  entry.  . 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  quantity  of  filtered  olive  oil  actually  exported, 
as  shown  by  the  abstract  from  the  record  provided  for  above. 

Rate  effective  on  and  after  January  11,  1922. 

Sworn  statement  dated  June  2,  1922,  transmitted  to  the  collector 
of  customs  at  New  York,  N:  Y.,  on  June  2,  1922.  (94403-6.) 
(Signed)  Edward  Clifford,  Assistant  Secretary, 

(G)  Paper,  ivrapping. — Manufactured  by  the  Safepack  Mills,  of 
Boston,  Mass.,  with  the  use  of  imported  paper. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  May  23,  1922, 
showing,  in  the  case  of  each  lot  of  wrapping  paper  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  of  each  kind  and  size  of  \\Tapping 
paper  manufactured  and  the  quantity  and  identity  of  each  kind  of 
imported  paper  appearing  therein.  A  sworn  abstract  from  such 
manufacturing  record  shall  be  filed  vnih  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  lesg  1  per 
cent  thereof,  on  the  imported  paper  appearing  in  the  exported  WTap- 
ping  paper  as  shown  by  the  abstract  from  the  manufacturing  record. 

Rate  effective  on  and  after  April  11,  1922. 

Sworn  statement  dated  May  23,  1922,  transmitted  to  the  collector 
of  customs  at  Boston,  Mass.,  on  June  3,  1922.  (108977.)  (Signed) 
Edward  Clifford,  Assistant  Secretary, 

(H)  Sirups. — Manufactured  by  the  Atlantic  Syrup  Refining  Co., 
of  Philadelphia,  Pa.,  with  the  use  of  refined  sugar  and  refiner's 
sirup  produced  wholly  or  in  part  from  imported  raw  sugar. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  May  25,  1922,  show- 
ing in  the  case  of  each  lot  of  sirup  manufactured  for  exportation  with 
benefit  of  drawback,  the  lot  number  and  date  of  manufacture  thereof, 
the  quantities  and  identity  of  the  refined  sugar  and  refiner's  simp 
used,  the  quantity  of  domestic  ingredients  used,  if  any,  and  the 
quantity  of  finished  simp  obtained.  A  s\vorn  abstract  from  such 
manufacturing  record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  refined  sugar  and  refiner's  sirup  used  in  the 
manufacture  of  the  exported  simp  as  shown  by  the  abstract  from 
the  manufacturing  record. 

Supplemental  sworn  schedules  may  be  filed  covering  changes  in 
formula  or  sizes  of  containers  and  upon  verification  of  such  supple- 
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mental  schedules  drawback  may  be  allowed  on  sirup  manufactured 
and  packed  in  accordance  therewith. 

Rate  eflFective  on  and  after  May  6,  1922. 

Sworn  statement  dated  May  25,  1922,  transmitted  to  the  collector 
of  customs  at  Philadelphia,  Pa.,  on  June  2,  1922.  (62354.)  (Signed) 
Edward  Clifford,  Assistant  Secretary. 


(T.D.  39152.) 

Acceptance  of  estimated  duties  in  lieu  of  bond  under  subsection  4,  para- 
graph e/,  Section  IV,  tariff  act  of  1913 — Article  379  of  the  Customs 
Regulations  of  1915  amended. 

Treasury  Department,  June  10, 1922. 
To  Collectors  and  Other  Officers  of  the  Customs: 

The  third  paragraph  of  article  379  of  the  Customs  Regulations  of 
1915  is  amended  to  read  as  follows: 

Bond  shall  be  required  on  Customs  Form  7563  in  a  penal  sum  equal  to  double  the 
estimated  duty,  or  in  the  case  of  articles  entered  under  subsection  4,  paragraph  J, 
Section  IV,  of  the  tariff  act,  estimated  duties  may  be  accepted  in  lieu  thereof  and 
refund  made  from  the  excess  of  deposits  account  upon  compliance  with  the  condi- 
tions of  the  bond . 

T.  D.  38857  of  September  28,  1921,  is  hereby  superseded. 

(83711.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39153.) 
Foreign  currencies — Rates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act  of 
May  27,  1921. 

Treasury  Department,  June  12, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  June  2  to  June  8, 1922,  both  in- 
clusive, is  published  for  the  information  of  collectors  of  customs  and 
others  concerned. 

(103512)  Elmer  Dover,  Assistant  Secretary. 
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Values  offortMu  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bcmk  of  New  York  under  the  provisions  of  section  40S  (c),  emergency  tariff 
act  of  May  27,  1921. 


PERIOD  JU 

NB  2  TO 
June  2. 

8,  1922,  I 
Junes. 

NCLUSIVB. 

Country. 

Name  of  currency. 

June  5. 

June  6. 

June  7. 

Junes. 

Europe: 
Austria 

Krone 

SO.  000092 
.0843 
.007267 
.019411 
.2186 
4.4753 
.021175 
.0913 
.003681 
.0419 
.3888 
.001227 
.0522 
.1786 
.000249 
.0765 
.006864 
.014217 
.1581 
.2590 
.1913 
.003563 

.8308 
.8308 
.7896 
.8367 
.6770 
.5720 
.5826 

.5733 
.2910 
.4764 
.5100 

.990347 
.998625 
.483906 
.987969 

.8236 
.1377 
.8056 

$0.000089 
.0842 
.007414 
.010461 
^2189 
4.4813 
.021325 
.0912 
.003669 
.0420 
.3895 
.001228 
.0521 
.1790 
.000251 
.0771 
.006859 
.014293 
.1581 
.2595 
.1914 
.003567 

.8275 
.8275 
.7867 
.8317 
.6761 
.5703 
.5817 

.5742 
.2901 
.4759 
.6092 

.990528 
.998594 
.484844 
.988203 

.8253 
.1381 
.8082 

SO.  000087 
.0842 
.00742 
.019483 
.2190 
4.6044 
.02135 
.0913 
.003602 
.0420 
.3897 
.001222 
.0522 
.1787 
.000254 
.0766 
.006863 
.014243 
.1586 
.2593 
.1914 
.003564 

.8292 
.8292 
.7890 
.8325 
.5763 
.6716 
.6875 

.5826 
.2910 
.4766 
.5100 

.990889 
.998672 
.48426 
.988906 

.8263 
.1378 
.8095 

$0.000086 
.0844 
.007467 
.019433 
.2208 
4.5095 
.0216 
.0915 
.003480 
.0423 
.3909 
.001218 
.0523 
.1784 
.000254 
.0773 
.006847 
.014279 
.1687 
.2612 
.1918 
.003564 

.8217 
.8217 
.7798 
.8267 
.6739 
.6668 
.6942 

.6900 
.2918 
.4771 
.6146 

.991211 
.998672 
.484225 

.988984 

.8258 
.1379 
.8109 

SO.  000073 
.0844 
.007442 
.019375 
.2218 
4.5043 
.021463 
.0914 
.003536 
.0423 
.8909 
.001190 
.0522 
.1773 
.000264 
.0771 
.006834 
.014393 
.1684 
.2614 
.1916 
.003697 

.8342 
.8342 
.7921 
.8383 
.5759 
.5760 
.5908 

.5808 
.29p9 
.4768     1 
.6142 

.991025 
.99875 
.486775 
.988906 

.8261 
.1382 
.8112 

$0.000070 

^Iglum 

Franc 

.0841 

Bulgaria 

Czechoslovakiav . . 

Lev 

.007467 

Krone 

.019383 

'n^mmark 

....do 

.2213 

Ensland 

Pound  sterling 

4.4983 

"PiTillind 

.02146 

Franc 

.0910 

Heichsmark 

Greece 

.0422 

Holland 

Guilder 

.3906 

"H^njmry. , 

Krone 

.001182 

luSy^:.:. : : 

Lira 

.0520 

Norway 

Krone 

M766 

Poland 

Mark 

.000255 

Portugal 

Escudo 

.0769 

Leu 

.006803 

Serbia 

Dinar 

.014457 

Spain 

Peseta 

.1583 

Sweden 

Krona 

.2609 

Franc 

.1916 

Yugoslavia 

Asia: 

Krone 

.003614 

Chefootael 

.8408 

Do 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hooekonff  dollar.... 

Tientsin  or  Peiyang 

dollar. 
Yuan  dollar 

.8408 

Do 

.7977 

Do 

.8468 

Do 

.6801 

China 

.6775 

Do 

.5976 

Do 

.5875 

India 

.2914 

Japan 

Yen 

.4761 

Singapore  (S.  8.). 
North  America: 
Canada 

Dollar 

.5163 

do 

.990764 

Cuba 

Peso 

.998906 

Mexico 

do 

.48575 

NAwfnnndland .  .  . 

Dollar 

.988281 

South  America: 

Argentina 

Brazil 

Peso  (gold) 

.8260 

Milreis 

.1383 

Uruguay 

Peso 

.8151 

(T.  D.  39154.) 
Narcotic  drugs  import  and  export  act. 

Department  publishes  act  approved  May  26,  1922,  with  emergency  regulations  ap- 
proved by  the  Federal  Narcotics  Control  Board  and  instructions  to  customs 
officers  in  accordance  therewith. 

Treasury  Department,  June  12^  1922. 
To  Customs  Officers  and  Others  Concerned: 

Attention  is  invited  to  the  appended  copy  of  the  narcotic  drugs 
import  and  export  act  approved  May  26,  1922. 

Pending  the  promulgation  of  permanent  regulations  under  this  act, 
the  Federal  Narcotics  Control  Board  has  approved  the  following 
emergency  regulations : 

(a)  Pending  further  instructions,  the  Division  of  Customs  of  the  Treasury  Depart- 
ment may,  within  its  discretion,  license  importations,  including  withdrawals  from 
warehouse  for  consumption,  of  crude  opium  and  coca  leaves  for  reputable  concerns 
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and  exportation  of  narcotic  drugs,  and  abo  in  transit  shipments,  as  nearly  as  practicable 
in  conformity  with  the  regulations  in  force  on  the  enactment  of  the  narcotic  drugs 
import  and  export  act  of  May  26,  1922. 

(6)  Narcotic  drugs  other  than  opium  or  coca  leaves  arriving  in  the  United  States  on 
or  after  May  26,  1922,  shall  be  dealt  with  in  SK^cordance  with  the  provisions  of  para- 
graph (rf),  section  2,  of  the  act. 

(c)  The  definitions  of  opium,  cocaine,  preparation,  and  derivative,  in  the  regulations 
in  T.  D.  38381  are  adopted  until  otherwise  ordered. 

In  pursuance  of  the  foregoing  regulations  customs  officers  are 
hereby  instructed  as  follows: 

(1)  Importations  of  crude  opium  and  coca  leaves  may  be  made 
only  at  the  following-named  ports :  Baltimore,  Boston,  Chicago, 
Detroit,  Honolulu,  New  Orleans,  New  York,  Philadelphia,  San  Juan, 
San  Francisco,  Seattle,  and  St.  Louis. 

(2)  Crude  opium  and  coca  leaves  may  be  entered  for  warehouse, 
but  may  not  be  withdrawn  for  any  purpose  except  upon  appHcations 
approved  by  the  Division  of  Customs. 

(3).  Applications  for  permission  to  make  entry  for  consumption  or 
withdrawals  from  warehouse,  for  any  purpose,  of  crude  opium  or 
coca  leaves,  or  for  permission  to  make  exportations  or  intransit  ship- 
ments of  narcotic  drugs  must  be  made  under  oath,  in  triplicate,  and 
should  state  in  detail  all  material  facts,  especially  the  intended  uses 
of  the  merchandise.  Such  applications  should  be  filed  with  the  col- 
lector of  customs  sufficiently  early  to  permit  of  orderly  procedure  and 
all  necessary  investigations.  Collectors  will  forward  such  applica- 
tions to  the  Division  of  Customs  as  soon  as  practicable,  with  their 
recommendation  and  comments. 

(4)  The  approval  by  the  Division  of  Customs  of  any  application 
will  be  subject  to  compliance  with  the  appropriate  customs  and 
internal  revenue  laws  and  regulations. 

(5)  When  in  doubt,'  customs  officers  will  ask  the  department  for 
further  instructions. 

(90056-10.)  Elmer  Dover,  Assistant  Secretary. 


[Public — No.  227 — 67th  Congress.] 

[H.  R.  2193.1 

An  at  to  amend  the  act  entitled  "An  art  to  prohibit  the  importation  and  use  of  opium  for  other  than 
medl-'inal  purposes,"  approved  Febniary  9, 1909,  as  amended. 

Be  it  enacted  by  the  Senate  and  ITouse  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled  j  That  sections  1  and  2  of  the  act  entitled  "An  act  to  prohibit  the 
importation  and  the  use  of  opium  for  other  than  medicinal  purposes,"  approved 
February  9,  1909,  as  amended,  are  amended  to  read  as  follows: 

"That  when  used  in  this  act — 

"(a)  The  term  *  narcotic  drug'  means  opium,  coca  leaves,  cocaine,  or  any  salt, 
derivative,  or  preparation  of  opium,  coca  leaves,  or  cocaine; 

"(b)  The  term  *  United  States,'  when  used  in  a  geographical  sense,  includes  the 
several  States  and  Territories  and  the  District  of  Columbia; 
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"(c)  The  term  *  board'  means  the  Federal  Narcotics  Control  Board  established  by 

section  2  of  this  act;  and 
**(d)  The  term  'person'  means  individual,  partnership,  corporation,  or  association. 
"Sec  2.  (a)  That  there  is  hereby  established  a  board  to  be  known  as  the  *  Federal 

Narcotics  Control  Board'  and  to  be  composed  of  the  Secretary  of  State,  the  Secretary 

of  the  Treasury,  and  the  Secretary  of  Commerce.  Except  as  otherwise  provided  in 
this  act  or  by  other  law,  the  administration  of  this  act  is  vested  in  the  Department  of 
the  Treasury. 

"(b)  Ttiat  it  is  unlawful  to  import  or  bring  any  narcotic  drug  into  the  United  States 
or  any  territory  under  its  control  or  jurisdiction;  except  that  such  amounts  of  crude 
opium  and  coca  leaves  as  the  board  finds  to  be  necessary  to  provide  for  medical  and 
legitimate  uses  only,  may  be  imported  and  brought  into  the  United  States  or  such 
territory  under  such  regulations  as  the  board  shall  prescribe.  All  narcotic  drugs 
imported  under  such  regulations  shall  be  subject  to  the  duties  which  are  now  or  may 
hereafter  be  imposed  upon  such  drugs  when  imported. 

"(c)  That  if  any  person  fraudulently  or  knowingly  imports  or  brings  any  narcotic 
drug  into  the  United  States  or  any  territory  under  its  control  or  jurisdiction,  contrary 
to  law,  or  assists  in  so  doing,  or  receives,  conceals,  buys,  sells,  or  in  »ny  manner  facili- 
tates the  transportation,  concealment,  or  sale  of  any  such  narcotic  drug  after  being 
imported  or  brought  in,  knowing  the  same  to  have  been  imported  contrary  to  law, 
such  person  shall  upon  conviction  be  fined  not  more  than  $5,000  and  imprisoned  for 
not  more  than  ten  years. 

"  (d)  Any  narcotic  drug  imported  or  brouglit  into  the  United  States  or  any  territory 
under  its  control  or  jurisdiction  contrary  to  law  shall,  (1)  if  smoking  opium  or  opium 
prepared  for  smoking,  be  seized  and  summarily  forfeited  to  the  United  States  Govern- 
ment without  the  necessity  of  instituting  forfeiture  proceedings  of  any  character;  or, 
i2)  if  any  other  narcotic  drug,  be  seized  and  forfeited  to  the  United  Si&teB  Govern- 
ment, without  regard  to  its  value,  in  the  manner  provided  by  sections  3075  and  3076 
of  the  Revised  Statutes,  or  the  provisions  of  law  hereafter  enacted  which  are  amend- 
atory- of  or  in  substitution  for  such  sections.  Any  narcotic  drug  which  is  forfeited 
in  a  proceeding  for  condemnation  or  not  claimed  under  such  sections,  or  which  is  sum- 
marily forfeited  as  provided  in  this  subdivision,  shall  be  placed  in  the  custody  of  the 
board  and  in  its  discretion  be  destroyed  or  delivered  to  some  agency  of  the  United 
States  Government  for  use  forMiedical  or  scientific  purposes. 

"(e)  Any  alien  who  at  any  time  after  his  entry  is  convicted  under  subdivision  (c) 
shall,  upon  the  termination  of  the  imprisonment  imposed  by  the  court  upon  such 
conviction  and  upon  warrant  issued  by  the  Secretary  of  Labor,  be  taken  into  custody 
and  deported  in  accordance  with  the  provisions  of  sections  19  and  20  of  the  act  of 
February  5,  1917,  entitled  'An  act  to  regulate  the  immigration  of  aliens  to,  and  the 
residence  of  aliens  in,  the  United  States,'  or  provisions  of  law  hereafter  enacted 
which  are  amendatory  of  or  in  substitution  for  such  sections. 

"if )  Whenever  on  trial  for  a  violation  of  subdivision  (c)  the  defendant  is  shown  to 
have  or  to  have  had  possession  of  the  narcotic  drug,  such  possession  shall  be  deemed 
sufficient  evidence  to  authorize  conviction,  unless  the  defendant  explains  the  posses- 
sion to  the  satisfaction  of  the  jury.  , 

"(g)  The  master  of  any  vessel  or  other  water  craft,  or  a  person  in  charge  of  a  railroad 
car  or  other  vehicle,  shall  not  be  liable  under  subdivision  (c)  if  he  satisfies  the  jury 
that  he  had  no  knowledge  of  and  used  due  diligence  to  prevent  the  presence  of  the 
narcotic  drug  in  or  on  such  vessel,  water  craft,  railroad  car,  or  other  vehicle;  but  the 
narcotic  drug  shall  be  seized,  forfeited,  and  disposed  of  as  provided  in  subdivision  (d)." 

Sec.  2.  That  sections  5  and  6  of  such  act  of  February  9,  1909,  as  amended,  are 
amended  to  read  as  follows: 

"Sec.  5.  That  no  smoking  opium  or  opium  prepared  for  smoking  shall  be  admitted 
into  the  United  States  or  into  any  territory  under  its  control  or  jurisdiction  for  trans- 
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portation  to  another  country,  or  be  transferred  or  transshipped  from  one  vessel  to  another 
vessel  within  any  waters  of  the  United  States  for  immediate  exportation  or  for  any 
other  purpose;  and  except  with  the  approval  of  the  board,  no  other  narcotic  drug 
may  be  so  admitted,  transferred,  or  transshipped. 

"Sec.  6.  (a)  That  it  shall  be  unlawful  for  any  person  subject  to  the  jurisdiction 
of  the  United  States  Government  to  export  or  cause  to  be  exported  from  the  United 
States,  or  from  territory  under  its  control  or  jurisdiction,  or  from  countries  in  which 
the  United  States  exercises  extraterritorial  jurisdiction,  any  narcotic  drug  to  any 
other  country:  Provided^  That  narcotic  drugs  (except  smoking  opium  and  opium 
prepared  for  smoking,  the  exportation  of  wjiich  is  hereby  absolutely  prohibited)  may 
be  exported  to  a  country  only  which  has  ratified  and  become  a  party  to  the  conven- 
tion and  final  protocol  between  the  United  States  Government  and  other  powers  for 
the  suppression  of  the  abuses  of  opium  and  other  drugs,  commonly  known  as  the 
International  Opium  Convention  of  1912,  and  then  only  if  (1)  such  country  has  insti- 
tuted and  maintains,  in  conformity  with  that  convention,  a  system,  which  the  board 
deems  adequate,  of  permits  or  licenses  for  the  control  of  imports  of  such  narcotic  drugs; 
(2)  the  narcotic  drug  is  consigned  to  an  authorized  permittee;  and  (3)  there  is  furnished 
to  the  board  proof  deemed  adequate  by  it  that  the  narcotic  drug  is  to  be  applied 
exclusively  to  medical  and  legitimate  uses  within  the  country  to  which  exported, 
that  it  will  not  be  reexported  from  such  country,  and  that  there  is  an  actual  shortage 
of  and  a  demand  for  the  narcotic  drug  for  medical  and  legitimate  uses  within  such 
country. 

"(b)  The  Secretary  of  State  shall  request  all  foreign  Governments  to  communicate 
through  the  diplomatic  channels  copies  of  the  laws  and  regulations  promulgated  in 
their  respective  countries  which  prohibit  or  regulate  the  importation  and  shipment 
in  transit  of  any  narcotic  drug  and,  when  received,  advise  the  board  thereof. 

"(c)  The  board  shall  make  and  publish  all  proper  regulations  to  carr>'  into  effect 
the  authority  vested  in  it  by  this  act." 

Sec.  3.  That  section  8  of  such  act  of  February  9,  1909,  as  amended,  is  amended  to 
read  as  follows: 

"Sec.  8.  (a)  That  a  narcotic  drug  that  is  found  upon  a  vessel  arriving  at  a  port  of 
the  United  States  or  territory  under  its  control  or  jurisdiction  and  is  not  shown  upon 
the  vessel's  manifest,  or  that  is  landed  from  any  such  vessel  without  a  permit  first 
obtained  from  the  collector  of  customs  for  that  purpoie,  shall  be  seized,  forfeited, 
and  disposed  of  in  the  manner  provided  in  subdivision  (d)  of  section  2,  and  the 
master  of  the  vessel  shall  be  liable  (1)  if  the  narcotic  drug  is  smoking  opium  to  a 
penalty  of  $25  an  ounce,  and  (2)  if  any  other  narcotic  drug,  to  a  penalty  equal  to  the 
value  of  the  narcotic  drug. 

"(b)  Such  penalty  shall  constitute  a  lien  upon  the  vessel  which  may  be  enforced 
by  proceedings  by  libel  in  rem.  Clearance  of  the  vessel  from  a  port  of  the  United 
States  may  be  withheld  until  the  penalty  is  paid  or  until  there  is  deposited  with  the 
collector  of  customs  at  the  port  a  bond  in  a  penal  sum  double  the  amount  of  the 
penalty,  with  sureties  approved  by  the  collector,  and  conditioned  on  the  payment 
of  the  penalty  (or  so  much  thereof  as  is  not  remitted  by  the  Secretary  of  the  Treasury*) 
and  of  all  costs  and  other  expenses  to  the  Government  in  proceedings  for  the  recovery 
of  the  penalty,  in  case  the  master's  application  for  remission  of  the  penalty  is  denied 
in  whole  or  in  part  by  the  Secretary  of  the  Trea8ur>'. 

"(c)  The  provisions  of  law  for  the  mitigation  and  remission  of  penalties,  and  for- 
feitures incurred  for  violations  of  the  customs  laws  shall  apply  to  penalties  incurred 
for  a  violation  of  the  pro\'isions  of  this  section." 

Sec.  4.  That  such  act  of  February  9,  1909,  as  amended,  is  amended  by  adding  at 
the  end  thereof  a  new  section  to  read  as  follows: 

"Skc.  9.  That  this  act  may  be  cited  as  the  *  Narcotic  drugs  import  and  export 
act.'" 

Approved,  May  26,  1922. 
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(T.  D.  39155— G.  A.  8540.) 
Wool  on  lambskins. 

Wool  on  lambskins,  conceded  to  be  unwashed,  is  not  subject  to  duty  under  the 
provisions  of  paragraph  18,  emergency  tariff  act  of  1921.  Only  such  unwashed  wool 
as  is  shorn  from  the  skin  without  cleaning  is  dutiable  under  that  paragraph.  Such 
wool  on  the  skin  is  provided  for  in  paragraph  650,  tariff  act  of  1913,  and  entitled  to 
free  entry  thereunder. — Goat  and  Sheepskin  Import  Co.  v.  United  States  (5  Ct.  Cust. 
Appls.  178;  T.  D.  34254)  not  controlling  here. 

United  States  General  Appraisers,  New  York,  June  5,  1922. 

In  the  matter  of  protest  912201  of  WiUlam  Davies  Co.  against  the  assessment  of  duty  by  the  collector  o  f 
customs  at  the  port  of  New  York. 
[Reversed.] 

Strauss  &  Hedges  {J.  L.  Klingaman  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  {Charles  D.  Lawrence  and  Samuel  M, 
Richardson,  special  attorneys),  for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers;  Brown, 

G.  A.,  concurring). 

McCleli^ind,  General  Appraiser :  The  merchandise  which  is  the  sub- 
ject of  this  protest  is  described  on  the  invoice  as  '^Lamb  pelts.''  These 
pelts,  as  imported,  bore  wool.  The  appraiser  returned  the  skins  as 
free  of  duty  under  paragraph  603  of  the  tariff  act  of  1913,  and  the  wool 
thereon  as  class  1,  unwashed,  subject  to  duty  at  15  cents  per  pound 
under  paragraph  18  of  the  emergency  tariff  act  of  1921. 

There  appears  to  be  no  dispute  about  the  facts.  The  only  issue 
is  one  of  law.     Paragraph  18  of  the  emergency  act  reads — 

Wool,  commonly  known  as  clothing  wool;  including  hair  of  the  camel,  angora  goat, 
and  alpaca,  but  not  such  wools  as  are  commonly  known  as  carpet  wools:  Unwashed, 
15  cents  per  pound;  washed,  30  cents  per  pound;  scoured,  45  cents  per  pound.  Uh- 
washed  wools  shall  be  considered  such  as  shall  have  been  shorn  from  the  animal  u^ithotU 
any  cleaning;  washed  wools  shall  be  considered  such  as  have  been  washed  with  water 
only  on  the  animal's  back  or  on  the  skin;  wools  washed  in  any  other  manner  than  on 
the  animal's  back  or  on  the  skin  shall  be  considered  as  scoured  wool.  On  wool  and  hair 
provided  for  in  this  paragraph,  which  is  sorted  or  increased  in  value  by  the  rejection 
of  any  part  of  the  original  fleece,  the  duty  shall  be  twice  the  duty  to  which  it  would 
otherwise  be  subject,  but  not  more  than  45  cents  per  pound.    [Italics  ours.] 

That  Congress  intended  in  framing  paragraph  18  to  class  as  dutiable 
only  such  unwashed  wools  as  are  actually  shorn  from  the  animal  is 
emphasized  and  made  clear,  we  think,  by  the  provision  following, 
which  provides  that  washed  wools  shall  be  considered  only  such  as 
have  been  washed  with  water  on  the  animal's  back  or  on  the  skin, 
and  also  in  specifying  that  '^  wools  washed  in  an}^  other  manner  than 
on  the  animal's  back  or  on  the  skin  shall  be  considered  as  scoured 
wool.'' 

Apparently  paragraph  18  contains  no  provision  which,  imder  the 
application  of  any  rule  of  construction,  could  be  held  to  include 
these  lambskins  bearing  a  natural  growth  of  unwashed  wool,  and  we 


Digitized  by 


Google 


T.  D.  39155]  396 

are  therefore  decidedly  of  the  opinion  that  the  collector's  classifica- 
tion was  erroneous.  We  find  no  paragraph  in  the  emergency  law 
under  which  the  wool  on  these  skins  could  be  classified. 

Of  the  three  alternative  claims  made  by  the  protest  we  eliminate 
those  under  paragraphs  603  and  604  of  the  act  of  1913  as  being  un- 
tenable, and  it  therefore  only  remains  to  determine  whether  the  claim 
under  paragraph  650  is  weU  founded.  The  pertinent  part  of  that 
paragraph  reads — 

Wool  of  the  sheep,  hair  of  tlie  camel,  and  other  like  aniviah,  and  wools  and  hair  on  the 
skin  of  such  animals,    *    *    *    [Italics  ours.] 

Counsel  for  protestants  cite  in  their  brief  Goat  &  Sheepskin  Import 
Co.  V.  United  States  (5  Ct.  Cust.  Appls.  178;  T.  D.  34254),  and  insist 
that  the  court's  ruling  in  that  case  is  controlling  here.  We  are  not 
inclined  to  that  view,  for  the  reason  that  the  court  was  construing 
an  entirely  different  provision  of  law  when  it  held  that  lambskins 
could  not  be  deemed  to  be  sheepskins. 

In  paragraph  650  wool  on  the  skin  of  sheep  or  other  like  animah 
is  provided  for.  A  lamb  is  certainly  a  like  animal  to  a  sheep,  and 
therefore,  wool  on  the  skin  of  a  lamb  would  seem  to  be  included  in 
this  provision  of  the  free  list. 

The  protest  is  sustained  and  the  decision  of  the  collector  reversed 
accordingly. 

CONCURRING    OPINION. 

Brown,  General  Appraiser:  Concurring  in  the  above  judgment,  I 
respectfully  add  the  following  in  support  thereof: 

Wool  on  the  skin  was  affirmativch'  taxed  as  wool  by  paragraph 
387,  act  of  October  1,  1890;  paragraph  360,  act  of  July  24,  1897 
(which  also  in  paragraph  664  covering  skins  of  all  kinds,  raw,  ex- 
cepted sheepskins  with  wool  on),  and  by  paragraph  371,  of  the  act 
of  August  5,  1909,  again  repeating  the  exception  for  sheepskins  with 
the  wool  on  in  the  skin,  paragraph  676.  The  act  of  August  28,  1894, 
included  all  wool  and  hair  on  the  skin  in  the  free  wool  provision, 
paragraph  686,  and  the  tariff  of  October  3,  1913,  under  which  claim 
is  here  made,  in  paragraph  650,  making  wool  of  the  sheep,  hair  of  the 
camel,  and  other  like  animals  free,  also  expressly  includes  all  wools 
and  hair  on  the  skin  of  such  animals. 

In  view  of  tliis  long-established  legislative  practice  to  thus  ex- 
pressly include  wool  on  the  skin  as  wool,  if  it  was  to  be  so  taxed,  the 
omission  of  such  express  statement  in  the  words  of  the  emei^ency 
tariff  of  May  27,  1921,  would  seem  to  preclude  the  intent  to  tax  wool 
on  the  skin  therein,  nor  can  the  expression  defining  what  washed 
wool  should  be  for  purposes  of  classification  as  '^washed  with  water 
only  on  the  animal's  back  or  on  the  skin"  be  reasonably  held  to  ex- 
press such  intention  but  to  be  merely  a  description  of  the  process  of 
washing.  '     * 
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(T.  D.  39156— G.  A.  8541.) 
Emergency  tariff  act. 

Tender  of  Entry  After  Closing  Hours. 

Where  a  ship  containing  the  importation  in  question  arrived  within  the  three- 
mile  limit  of  the  port  on  May  27,  1921,  the  collector  lawfully  refused  the  entry 
which  was  tendered  after  the  closing  hour  of  the  customhouse,  and  the  merchandise 
is  dutiable  under  the  emergency  act,  rather  than  the  tariff  act  of  1913. 

Adamson,  G.  a.,  dissenting,  holds  that  the  ship  being  in  port,  whether  docked 
or  not,  the  importer's  efforts  to  discharge  his  duty  by  entering  the  merchandise 
and  paying  the  charges  thereon  substantially  complied  with  all  lawful  requirements, 
and  his  entry  should  be  treated  as  of  the  time  such  efforts  were  made. 

United  States  General  Appraisers,  New  York,  June  5,  1922. 

In  the  matter  of  protest  940933  of  Frank  P.  Dow  Co.  (Inc.).  against  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  Seattle. 
[Affirmed.] 

Frank  L.  Laurence  ( Martin  T.  BaUhcin  of  counsel )  for  the  importer. 
William  W.  HoppiUf  Assistant  Attorney  General  (Charles  D.  Laurence  and  Oscar 
Igstacdter,  special  attorneys),  for  the  United  States. 

Before  Board  3  (Wafte,  Hay,  and  Adamson,  General  Appraisers;  Adamson,  G.  A,, 

dissenting). 

Hay,  General  Appraiser:  The  merchandise  which  is  the  subject  of 
this  protest  consists  of  a  shipment  of  shelled  peanuts  which  were  as- 
sessed at  3  cents  per  pound  under  paragraph  6  of  the  emergency 
tariff  act  of  May  27,  1921.  The  claim  of  the  protestant  is  that  the 
peanuts  are  properl}^  dutiable  at  three-fourtlis  cent  per  pound  under 
paragraph  225  of  the  act  of  1913.  The  question,  therefore,  is  under 
which  act  is  the  merchandise  dutiable. 

The  peanuts  in  question  were  imported  in  the  steamship  Protesi- 
auSy  which  it  seems  to  be  conceded  arrived  within  the  3-mile  limits 
and  near  to  the  port  of  Seattle  at  some  hour  on  the  27th  day  of  May, 
1921.  On  that  day  at  about  4,15  in  the  afternoon  the  protestant 
through  his  broker  essayed  to  enter  the  merchandise.  The  entry 
was  refused  upon  the  ground  that  there  was  no  bill  of  lading,  the 
ship  not  yet  having  arrived  at  the  point  in  the  port  where  it  could 
discharge  its  cargo.  The  protestant  then  through  his  broker  ten- 
dered a  bond  which  is  required  by  the  regulations,  but  this  bond  was 
refused  upon  the  ground  that  it  did  not  specify  the  marks  on  the 
packages  of  merchandise  or  the  name  of  the  consignee.  This  was 
at  4.25  in  the  afternoon,  and  the  closing  hour  of  the  customhouse  at 
Seattle  l«i  4.30.  The  broker  immediately  went  to  the  telephone, 
but  by  the  time  he  had  secured  the  marks  on  the  merchandise  and 
the  name  of  the  consignee  and  filled  them  into  the  bond  the  hour 
for  closing  the  customhouse  had  arrived.  It  is  true  the  door  was 
not  yet  locked,  but  it  was  past  4.30  and  the  entry  was  refused. 

The  counsel  for  the  protestant  gives  some  space  in  his  brief  to  the 
discussion  of  the  geographical  limits  of  the  port  of  Seattle  and  to  the 
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3-mile  limit  to  which  the  jurisdiction  of  the  United  States  extends. 
We  are  unable  to  see  that  there  is  anything  in  this  that  is  helpful  to  the 
importer.  See  United  States  v.  Cordero  (1  Ct.  Cust.  Appls.  107; 
T.  D.  3114). 

The  remaining  questions  of  law  presented  by  the  facts  of  the 
case  have,  we  think,  been  settled  by  the  decisions  of  this  board.  In 
F.  J.  Constance's  case,  G.  A.  8504  (T.  D.  39005),  we  held  that  mer- 
chandise not  entered  until  after  the  27th  of  May  was  dutiable  imder 
the  emergency  act.  In  Gallagher  &  Ascher's  case,  Abstract  23265 
(T.  D.  30601),  we  held  that  a  collector  was  not  compelled  to  accept 
an  entry  after  the  closing  hours  of  the  customhouse;  that,  notwith- 
standing the  fact  that  the  customhouse  door  was  imlocked,  if  it  had 
passed  the  hour  of  4.30,  the  fixed  closing  hour  of  the  customhouse,  he 
could  lawfully  refuse  the  entry.  See  also  Adolph  Kraut's  case,  G. 
A.  7089  (T.  D.  30890),  and  Kronfeldt,  Saunders  &  Co.'s  case,  G.  A. 
7090  (T.  D.  30891).  As  to  what  constitutes  a  port,  see  Hartwell 
Lumber  Co.  case,  G.  A.  5365  (T.  D.  24535),  and  cases  therein  cited. 

Following  these  decisions  the  protest  in  this  case  is  overruled. 

DISSENTING   OPINION. 

Adamson,  General  Appraiser:  I  think  that  the  evidence  shows  that 
the  ship  had  arrived  in  the  port  of  Seattle  when  the  importer  at- 
tempted to  make  his  entry  and  I  believe  that  the  importer  substan- 
tially complied  with  all  the  legal  requirements  as  to  making  entry 
and,  from  the  authorities  hereinafter  cited,  I  believe  he  should  have 
been  allowed  to  do  so.  I  do  not  think  any  of  the  objections  of  the 
collector  were  valid.  The  original  check  at  first  tendered  for  the  pay- 
ment of  duty  was  finally  collected  and  used  and  only  a  supplemental 
check  demanded  and  received  for  the  additional  duty  under  the  new 
act.  The  objection  to  the  execution  of  the  documents  was  invalid 
even  in  the  opinion  of  the  ofiicial  himself  as  he  transacted  other  busi- 
ness with  the  same  agent  at  the  same  time  in  other  matters  and  the 
subsequent  changes  in  the  entry  and  bond  all  were  made  and  accepted 
without  any  additional  authority  or  reexecution  of  the  papers.  If 
they  were  valid  at  last,  they  were  valid  at  first. 

It  appears  from  the  evidence  that  the  acknowledged  eflForts  of  the 
importer  to  make  his  entry  before  the  change  in  the  law  took  eflFect 
were  foiled  or  delayed  by  the  officials  making  objections  and  de- 
mands that  it  had  not  been  their  custom  to  make.  The  eflForts  of 
the  importer,  although  repeated  at  intervals  through  a  lapse  of  15  or 
20  minutes,  all  constituted  one  continuous  eflFort  that  was  pending 
and  continuing  at  the  hour  of  4.30  and  until  4.32,  when  the  custom- 
house had  not  closed  and  the  same  oflScials  were  there  still  at  work. 
The  declaration  of  the  officials  in  evidence  as  to  whether  the  ship 
had  docked  or  not  was  entirely  hearsay,  reciting  merely  that  at  4.30 
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they  made  an  inquiry  and  were  informed  that  the  ship  had  not  yet 
docked.  No  witness  at  any  time  denied  that  the  ship  was  in  the  port 
at  the  time  the  importer  was  trying  to  make  his  entry,  nor  does  any- 
body anywhere  deny  the  authority  of  the  agent  to  file  the  papers 
which,  in  my  judgment,  substantially  complied  with  the  requirements. 
The  entry  should  be  treated  as  made  and  accepted  on  the  27th  of 
May. 

The  following  authorities,  I  believe,  support  the  conclusions  I  have 
reached:  United  States  v.  Legg  (105  Fed.  930);  In  re  Bacharach  & 
Ck).,  G.  A.  4881;  (4  Treas.  Dec.  257);  In  re  Spry  Lumber  Co.  (G.  A. 
5365;  6  Treas.  Dec,  571),  aflSrmed  in  United  States  v.  Lumber  Co. 
(142  Fed.,  432;  T.  D.  26826) ;  Arnold  v.  United  States  (9  Cranch,  104, 
at  120). 

(T.  D.  39157— G.  A.  8542.) 
Rubber  boots. 

1.  Cotton   and   India.  Rubber   Wearing   Apparel — ^Manufactures    of   India 

Rubber,  n.  s.  p.  f. 

Hip  boots  of  cotton  and  India  rubber,  rubber  being  chief  value,  equipped  on  the 
arch  of  the  sole  with  a  loop  to  fit  a  leather  strap  accompanying  the  boots,  which 
strap  is  to  bind  the  boot  around  the  foot  or  ankle  to  prevent  the  boot  from  being 
pulled  off  by  the  suction  of  mud  or  water,  held  to  constitute  entireties,  and,  as  such 
are  excluded  from  the  provision  of  paragraph  256,  act  of  1913,  as  not  made  wholly  of 
cotton  and  india  rubber. — Steinhardt  &  Bro.  v.  United  States  (8  Ct.  Oust  Appls., 
372;  T.  D.  37629),  and  In  re  Slazenger,  G.  A.  8445  (39  Treas.  Dec.  455)  followed. 

Short  or  knee  length  boots  of  cotton  and  india  rubber,  containing  but  an  insignifi- 
cant amount  of  metal,  such  as  1  or  2  rivets,  a  buckle,  and  3  to  5  hobnails,  heM  to  be 
made  wholly  of  cotton  and  india  rubber;  hence  are  dutiable  under  paragraph  256, 
as  assessed. 

2.  Mixed  Goods. 

Where  goods  dutiable  under  different  provisions  of  the  tariff  act,  or  at  different 
rates,  are  indiscriminately  mixed,  and  the  portion  or  percentage  of  each  class  in  the 
importation  is  not  shown  by  a  segregation  of  the  merchandise  or  by  proof  on  the 
part  of  the  importer,  duty  will  be  assessed  on  the  whole  importation  at  the  highest 
rate  applicable  thereto.— United  States  v,  Ranlett  (172  U.  S.  133),  and  United 
States  V,  Strauss  (3  Ct.  Gust.  Appls.,  180;  T.  D.  32464). 

United  States  General  Appraisers,  New  York,  June  9,  1922. 

Id  the  matter  of  protests  938267,  etc.,  of  Max  Kalter  Mercantile  Co.  (Inc.),  against  the  assessment  of  duty 

by  the  collector  of  customs  at  the  port  of  New  York. 
[Affirmed.] 

Aliny,  Van  Gordon  &  Evans  {Don  R.  Almy  of  coupsel)  for  the  importer. 

William  W,  Hoppiny  Assistant  Attorney  General  {Martin  T,  Baldxmn,  Frank  P. 
Wilson^  Samuel  Isenschmidj  and  David  Hxjams^  special  attorneys),  for  the  United 
SUtes. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

Weller,  General  Appraiser:  The  merchandise  in  controversy  is 
reported  by  the  local  appraiser  to  consist  of  boots  composed  of  cotton 
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and  india  rubber,  and  it  was  accordingly  assessed  for  duty  by  the 
collector  at  30  per  cent  ad  valorem  under  the  provision  of  paragraph 
256  of  the  tariff  act  of  1913,  which  so  far  as  pertinent  reads  bs  follows: 

256.  *  *  *  articles  of  wearing  apparel  of  every  description,  composed  of  cotton 
or  other  vegetable  fiber,  or  of  which  cotton  or  other  vegetable  fiber  is  the  component 
material  of  chief  value,  or  of  cotton  or  other  vegetable  fiber  and  india  rubber,  made  up 
or  manufactured,  wholly  or  in  part,  by  the  tailor,  seamstress,  or  manufacturer,  and  not 
otherwise  specially  provided  for  in  this  section,  30  per  centum  ad  valorem;    ♦    ♦    ♦ 

The  claim  of  the  importers  is  that  the  merchandise  is  dutiable  at 
only  10  per  cent  ad  valorem  under  paragraph  368  of  said  act,  as  man- 
ufactures in  chief  value  of  india  rubber,  not  specially  provided  for. 

According  to  the  testimony  of  the  importers  the  boots  covered  by 
these  protests  were  surplus  army  supplies  which  they  purchased 
from  the  British  Government. 

At  the  hearing  various  sample  boots  were  introduced  in  evidence 
as  representing  the  different  varieties  and  styles  included  in  the 
shipments.  Of  these.  Exhibits  1  to  4,  inclusive,  are  rubber  hip  or 
thigh  boots,  lined  with  a  cotton  fabric  resembling  canvas.  Each  of 
these  boots  has  fastened  on  the  arch  of  the  sole  a  rubber  loop  to  fit 
a  leather  strap  that  accompanied  the  boots  and  which  is  intended 
for  binding  the  boot  around  the  foot  or  ankle,  apparently  to  prevent 
the  boot  from  being  pulled  off  by  the  suction  of  mud  or  water.  The 
leather  strap  is  about  seven-eighths  of  an  inch  wide,  one-fourth  of 
an  inch  thick,  and  3  feet  long.  At  one  end  there  is  a  metal  buckle 
and  at  the  other  end  the  strap  has  perforations  for  tightening  and 
fastening  purposes.  Each  boot  has  another  strap  made  of  rubber 
running  through  a  rubber  loop  attachment  for  fastening  more  firmly 
around  the  knee,  in  which  strap  there  is  a  metal  rivet  and  metal 
buckle.  There  is  still  another  rubber  strap  attachment  at  the  top 
of  the  boots,  evidently  for  connecting  with  a  Xvaist  belt  or  suspenders 
to  hold  up  the  top  of  the  boots  around  the  hips.  In  this  attachment 
there  are  as  many  as  five  metal  rivets  and  a  metal  buckle.  Exhibit 
4  has  in  addition  five  rather  heavy  rough  hobnails  driven  into  the 
rubber  heel,  no  doubt  to  keep  the  foot  from  slipping  and  as  a  protec- 
tion against  wear.  In  Exhibit  3  there  are  four  round-head  nails  in 
the  heel,  while  in  Exhibits  1  and  2  no  such  nails  are  present. 

Exhibits  5  to  7,  inclusive,  are  short  or  knee-length  rubber  boots 
also  lined  with  the  same  kind  of  cotton  fabric,  but  are  without  the 
leather  strap  attachment,  and  the  only  metal  parts  consist  of  three 
round-head  nails  in  Exhibit  5  and  of  five  heavy  rough  hobnails  in  the 
heels  of  Exhibits  6  and  7.  Exhibit  6  has  in  addition  a  rubber  strap 
running  around  the  outside  of  the  boot  near  the  top,  in  which  there 
are  two  metal  rivets  and  a  metal  buckle. 

Exhibit  8  is  another  rubber  boot  of  knee  length,  but  has  a  lining  of 
wool  felt  instead  of  cotton,  as  in  the  other  mentioned  exhibits.    The 
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only  metal  part  consists  of  a  rivet  at  the  top  and  four  round-head 
nails  in  the  heel. 

It  is  shown  by  the  testimony  and  the  analyses  of  both  the  Gov- 
ernment and  the  importers  that  rubber  constitutes  the  component 
material  of  chief  value  in  all  of  the  eight  exhibits. 

The  contention  of  the  importers  is  that  the  said  boots  are  excluded 
from  classification  imder  paragraph  256,  under  which  the  collector 
assessed  duty,  for  the  following  reasons:  First,  that  rubber  boots  are 
not  wearing  apparel;  second,  that  even  assuming  they  are  wearing 
apparel,  they  were,  however,  not  made  up  or  manufactured  by  the 
tailor,  seamstress,  or  a  manufacturer  ejusdem  generis  with  tailor 
or  seamstress,  as  judicially  interpreted;  and,  third,  that  the  boots 
are  not  made  wholly  of  cotton  and  india  rubber,  so  that  they  are 
further  excluded  from  the  provision  for  wearing  apparel  composed 
of  cotton  or  other  vegetable  fiber  and  india  rubber,  as  judicially 
interpreted. 

As  to  the  first  contention,  we  do  not  consider  that  the  importers 
have  proven  any  commercial  designation  of  the  term  wearing  apparel 
different  from  the  common  ordinary  meaning,  and  the  common 
meaning  undoubtedly  includes  rubber  boots,  as  well  as  almost  any 
other  article  of  clothing. — ^Arnold  v.  United  States  (147  U.  S.  494, 
496);  United  States  v.  One  Pearl  Chain  (139  Fed.  513).  Note  par- 
ticularly Lai  Mmg  v.  United  States  (1  Ct.  Cust.  Appls.  5 ;  T.  D.  30770) , 
wherein  Chinese  shoes  or  slippers  in  chief  value  of  leather,  embroid- 
ered with  silk,  were  held  to  be  dutiable  as  wearing  apparel  under 
paragraph  390  of  the  tariff  act  of  1897. 

In  support  of  the  second  contention  that  the  word  *' manufacturer*' 
in  the  phrase  ''made  up  or  manufactured  by  the  tailor,  seamstress 
or  manufacturer''  means  a  manufacturer  ejusdem  generis  with  tailor 
or  seamstress,  coimsel  for  the  importers  has  cited  the  case  of  Swayne 
V.  Hager  (37  Fed.  780),  wherein  certain  Chinese  shoes,  consisting  of  an 
upper  part  of  cotton  or  silk  and  a  sole  of  felt  and  leather,  were  held 
not  to  be  dutiable  under  the  provision  for  wearing  apparel  as  it 
appeared  in  paragraph  14  of  the  act  of  1883.  We  think,  however, 
that  the  circumstances  imder  which  that  decision  was  made  are  not 
binding  or  controlling  in  the  present  instance,  for  the  reason  that  said 
paragraph  14  of  the  act  of  1883  was  worded  substantially  different 
from  the  wording  of  paragraph  256  of  the  act  of  1913,  inasmuch  as 
said  paragraph  256  contains  a  provision  for  india  rubber  as  one  of 
the  components  which  may  enter  into  the  manufacture  of  wearing  ap- 
parel, which  provision  for  india  rubber  was  not  present  in  paragraph 
14  of  the  act  of  1883,  and  it  is  almost  impossible  to  conceive  of  any 
rubber  wearing  apparel  that  is  not  made  by  a  rubber  manufacturer 
instead  of  a  tailor  or  seamstress.     It  would  therefore  seem  that  the 
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entire  purview  of  the  clothing  and  wearing  apparel  provigion  has 
been  so  enlarged  as  to  bring  within  its  scope  articles  which  were  not 
contemplated  in  paragraph  14  of  the  act  of  1883,  and  also  articles 
other  than  such  as  are  the  product  of  the  tailor  or  seamstress.  More- 
over, the  case  of  Swayne  v.  Hager,  cited  supra,  appears  to  have  been 
reversed,  although  on  some  other  ground,  in  Hager  v.  Swayne  (149 
U.  S.  242),  so  that  its  weight  as  an  authority  would  in  any  case  be 
greatly  diminished.  The  later  case  of  Lai  Ming  v.  United  States, 
cited  supra,  would  seem  to  cover  this  point  conclusively,  as  the  pro- 
vision for  wearing  apparel  in  said  paragraph  390  of  the  tariff  act  of 
1897,  imder  which  Chinese  shoes  or  slippers  were  held  dutiable,  was 
also  followed  by  the  qualifying  phrase  ''made  up  or  manufactured 
in  whole  or  in  part  by  the  tailor,  seamstress,  or  manufacturer."  We 
therefore  consider  the  second  contention  of  the  importers  also 
untenable. 

Taking  up  their  third  point,  that  the  rubber  boots  in  question  are 
not  made  wholly  of  cotton  or  other  vegetable  fiber  and  india  rubber, 
and  are  therefore  excluded  from  the  provision  of  said  paragraph  256, 
that  question  Baises  the  same  kind  of  issue  as  was  considered  by  the 
board  in  re  Slazenger,  G.  A.  8445  (39  Treas.  Dec.  455).  In  that  case 
certain  sole  and  heel  attachments  made  of  cotton  and  india  rubber 
were  accompanied  with  specially  designed  nails  or  pegs  made  to  fit 
into  countersunk  holes  or  depressions  in  the  said  attachments  for 
fastening  on  to  the  soles  and  heels  of  shoes  or  boots.  The  board  held 
the  goods  to  be  entireties,  and,  as  such,  not  made  wholly  of  cotton 
and  india  rubb/sr,  on  account  of  the  presence  of  the  metal  pegs  as  a 
component,  and  the  goods  were  accordingly  held  dutiable  under 
paragraph  368  of  the  act  of  1913,  as  manufactures  in  chief  value  of 
rubber. 

The  question,  then,  remaining  for  us  to  decide  in  the  present 
instance  is  whether  the  boots  in  the  importation  are  made  wholly  of 
cotton  and  india  rubber,  or  whether  they  contain,  or  have  attached 
thereto,  or  are  accompanied  with  special  or  necessary  parts  or  attach- 
ments made  of  some  other  material  substantial  in  quantity  or  value. 

Applying  the  foregoing  test,  we  find  the  boots  with  the  leather 
strap,  represented  by  Exhibits  1  to  4,  inclusive,  to  be  entireties,  and, 
as  they  contain  in  substantial  quantity  material  other  than  cotton 
and  india  rubber,  they  are  accordingly  excluded  from  classification 
under  said  paragraph  256,  and  are  dutiable  imder  paragraph  368  of 
the  act  of  1913,  as  manufactures  in  chief  value  of  india  rubber  not 
specially  provided  for. — Steinhardt  &  Bro.  v.  United  States  (8  Ct. 
Oust.  Appls.  372;  T.  D.  37629);  Cross  v.  United  States  (7  id.  43; 
T.  D.  36308);  Saji  &  Kariya  Co.  v.  United  States  (9  id.  78;  T.  D. 
37945).  The  importers,  however,  have  failed  to  prove  or  show  the 
particular  percentage  or  proportion  of  the  importations  represented 
by  these  four  exhibits. 
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It  is  well  settled  that  where  goods  dutiable  under  different  pro- 
visions of  the  tariff  act,  or  at  different  rates,  are  indiscriminately 
mixed,  and  the  proportion  or  percentage  of  each  class  in  the  impor- 
tation is  not  shown  by  any  segregation  of  the  merchandise,  or  not 
proven  by  the  importer,  duty  will  be  assessed  on  the  whole  shipment 
at  the  highest  rate  applicable  thereto. — United  States  v,  Ranlett 
(172  U.  S.  133) ;  in  re  Myers,  G.  A.  5592  (7  Treas.  Dec.  272) ;  United 
States  v.  Waterhouse  (1  Ct.  Oust.  Appls.  353;  T.  D.  31452);  and 
United  States  v.  Strauss  &  Co.  (3  id.  180;  T.  D.  32464).  In  the 
present  instance  as  the  board  has  been  furnished  with  no  accurate 
basis  upon  which  to  order  a  reliquidation  of  the  entries,  we  are  imable 
to  afford  the  importers  any  relief. 

In  the  merchandise  represented  by  Exhibits  5  to  7,  inclusive,  which 
are  the  short  or  knee  length  boots,  we  find  that  the  small  amount  of 
the  metal  component,  such  as  the  hobnails,  rivets,  and  buckles 
hereinbefore  described,  are  so  insignificant  in  quantity,  character, 
and  value,  that  the  boots  may  be  considered  as  made  wholly  of 
cotton  and  india  rubber,  and  have  therefore  been  properly  assessed 
for  duty  under  said  paragraph  256. 

In  regard  to  the  boot  marked  Exhibit  8,  which  has  a  wool  felt 
lining,  manifestly  it  can  not  be  said  to  be  made  wholly  of  cotton  and 
india  rubber.  But  here  again  we  are  unable  to  afford  the  im- 
porters any  relief,  for  the  reason  that  it  has  not  been  shown  what 
portion  of  the  importations  is  of  this  kind  of  boots. 

We  are  therefore  constrained  to  overrule  the  protests  as  to  all  the 
merchandise,  and  affirm  the  collector's  decision  in  each  instance. 


(T.  D.  39158.) 

Automobile  tires — Validity  of  reappraisement. 
Goodyear  Tire  &  Rubber  Co.  v.  United  States  (No.  2146). 

1.  "Ordinary     Course     op   Trade"— "Wholesale    Quantities"— Restricted 

Market. 
When  the  manufacturer  of  imported  merchandise  controls  its  market  in  the 
country  of  its  exportation,  so  that  its  price  is  fixed  to  each  class  of  purchaser 
manufacturer,  jobber,  retailer,  and  consumer)  and  this  price  is  the  same  regardless 
of  the  size  of  any  purchase,  there  is,  in  that  country,  no  "actual  market  value"  "in 
the  usual  wholesale  quantities"  "in  the  ordinary  course  of  trade"  within  the  mean- 
ing of  any  of  those  expressions  in  paragraphs  K  and  R,  tariff  act  of  1913.  Such  fixed 
prices  were  not  intended  by  Congress  to  be  a  factor  in  determining  dutiable  values. 

2.  Appraisement  on  Wrong  Principle  op  Law. 

An  appraisement  based  on  a  wrong  principle  of  law  is  void. 

3.  Appraisement  in  Controlled  Market. 

Regarding  an  importation  from  Canada  of  automobile  tires,  it  is  shown  that  the 
manufacturer  controls  the  Canadian  market  for  his  tire,  the  price  being  fixed  regard- 
JesB  of  the  size  of  the  sale  to  each  class  of  purchaser — automobile  manufacturer, 
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tire  jobber,  tire  retailer,  and  tire  coimumer.  There  can  be  no  "actual  market 
value' '  or  *' usual  wholesale  quantitiee, ''  or  ''ordinary  course  ol  trade* *  determined 
upon  the  baau  of  such  prices  within  the  meaning  of  any  of  the  quoted  expressions 
in  paiagmphs  K  and  R.  tariff  act  of  1913.  The  decision  of  the  Board  of  General 
Appraisers  fixing  the  dutiable  value  at  the  Canadian  phce  to  dealers  and  8er\ice 
stations  proceeded  upon  a  wrong  principle  of  law,  is  hence  void,  and  is  revened. 
Appraisement  should  have  been  made  as  prescribed  by  paragraph  L,  Secdoo  III, 
either  at  the  cost  of  production  or  at  the  wholesale  price  for  idiich  such  or  similar 
merchandise  was  freely  offered  for  sale  in  the  usual  wholesale  quantities  in  th^ 
open  market  in  the  United  States. 

United  States  Court  of  Customs  Appeals,  June  6,  1922, 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  &477  (T.  D.  38906 . 

[Reversed.] 

B.  A.  Levett  (James  W.  Berans  of  counsel)  for  appellant. 

William   W.   Uoppin^   Assistant  Attorney  General,   {Samuel  heruchmidj  special 
attorney,  of  counsels  for  the  United  States. 

[Oral  argument  April  26, 1922,  by  Mr.  Levett  and  Mr.  Isenschmid.] 

Before  Smfth,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 
This  appeal  raises  the  question  as  to  the  validity  of  the  appraise- 
ment of  automobile  tires  imported  from  Canada.  The  tires  were 
purchased  by  the  Goodyear  Tire  &  Rubber  Co.,  of  Akron,  Ohio,  from 
the  Goodyear  Tire  &  Rubber  Co.,  of  Toronto,  a  corporation  wholly 
independent  of  the  importer,  although  having  the  same  name  and 
president.  The  tires  are  manufactured  in  Canada  and  their  distribu- 
tion, sale,  and  the  prices  at  which  sold  in  Canada  are  absolutely 
under  the  control  and  controlled  by  the  manufacturer  from  the  time 
they  leave  the  factory  until  they  reach  the  hands  of  the  ultimate 
consumer.  The  tires  are  distributed  by  13  or  14  agencies  of  the 
Goodyear  Co.  and  b}'  a  limited  number  of  jobbers  and  dealers  whose 
operations  are  restricted  to  districts  selected  and  defined  by  the 
corporation.  The  corporation  sells  to  exporters,  to  manufacturers 
of  automobiles,  to  jobbers,  and  to  dealers  at  a  price  graded  and 
definitely  fixed  for  each  of  the  four  classes  of  buyers.  The  prices  at 
which  jobbers  may  sell  to  dealers  or  service  stations,  and  dealers  and 
service  stations  may  sell  to  consumers,  are  hkewise  fixed  by  the  cor- 
poration. The  exporter  has  the  privilege  of  buying  at  the  lowest 
price,  and  anyone  may  buy  tires  for  exportation  provided  he  agrees 
to  ship  them  out  of  Canada. 

The  manufacturer  of  automobiles  is  favored  with  a  lower  price 
than  that  prescribed  for  the  jobber  or  dealer,  but  the  tires  purchased 
by  him  can  not  be  sold  except  as  part  of  the  manufactured  car. 
Jobbers,  five  in  number,  chosen  by  the  corporation  and  operating 
within  areas  specified  by  the  company  may  purchase  the  product  at 
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a  somewhat  higher  price  than  that  quoted  to  automobile  manufac- 
turers, but  they  can  sell  for  their  own  account  to  no  one  except 
dealers  within  their  district  and  then  only  at  the  price  prescribed  by 
the  corporation.  If  the  jobber  retails  a  tire  he  must  do  so  at  the 
retailer's  price  and  then  pay  the  dealer's  price  to  the  manufacturer 
for  the  tire  so, retailed;  that  is  to  say,  10  per  cent  more  than  is  charged 
to  him  as  jobber,  which  10  per  cent  is  paid  by  the  manufacturer  to 
the  dealer  in  whose  territory  the  retail  sale  is  made. 

The  dealers,  limited  in  number ,  are  selected  by  the  corporation 
and  are  not  permitted  to  operate  outside  of  the  district  to  which  they 
have  been  assigned  by  the  company.  The  dealer  pays  the  highest 
price  and  the  price  at  which  he  sells  to  the  consumer  is  fixed  by  the 
manufacturer.  Of  the  tires  sold  by  the  corporation  in  Canada, 
45.06  per  cent  are  sold  to  manufacturers  of  automobiles,  9.12  per 
cent  are  sold  to  jobbers,  and  45.82  per  cent  are  sold  to  dealers.  As 
the  jobbers  must  sell  to  the  selected  dealers  of  their  respective  dis- 
tricts the  dealers  purchase  for  retail  54.94  per  cent  of  the.  tires 
consimied  in  Canada. 

The  general  manager  of  the  Toronto  company  frankly  testified 
that  there  were  hundreds  and  perhaps  thousands  of  dealers  who 
were  refused  the  privilege  of  purchasing  and  selling  Goodyear  tires. 
He  said  that  no  one  not  a  selected  jobber  or  dealer  could  come  to 
the  manufacturer  and  buy  tires  freely  for  resale  in  Canada,  and  that 
the  corporation  reserved  the  right  to  withdraw^  from  the  manu- 
facturers of  automobiles  and  selected  jobbers  and  dealers  the  privilege 
of  buying  and  selling  Goodyear  tires  in  case  conditions  imposed  by 
the  company  were  not  complied  with.  In  brief,  the  selected  dealer 
and  the  selected  jobber  buy  and  sell  the  Goodyear  product  at  a 
fixed  price  and  if  either  sells  for  a  price  other  than  that  fixed  he  loses 
his  agency. 

Tire  dealers  in  foreign  countries  are  not  restricted  in  number  and 
they  may  sell  tires  in  foreign  coimtries  at  any  price  they  please. 
Whether  tires  are  bought  in  large  or  small  quantities  does  not  affect 
the  sales  price  to  jobbers,  dealers,  service  stations  or  manufacturers  of 
automobUes. 

The  local  appraiser  appraised  the  importation  at  the  price  paid  for 
tires  by  dealers  and  service  stations  in  Canada.  From  this  appraise- 
ment an  appeal  was  taken  to  a  general  appraiser  who  approved  the 
action  of  the  local  appraiser,  and  the  decision  of  the  general  appraiser 
was  -  affirmed  on  appeal  by  a  board  of  three  general  appraisers. 
The  importer  challenged  the  validity  of  the  final  appraisement  on  the 
ground  that  it  was  based  upon  a  wrong  principle  of  law.  The  ap- 
praisement, however,  of  the  three  general  appraisers  was  sustained 
by  the  classification  board,  General  Appraiser  Fischer  dissenting. 
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The  importer  petitioned  this  court  to  review  the  decision  of  the 
classification  board  and  now  contends  that  on  the  admitted  facts 
disclosed  by  the  record,  the  appraised  value  of  the  merchandise  was 
not  the  actual  market  value  as  defined  by  paragraph  R  of  Section  III 
inasmuch  as  such  appraised  value  was  not  the  price  at  which  such 
merchandise  was  freely  offered  for  sale  in  the  usual  wholesale  quanti- 
ties to  all  purchasers  in  the  principal  markets  of  Canada. 

The  Government,  on  the  other  hand,  argues  that  Goodyear  tires 
are  sold  in  Canada  in  the  usual  wholesale  quantities  to  dealers  who 
sell  them  for  consumption,  and  that  as  such  sales  to  dealers  are  made 
'*in  the  ordinary  course  of  trade,"  established  for  the  particular  kind 
of  merchandise  here  involved,  the  price  paid  by  such  dealers  for  the 
tires  is  their  actual  market  value.  In  support  of  that  contention  the 
Government  earnestly  insists  that  if  a  manufacturer  succeeds  in 
controlling  the  market  and  sale  at  wholesale  of  his  merchandise 
in  such  a  way  that  it  can  not  be  bought  in  any  other  manner,  that 
then  the  method  so  established  becomes  the  usual  method  in  which 
such  merchandise  is  sold  at  wholesale'in  the  ordinary  course  of  trade. 

It  may  be  that  a  manufacturer's  control  of  sales  and  distribution 
from  the  time  they  leave  his  factory  until  they  reach  the  ultimate 
consumer  is  the  '^ordinary  course  of  trade"  for  the  marketing  of 
Tiis  merchandise,  but  we  are  not  prepared  to  admit  that  it  is  the 
ordinary  course  of  trade  for  supplying  consumers  with  tires  or  other 
goods.  In  other  words,  price-fixing  and  restriction  of  distributing 
agencies  may  be  the  ordinary  course  of  trade  in  Canada  for  the 
furnishing  of  Goodyear  tires  to  the  public,  but  it  can  hardly  be  said 
that  it  is  the  ordinary  course  of  trade  for  the  marketing  of  automobile 
tires  or  for  the  marketing  of  merchandise  in  general. 

As  pointed  out  by  the  Government,  there  is  a  tendency,  especially 
among  manufacturers  of  patented  articles,  to  *' thwart  the  normal 
effects  of  competition"  by  retaining  complete  control  of  the  sales 
and  distribution  of  their  product  until  it  reaches  the  hands  of  the 
consumer.  But  it  can  not  be  safely  contended  that  that  is  '*the 
ordinary  course  of  trade"  and  much  less  that  Congress  recognized 
such  marketing  as  a  standard  for  determining  values  for  tariff  pur- 
poses. Far  from  indicating  approval  of  such  a  course  of  trade,  we 
think  that  the  radical  difference  between  the  original  and  the  present 
statutory  definition  of  market  value,  as  well  as  legislation  permitting 
in  certain  contingencies  the  liquidation  of  duties  on  cost  of  produc- 
tion, or  even  on  wholesale  prices  in  the  open  market  in  the  United 
States,  demonstrates  that  Congress  intended  that  prices  fixed  by  a 
manufacturer  in  a  market  restricted  and  absolutely  controlled  by 
him  should  not  be  a  factor  in  determining  the  dutiable  value  of  mer- 
chandise. Section  19  of  the  act  of  June  10,  1890,  provided  that 
whenever  goods  are — 
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subject  to  an  ad  valorem  rate  o  iduty  or  to  a  duty  based  upon  or  regulated  in  any 
manner  by  the  value  thereof,  the  duty  shall  be  assessed  upon  the  actual  market 
value  or  wholesale  price  of  such  merchandise  as  bought  and  sold  in  usual  wholesale 
quantities,  at  the  time  of  exportation  to  the  United  States,  in  the  principal  markets 
of  the  country  from  whence  imported,  and  in  the  condition  in  which  such  merchan- 
dise is  there  bought  and  sold  for  exportation  to  the  United  States  or  consigned  to 
the  United  States  for  sale. 

When  the  actual  market  value  as  defined  in  section  19  could  not 
be  ascertained  to  the  satisfaction  of  appraising  officers,  section  11.  of 
that  act  forbade  the  appraisement  of  merchandise  at  less  than  the 
cost  of  production,  which  was  defined  as  follows: 

such  cost  of  production  to  include  cost  of  materials  and  of  fabrication,  all  general 
expenses  covering  each  and  every  outlay  of  whatsoever  nature  incident  to  such 
production,  together  with  the  expense  of  preparing  and  putting  up  such  merchandise 
ready  for  shipment,  and  an  addition  of  eight  per  cent  upon  the  total  cost  as  thus  ascer- 
tained. 

Section  11  was  amended  by  section  32  of  the  tariff  act  of  July  24, 
1897,  so  as  to  permit  appraising  officers  to  add  to  the  cost  of  pro- 
duction from  8  to  50  per  cent  to  make  appraised  value.  As  an  ad- 
ditional protection  to  the  revenue,  section  11  as  amended  allowed 
appraising  officers  to  take  into  consideration  in  determining  the 
dutiable  value  of  merchandise  the  wholesale — 

price  at  which  such  or  similar  merchandise  is  sold  or  offered  for  sale  in  the  United 
States,  due  allowance  being  made  for  estimated  duties  thereon,  the  cost  of  transporta- 
tion, insurance,  and  other  necessary  expenses  from  the  place  of  >  shipment  to  the 
United  States,  and  a  reasonable  commission,  if  any  has  been  paid,  not  exceeding 
six  per  centum. 

Notwithstanding  all  these  safeguards,  however,  Congress  found  it 
necessary  in  sections  18  and  11  of  the  tariff  act  of  1909  to  redefine 
market  value  and  to  further  amend  section  11  of  the  act  of  1890. 

Section  18  provided — 

******* 
Sec.  18.  That  when  imported  merchandise  is  subject  to  an  ad  valorem  rate  of  duty, 
or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the  value  thereof,  the  duty 
shall  be  assessed  upon  the  actual  market  value  or  wholesale  price  thereof  at  the  time 
of  exportation  to  the  United  States  in  the  principal  markets  of  the  country  from  whence 
exported;  that  such  actual  market  value  shall  be  held  to  be  the  price  at  which  such 
merchandise  ia  freely  offered  for  sale  to  all  purchasers  in  said  markets  ^  in  the  tLStial  whole- 
sale quantitieSj  and  the  price  which  the  seller,  shipper,  or  owner  would  have  received 
and  was  willing  to  receive  for  such  merchandise  when  sold  in  the  ordinary  course  of 
trade  in  the  usual  wholesale  quantities.    (Italics  are  ours.) 

Section  11  made  it  the  duty  of  appraising  officers  to  determine  the 
cost  of  production  when  market  value  as  defined  by  law  could  not  be 
ascertained  to  their  satisfaction  and  required  that  the  merchandise 

should  not  be  appraised  at  less  than  the  total  cost  of  production. 
*  *  *  «  «  «  * 

SsG.  11.  Such  cost  of  production  to  include  the  cost  of  materials  and  of  fabrication, 
and  all  general  expenses  to  be  estimated  at  not  less  than  ten  per  centum^  covering  each 
and  every  outlay  of  whatsoever  nature  incident  to  such  production,  together  with  the 
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expense  of  preparing  and  putting  up  such  merchandise  ready  for  shipment,  and  an 
addition  of  not  less  than  eight  nor  more  than  fifty  per  centum  upon  the  total  cost  a» 
thus  ascertained.    (Italics  are  ours.) 

Section  1 1  further  provided — 

that  the  actual  market  value  or  wholesale  price,  as  defined  by  law,  of  any  imported 
merchandise  which  is  consigned  for  sale  in  the  United  States,  or  which  is  sold  for 
exportation  to  the  United  States,  and  which  is  not  actually  sold  orfredy  offered  for  Bale 
in  usual  wholesale  quantities  in  the  open  market  of  the  country  of  exportation  to  all 
purchasers^  shall  not  in  any  case  be  appraised  at  less  than  the  wholesale  price  at  which 
such  or  similar  imported  merchandise  is  actually  sold  orfredy  offered  for  sale  in  usual 
wholesale  quantities  in  the  United  States  in  the  open  market,  due  allowance  by  deduction 
being  made  for  estimated  duties  thereon,  cost  of  transportation,  insurance,  and  other 
necessary  expenses  from  the  place  of  shipment  to  the  place  of  delivery,  and  a  oom> 
mission  not  exceeding  six  per  centum,  if  any  has  been  paid  or  contracted  to  be  paid  on 
consigned  goods,  or  a  reasonable  allowance  for  general  expenses  and  profits  {not  to  exceed 
eight  per  centum)  on  purchased  goods .    (Italics  are  ours . ) 

Sections  11  and  18  are  substantially  reenacted  as  paragraph  R  and 
paragraph  L  of  section  3  of  the  act  of  1913,  with  the  exception  that 
from  the  wholesale  price  or  market  value  in  the  United  States  a 
deduction  of  8  per  cent  for  profits  and  a  reasonable  allowance  for  general 
expenses  J  not  to  exceed  8  per  cent  on  purchased  goods,  is  allowed. 

Stripped  of  all  trimmings,  the  position  of  the  Government  reduces 
itself  to  the  bald  proposition  that  sales  at  wholesale  made  to  retailers 
by  a  manufacturer  who  effectively  determines  who  shall  buy  his 
goods  and  dictates  the  price  for  which  they  shall  be  resold  at  whole- 
sale and  retail  are  nevertheless  sales  in  the  ordinary  course  of  trade 
and  that  the  wholesale  price  exacted  by  such  a  manufacturer  is  the 
actual  market  value  of  the  merchandise. 

If  that  position  be  sound,  then,  as  General  Appraiser  Fischer  aptly 
puts  it  in  his  dissenting  opinion,  there  is  no  reason  *^why  the  manu- 
facturing company  may  not  reduce  the  number  of  its  chosen  repre- 
sentatives to  one  agent  or  dealer  and  still  maintain  that  it  conducts 
an  open  market  and  that  its  tires  are  'freely  oflFered  for  sale  to  all 
purchasers  *  *  *  in  the  usual  wholesale  quantities,'  within  the 
meaning  of  the  law."  Indeed,  if  prices  fixed  by  the  manufacturer 
in  markets  restricted  and  absolutely  controlled  by  him  constitutes 
market  value  within  the  intention  of  paragraph  R,  Section  III,  then 
the  phrase  ''freely  offered  for  sale  to  all  purchasers"  becomes  utterly 
meaningless.  More  than  that,  if  fixed  prices  in  such  a  restricted 
market  be  actual  market  value,  then  the  manufacturer  who  fixes 
prices  and  controls  the  market  has  the  power  to  make  a  market  value 
to  his  liking  and  thereby  determine  in  some  measure  the  duties  to  be 
paid  on  his  product — a  power  which  might  well  be  exercised  not  to 
protect  jobbers,  dealers,  and  consumers,  as  in  this  case,  but  to  reduce 
duties  on  goods  manufactured  largely  or  wholly  for  foreign  con- 
sumption. 
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Whatever  may  be  the  modem  tendency  "to  thwart  competition'' 
we  do  not  consider  that  it  has  yet.  become  the  ordinary  course  of 
trade  to  restrict  all  distributing  agencies  and  control  all  prices 
until  goods  have  finally  reached  the  hands  of  the  consumer.  If 
such  a  method  of  selling  and  distributing  merchandise  be  the  ordi- 
nary course  of  business,  it  certainly  can  not  be  said  that  merchan- 
dise so  controlled  and  distributed  is  freely  offered  for  sale  to  all 
purchasers  in  the  usual  wholesale  quantities  in  the  principal  markets 
of  the  country  of  exportation.  To  hold  otherwise  would  do  violence 
to  the  language  of  the  statute  and  would  not  only  defeat  the  manifest 
purpose  of  Congress  that  duties  should  not  be  determined  by  factory 
fixed  prices  in  a  factory  controlled  market,  but  would  render  futile 
the  elaborate  legislative  measures  provided  for  the  protection  of 
the  customs  revenues. 

We  hold,  first,  that  in  Canadian  markets  there  was  according  to 
the  record  in  this  case  no  price,  at  which  Goodyear  tires  were  at  the 
time  of  exportation  freely  offered  for  sale  in  the  usual  wholesale 
quantities  to  all  purchasers,  and  that  therefore  in  the  country  of 
exportation  such  tires  had  no  actual  market  value  within  the  meaning 
of  that  term  as  defined  by  law;  second,  that  as  the  goods  had  no 
actual  market  value  in  Canada  at  the  time  of  exportation  they  should 
have  been  appraised  as  prescribed  in  paragraph  L  of  Section  III 
either  at  the  cost  of  production  or  at  the  wholesale  price  for  which 
such  or  similar  merchandise  was  actually  sold  or  freely  offered  for 
sale  in  the  usual  wholesale  quantities  in  the  open  market  in  the 
United  States;  third,  that,  inasmuch  as  the  appraisement  was  mad& 
on  a  wrong  principle  and  not  as  prescribed  by  law,  it  is  void. 

The  decision  of  the  Board  of  General  Appraisers  is  reversed. 


(T.  D.  39159.) 

Aiandonment. 

CiTRO  Chemical  Co.  v.  United  States  (No.  2157). 

Entry,  Time  op — Abandonment,  When  to  be  Made. 

Entry  of  a  ahipment  of  citrate  of  lime  was  attempted  to  be  made  by  filing  with 
the  collector  on  July  13,  1920,  the  invoice  and  a  formal  declaration.  The  declara- 
tion stated  the  merchandise  had  come  into  New  York  July  10,  1920,  whereas  it 
really  did  not  arrive  until  August  9, 1920.  Upon  its  arrival  the  importer  deposited 
the  estimated  duties  and  a  bond  to  redeliver  on  demand,  thereby  securing  the 
release  of  the  merchandise.  However,  he  did  not  avail  himself  of  the  delivery 
permit,  but,  discovering  that  the  merchandise  had  been  damaged  by  sea  water^ 
filed  with  the  collector  a  notice  of  abandonment  under  paragraph  X,  Section  III, 
tariff  act  of  1913.  By  order  dated  September  16,  1920,  the  importer  was  permitted 
to  correct  the  date  of  arrival  and  to  redeclare  the  merchandise,  which  was  done 
on  September  17,  1920.  On  September  20,  a  new  notice  of  abandonment  was 
filed.    The  question  for  decision  is  whether  or  not  the  abandonment  was  *' within 
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ten  days  after  entry"  as  provided  by  paragraph  X,  Section  III.  The  filing  of  the 
invoice  and  declaration  on  July  13  was  nothing  more  than  a  notice  that  certain 
merchandise  was  expected,  and  was  not  the  entry.  The  deposit  of  the  estimated 
duties  with  the  bond  upon  the  arrival  of  the  merchandise  was  no  more  than  the 
giving  of  security  and  was  not  the  entry.  The  correction  of  the  date  of  arrival 
and  redeclaration  on  September  17  was  the  entry,  and  the  notice  of  abandon- 
ment filed  September  20  was  filed  *' within  ten  days  after  entry"  as  provided  by 
paragraph  X. 

United  States  Court  of  Customs  Appeals,  June  6,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8509  (T.  D.  39017). 

[Reversed.] 

John  Giblon  Duffy  for  appellant. 

William  W.  Hoppin^  Assistant  Attorney  General  (Pelkam  St.  George  Bissell,  special 
attorney,  of  counsel),  for  the  United  States. 

[Oral  argument  May  23, 1922,  by  Mr.  Duf!y  and  Mr.  Hoppin.] 
Before  Smith,  Barber,  and  Martin,  Associate  Judges. 

Smith,  Judge,  delivered  the  opinion  of  the  court: 

Merchandise  consisting  of  168  casks  of  citrate  of  Ume  was  shipped 
to  New  York  on  the  steamship  WildominOy  which  sailed  from  Messina 
about  June  10,  1920.  The  invoice  and  bills  of  lading  for  the  mer- 
chandise were  received  by  the  importer  in  New  York  some  time  in 
July,  1920,  and  were  placed  in  the  hands  of  the  firm^s  customs  broker, 
who  attempted  to  enter  the  goods  for  duty  on  July  13,  1920,  by 
filing  with  the  collector  on  that  date  the  invoice  and  a  formal  declara- 
tion purporting  to  be  that  prescribed  by  article  221  of  the  Customs 
Regulations  of  1915,  in  accordance  with  section  2785,  Revised 
Statutes,  and  paragraplis  F  and  G,  Section  III,  of  the  tariflF  act  of 
1913.  From  the  declaration  it  appeared  that  168  casks  of  citrate  of 
lime  had  arrived  on  the  Wildomino  on  July  10,  1920,  and  that  the 
merchandise  was  therefore  imported  into  the  United  States  on  that 
date.  The  Wildomino  with  her  cargo  of  citrate  of  lime  on  board  was 
not  within  the  customs  jurisdiction  of  the  United  States  at  any  time 
during  the  month  of  July,  1920>  and  neither  vessel  nor  goods  arrived 
at  the  port  of  destination  until  the  9th  of  August,  1920. 

On  the  arrival  of  the  WildominOj  and  before  any  of  the  citrate  of 
lime  was  unladen  or  examined,  the  customs  broker,  in  order  to  obtain 
immediate  delivery  of  the  importation,  deposited  with  the  collector 
of  customs,  in  compliance  with  Treasury  regulations,  the  sum  of 
$2,228.70,  which  sum  it  was  estimated  would  become  due  as  duties 
on  final  liquidation  after  examination  of  the  merchandise.  (T.  D. 
13709.)  On  the  security  of  that  deposit  and  of  a  bond  to  redeliver 
on  demand,  the  collector  ordered  the  merchandise  released  to  the 
importer  with  the  exception  of  packages  retained  for  weighing  and 
examination. 


Digitized  by 


Google 


411  [T.  D.  39159 

Subsequent  to  the  deposit  of  the  estimated  duties  and  the  issuance 
of  the  permit  releasing  the  merchandise,  it  developed  that  that  part 
of  the  hold  of  the  vessel  in  which  the  cargo  was  stored  had  been 
flooded,  and  that  as  a  result  about  45  per  cent  of  sea  water  was 
added  to  the  citrate  of  lime.  Just  when  the  Citro  Chemical  Co.  became 
Aware  of  the  condition  of  the  citrate  of  lime  does  not  appear.  It 
is  certain,  however,  that  the  company  did  not  avail  itself  of  the 
collector's  delivery  permit  and  that  none  of  the  citrate  of  lime  was 
«ver  delivered  to  the  importer.  The  official  report  of  the  appraiser 
shows  that  the  importation  did  not  come  before  him  until  after  10 
o'clock  on  August  27,  and  that  the  examination  of  the  goods  took 
place  at  Carteret,  N.  J.,  which  ^examination  disclosed  that  the  mer- 
chandise was  so  badly  damaged  because  of  saturation  with  sea  water 
that  it  was  unfit  for  commercial  use  as  citrate  of  lime. 

On  August  26,  1920,  the  importer,  under  Section  III,  paragraph  X , 
act  of  October  3,  1913,  filed  with  the  collector  its  notice  of  abandon- 
ment of  the  merchandise,  in  which  notice  it  was  alleged  that  the 
importation  had  sustained  damage  to  the  extent  of  more  than  10  per 
cent  both  in  quantity  and  value  during  the  voyage.  At  the  time 
that  notice  was  filed  the  citrate  of  lime  was  still  on  board  the  Wildo- 
minOy  and  there  it  remained  until  October  8,  1920,  or  later.  The 
deputy  collector  of  customs,  by  formal  order  dated  September  16, 
1920,  permitted  the  importer  to  correct  the  date  of  arrival  of  the 
importation  and  to  redeclare  the  merchandise.  On  the  following  day 
the  importer  did  redeclare  and  stated  that  the  cargo  had  arrived  on 
the  steamship  Wildomino  on  August  9,  1920,  instead  of  July  10,  1920, 
as  originally  declared.  On  September  20,  1920,  a  new  notice  of 
abandonment  was  filed  with  the  collector  on  the  same  grounds  as 
stated  in  the  original  notice. 

The  question  of  abandonment  was  submitted  by  the  collector  to 
the  Treasury  Department,  which  held  that  the  notice  of  abandon- 
ment came  too  late  and  that  the  department  was  therefore  without 
authority  to  grant  relief. 

The  importation  and  335  casks  of  citrate  of  lime  consigned  to  other 
parties  and  damaged  in  the  same  way  had  an  invoice  value  of  $143,945, 
but  both  importations  were  so  badly  damaged  that  their  sale  by  the 
steamship  company  brought  the  sum  of  $2,500  only,  or  considerably 
less  than  half  the  duties  collected,  which  amoimted  to  $6,675.62. 

The  claim  of  abandonment  was  based  on  the  following  provision  of 
paragraph  X  of  Section  III. 

Par.  X.  Nor  shall  any  allowance  be  made  for  damage,  but  the  importers  may 
within  ten  days  after  entry  abandon  to  the  United  States  all  or  any  portion  of  goods, 
wares,  or  merchandise  of  every  description  included  in  any  invoice  and  be  relieved 
from  the  pa3nnent  of  (iuties  on  the  portion  so  abandoned:  Provided^  That  the  portion 
10  abandoned  shall  amount  to  10  per  centum  or  more  of  the  total  value  or  quantity 
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of  the  invoice.  The  right  of  abandonment  herein  provided  for  may  be  exercised 
whether  the  goods,  wares,  or  merchandise  have  been  damaged  or  not,  or  whether  or 
not  the  same  have  any  commercial  value:  Provided  further,  That  section  twenty-eight 
hundred  and  ninety-nine  of  the  Revised  Statutes,  relating  to  the  return  of  packages 
unopened  for  appraisement,  shall  in  no  wise  prohibit  the  right  of  importers  to  make 
all  needful  examinations  to  determine  whether  the  right  to  abandon  accrues,  or 
whether  by  reason  of  total  destruction  there  is  a  nonimportation  in  whole  or  in  part. 
(Italics  are  ouib.) 

The  Board  of  General  Appraisers  held  first,  ''  that  entry  consists  of 
all  things  necessary  to  secure  the  discharge  of  the  imported  mer- 
chandise and  its  introduction  into  the  commerce  of  the  country;" 
second,  that  the  entry  filed  with  the  collector  on  July  13  was  prema- 
turely made  and  was  of  no  value,  if  it  had  been  ignored  and  a  new 
one  made  on  arrival  of  the  ship  and  the  payment  of  duty;  thirds 
that  the  payment  of  duties  on  the  entry  constituted  an  acceptance  of 
the  entry  as  a  proper  entry;  fourth,  that  the  notice  of  abandonment 
came  too  late  inasmuch  as  it  was  filed  more  than  10  days  after  pay- 
ment of  duties. 

The  term  entry  as  used  by  Congress  in  some  statutes  means  the 
paper  or  declaration  which  the  importer  files  with  the  collector. — 
United  States  v.  Frazer  (25  Fed.  Cas.  1207) ;  United  States  v.  Legg 
(105  Fed.  930,  932).  In  other  statutes  it  refers  to  the  series  of  acts 
which  accomplish  the  entrance  of  imported  merchandise  into 
the  commerce  of  the  country,  and  some  of  the  cases  go  so  far  as  to 
hold  that  such  an  entry  ''is  not  regarded  as  complete  or  finished 
until  the  entire  transaction  is  ended  between  the  owner  and  the 
Government  in  respect  to  duties  thereon — ^until  the  duties  are  liqui- 
dated and  paid." — United  States  v.  Cargo  of  Sugar  (25  Fed.  Cas.  288) ; 
United  States  v.  Baker  et  al  (24  Fed.  Cas.  953,  956,  957).  Whether 
one  meaning  or  the  other  be  adopted  the  same  conclusion  results^ 
however,  and  therefore  we  find  it  unnecessary  to  decide  in  which  of 
the  two  senses  ''  entry"  is  used  in  paragraph  X  of  Section  III. 

The  fact  that  the  importer  has  no  opportunity  of  ascertaining  the 
condition  of  imported  merchandise  until  it  is  released  to  him  from 
customs  custody,  and  the  further  fact  that  the  provision  authorizing 
abandonment  permits  the  importer,  notivithstanding  the  provision  of 
section  2899  of  the  Revised  Statutes ,  to  make  all  needful  examinations  of 
packages  released  to  him  in  order  to  determine  whether  the  right  ofaban^ 
donment  exists,  seems  to  favor  the  interpretation  put  upon  the  word 
entry  by  the  board  in  its  decision  and  apparently  by  the  Government  in 
its  brief  on  appeal. 

If  the  board's  interpretation  be  accepted  and  entry  be  held  to 
mean  the  succession  of  acts  which  accomplishes  the  introduction  of 
imported  goods  into  the  commerce  of  the  country,  we  see  no  escape 
from  the  conclusion  that  both  notices  of  abandonment  were  in  time. 
The  record  discloses  that  as  late  as  October  8,  1920,  the  citrate  of 
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lime  was  on  board  the  steamship  WUdomino  subject  to  the  orders  of 
the  collector  of  customs  and  still  in  customs  custody.  The  impor- 
tation did  not  enter  into  or  become  a  part  of  the  commerce  of  the 
United  States  until  after  October  8,  and  from  that  it  follows  that 
notices  of  abandonment  filed  in  August  and  September  were  in  the 
hands  of  the  collector  before  completion  of  the  entry;  that  is  to  say, 
before  the  citrate  of  lime  became  part  of  the  country's  merchandise. 

On  the  other  hand,  if  entry  as  used  in  paragraph  X  refers  to  the 
document  which  initiated  customs  proceedings,  then  the  time  for 
filing  notice  of  abandonment  began  to  run  with  the  date  of  the 
entry  paper,  and  if  entry  of  the  merchandise  was  made  on  August 
•9,  1920,  both  notices  of  abandonment  were  untimely  and  no  relief 
can  be  granted  to  the  importer. 

The  Board  of  General  Appraisers  held,  in  effect,  that  the  deposit 
of  estimated  duties  constituted  a  redeclaration  and  a  reentry  of  the 
mel-chandise  as  of  the  date  on  which  the  deposit  was  made  and  that 
a  notice  of  abandonment  filed  more  than  10  days  after  such  deposit 
came  too  late. 

That  conclusion  seems  to  rest  not  on  the  definition  given  hy  the 
hoard  in  its  decision^  but  on  the  assumption  that  the  statutory  10 
days  after  entry  means  10  days  after  declaration  of  the  merchandise 
to  the  collector,  and  on  the  further  assumption  that  the  date  of  the 
declaration  is  the  date  of  deposit  of  estimated  duties. 

In  our  opinion  the  document  filed  by  the  importer  with  the  collec- 
tor on  July  13,  1920,  was  no  entry  at  all,  inasmuch  as  there  was  then 
within  customs  jurisdiction  no  merchandise  whatever  to  which  such 
a  document  could  attach.  None  of  the  papers  filed  with  the  coUector 
on  July  13,  1920,  imposed  any  obligation  whatever  either  on  the  im- 
porter or  on  the  collector,  and  such  papers  had  no  more  official  im- 
portance than  a  report  to  the  collector  that  certain  merchandise  was 
expected  to  arrive. 

Tariff  laws,  in  the  very  nature  of  things,  contemplate  that  there 
must  be  an  importation  before  goods  can  be  entered  for  duty,  and  the 
presentation  at  the  customhouse  of  any  docmnent  in  the  form  of  an 
entry  for  goods  on  the  high  seas  imposes  no  obligation  either  on  the 
importer  or  the  collector. — United  States  v.  Edwin  S.  Hartwell  Lum- 
ber Co.  (142  Fed.  432,  436,  437). 

In  order  to  obtain  possession  of  the  imported  merchandise  before 
ascertainment  of  the  duties  due  and  to  insure  the  Government  against 
loss  resulting  from  the  release  of  its  possessory  lien,  the  importer  was 
required  by  the  regulations  to  give  a  bond  and  to  deposit  with  the 
collector  the  estimated  duties  as  security  for  the  full  payment  of  the 
duties  found  to  be  due  on  liquidation.  (Arts.  230  and  238,  Customs 
Regulations.)  On  final  liquidation  the  estimated  duties  would  be- 
come a  payment  of  duties  pro  tanto,  hut  at  the  time  the  deposit  was 
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made  it  stood  in  no  other  relation  to  the  transaction  than  the  six 
months'  bond  or  other  bond  exacted  under  the  regulations  for  the 
payment  of  duties.  The  estimated  duties  and  the  bond  might  just 
as  well  have  been  given  on  July  13,  1920,  and  neither  one  nor  the 
other  can  be  considered  as  a  declaration  or  entry  of  the  merchandise^ 
and  much  less  as  a  reentry  or  redeclaration  of  an  entry  which  waa 
null  and  of  no  eflFect  at  the  time  it  was  filed. 

If  the  deposit  of  estimated  duties  constitutes  a  reentry  or  redeclara- 
tion then  the  giving  of  the  six  months'  bond  or  other  bond  for  the  same 
purpose  must  likewise  be  so  regarded.  More  than  that,  if  the  deposit 
of  estimated  duties  must  be  accepted  as  dating  and  validating  the 
entry,  then  it  would  result  that  had  the  importer  deposited  the  esti- 
mated duties  on  July  13,  1920,  which  he  might  have  done,  he  would 
have  been  barred  from  abandoning  goods  arriving  at  destination 
nearly  a  month  later  and  concerning  the  condition  of  which  he  could 
know  nothing.  Worse  still,  the  year  within  which  reliquidation  may- 
be had  by  the  collector  would  begin  to  run  before  the  goods  reached 
the  United  States  or  came  into  customs  custody. — Cassel  v.  United 
States  (146  Fed.  146);  United  States  v.  Franklin  (25  Fed.  1207); 
United  States  v.  Seidenberg  et  al.  (17  Fed.  227);  United  States  v- 
Long  (18  Fed.  15).  We  say  nothing  of  the  comphcations  that  would 
arise  under  such  provisions  as  section  33  of  the  tariJ0F  act  of  1897,  if  it 
should  be  finally  settled  that  a  deposit  of  estimated  duties  dates  and 
validates  a  null  entry,  but  content  ourselves  with  calling  attention 
to  the  fact  that  some  difficulties  would  confront  the  collector  in  case 
entry  and  deposit  antedated  the  arrival  of  the  goods. — United  States 
V.  Legg  (105  Fed.  930).  Deposits  of  estimated  duties  and  bonds  to 
seciu'e  the  payment  of  duties  can  not  be  regarded  as  dating,  validating, 
amending,  accepting,  or  otherwise  affecting  the  original  document  of 
entry  without  entailing  consequences  which  we  are  quite  convinced 
Congress  did  not  contemplate.  It  would  be  far  more  logical  to  say 
that  the  arrival  of  the  goods  rather  than  the  deposit  of  estimated 
duties  dates,  validates  and  amends  tlie  entry,  but  as  that  result 
would  be  accomplished  without  any  written  record  of  the  new  date, 
or  of  the  arrival  of  the  vessel,  or  of  the  amendment  made,  we  are  not 
disposed  to  believe  that  it  was  the  legislative  intent  to  permit  the 
customs  business  to  be  transacted  in  that  way. 

The  declaration  and  entry  of  merchandise  is  a  very  formal  act 
imposing  upon  the  importer  most  serious  responsibilities  and  a 
declaration,  entry,  reentry,  or  redeclaration  ought  not  to  be  and 
can  not,  we  think,  be  implied  against  him.  An  entry  which  does, 
not  speak  the  truth  can  not  be  corrected  by  implication  and  one 
which  is  void  can  not  be  galvanized  into  life  by  inferences  or  deduc- 
tions which  leave  the  document  with  all  its  defects  and  deficiencies 
imamended. 
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In  this  case  the  deputy  collector  of  customs  knowing  that  neither 
the  goods  nor  the  ship  which  carried  them  was  within  customs 
jurisdiction  when  entry  was  made  in  July,  1920,  and  presumably 
recognizing  that  the  entry  was  invalid,  very  properly  permitted  the 
importer  to  correct  the  date  of  arrival  of  the  goods  and  to  redeclare 
the  goods.  That  correction  and  redeclaration  was  made  on  the 
17th  of  September,  1920,  arid  in  our  opinion  that  was  the  date  on 
which  the  first  valid  entry  of  the  merchandise  was  made.  As  notice 
of  abandonment  was  filed  with  the  collector  of  customs  on  the  20th 
of  September,  1920,  it  was  filed  within  10  days  after  making  a  valid 
entry. 

Whether  entry  refers  to  the  series  of  acts  which  releases  goods  to 
the  importer  from  customs  custody  or  refers  to  the  document  which 
initiates  customs  proceedings  on  imported  goods,  notice  of  abandon- 
ment was  made  within  the  time  prescribed  by  the  statute  and  the 
importer  should  have  been  relieved  of  the  payment  of  the  duties  on 
the  merchandise  abandoned. 

The  decision  of  the  Board  of  General  Appraisers  is  therefore 
reversed. 


(T.  D.  39160). 

TTrisf  watches. 

United  States  v.  European  Watch  &  Clock  Co.  (No.  2152). 

1.  Wrist  Watches  are  not  Jewelry. 

Wrist  watches  are  not  jewfelry  under  paragraph  356,  tariff  act  of  1913,  but  remain 
watch  movements  and  watch  cases  under  paragraph  161. 

2.  Relative  Specificity— n.  s.  p.  f.  Clause. 

The  presence  of  the  n.  s.  p.  f.  clause  in  one  provision  and  its  absence  from 
-  another  affects  classification  only  when  the  merchandise  is  equally  within  both. — 
Brakenfeld  &  Co.  v.  United  States  (9  Ct.  Cust.  Appls.  124;  T.  D.  37979). 

3.  Jewelry — Utiutarian  Articles. 

In  the  Common  understanding,  an  article,  to  be  regarded  as  jewelry,  must  bo 
one  that  is  ornamental  and  used  in  part  at  least  for  adornment.  It  may  also  serve 
an  incidental  utilitarian  purpose.  If,  however,  its  primary,  or  dominant,  or  chief 
purpose  is  utilitarian,  it  would  not  be  commonly  called  jewelry. 

4.  Entireties — ^Wrist  Watches  and  their  Bracelets. 

Wrist  watches  and  their  bracelets  or  wristlets  are  separable  for  tariff  purposes. 

5.  Evidence — ^Judicial  Notice. 

It  needs  no  discussion  to  demonstrate  that  ordinarily  the  primary  purpose  of 
carrying  a  watch  is  highly  utilitarian;  and  common  knowledge  and  observation 
demonstrate  that,  as  to  wrist  watches,  such  purpose  is  generally  dominant. 

6.  Wrist- Watch  Bracelets  or  Wristlets. 

Wrist-watch  bracelets  or  wristlets  are  not  articles  designed  to  be  worn  on  apparel 
or  carried  on  or  about  or  attached  to  the  person,  under  paragraph  356,  tariff  act  of 
1913.  Nor  are  they  and  the  watches  together  to  be  so  classified  as  entireties.  Their 
classification  by  the  Board  of  United  States  General  Appraisers  as  articles  or  wares 
composed  wholly  or  in  part  of  platinum  or  gold  under  paragraph  167,  is  aflirmed. 
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United  States  Court  of  Customs  Appeals,  June  6,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8489  (T.  D.  38943). 

[Affirmed.] 

William  W.  Hoppin,  Assistant  Attorney  General  (Charles  D.  Lawrence  and  John  A. 
Kempy  special  attorneys,  of  counsel),  for  the  United  States.    . 
CurUy  Lane  &  Maxwell  for  appeUee. 

[Oral  argument  April  20, 1922,  by  Mr.  Lawrence  and  Mr.  Lane.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Barber,  Judge,  delivered  the  opinion  of  the  court: 
The  merchandise  in  this  case  consists  of  what  are  commonly  known 
as  wrist  watches.  It  also  includes  a  fob  watch  and  an  ordinary 
pocket  watch.  The  wrist  watches  are  referred  to  by  the  Govern- 
ment as  watch  bracelets,  or  bracelet  watches,  and  were  so  designated 
by  some  witnesses  For  convenience  they  have  been  arranged  in 
eight  classes,  represented  by  letters  of  the  alphabet.  We  insert  here 
these  classes  as  they  are  set  forth  in  the  Government's  brief.  Sub- 
stantially the  same  description  of  the  merchandise  is  contained  in 
the  brief  of  the  importer. 

A.  Watch  movement  in  platinum  case  set  with  jewels  on  moire  ribbon,  with  plati- 
num, gold,  and  precious-stone  snap. 

B.  Watch  movement  in  platinum  case  set  with  jewels  on  pearl  tissue  bracelet  with 
platinum,  gold,  and  precious-stone  snap. 

0.  Watch  movement  in  platinum  case  on  moire  ribbon  with  gold  and  platinum  snap. 

D.  Gold  case  containing  watch  movement  on  leather  strap  with  gold  snap. 

E.  Watch  movement  in  platinum  case  on  platinum  tissue  bracelet,  gold  and  plati- 
num snap. 

F.  Watch  movement  in  platinum  case  set  with  jewels  on  platinum  and  diamond 
bracelet  with  platinum  snap. 

G.  Watch  movement  in  gold  case  (pocket  watch). 

H.  Watch  movement  in  platinum  case  set  with  jewels  on  moire  ribbon  fob  with 
platinum  and  precious-etone  ornaments. 

All  the  merchandise,  except  the  watch  movements,  was  assessed  for 
duty  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356  of 
the  act  of  1913.  The  movements  were  assessed  at  30  per  cent  ad 
valorem  under  paragraph  161. 

The  importer  protested  the  assessment,  claiming,  among  other 
things,  that  the  watchcases  were  separable  for  duty  purposes,  and 
should  have  been  classified  under  paragraph  161  as  being  denomina- 
tively  therein  provided  for,  and  that  the  wristlets,  that  is,  the  devices 
by  which  the  watches  were  held  upon  the  wrist,  called  bracelets  by 
the  Government,  were  classifiable  as  articles  or  wares  composed  wholly 
or  in  part  of  platinum  or  gold  under  paragraph  167. 

The  Board  of  General  Appraisers  sustained  these  claims  of  the  im- 
porter, except  as  to  the  fob,  which  was  on  the  fob  watch  specified  in 
class  ^^H,"  above  referred  to,  respecting  which  the  protest  was  over- 
ruled- 
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The  Government  only  appealed  and  upon  the  argument  here  con- 
tends— 

1.  That  the  articles  represented  by  the  respective  classes  are  en- 
tireties and  all  dutiable  as  jewelry  under  paragraph  366  at  60  per  cent 
ad  valorem. 

2.  That  the  enumeration  in  paragraph  356  of  ''articles  valued 
above  20  cents  per  dozen  pieces  designed  to  be  worn  on  apparel  or 
carried  on  or  about  or  attached  to  the  person,"  should  be  held  to 
require  the  classification  thereunder  of  all  the  merchandise;  if  not  so, 
that  the  watch  cases  and  wristlets  should  be  classified  thereunder,  or, 
if  this  be  denied,  that  the  wristlets  must  f aU  within  that  classification. 

The  material  parts  of  the  respective  paragraphs  necessary  of  con- 
sideration are  as  follows: 

161.  Watch  movements,  whether  imported  in  cafles  or  not,  watchcases  and  parts  of 
watches,  chronometers,  box  or  ship,  and  parts  thereof,  lever  clock  movements  having 
jewels  in  the  escapement,  and  clocks  containing  such  movements,  all  other  clocks 
and  parts  thereof,  not  otherwise  provided  for  in  this  section,  whether  separately  packed 
or  otherwise,  not  composed  wholly  or  in  chief  value  of  china,  porcelain,  parian,  bisque, 
or  earthenware,  30  per  centiun  ad  valorem:    *    *    * 

167.  Articles  or  wares  not  specially  provided  for  in  this  section,  if  composed  wholly 
or  in  part  of  platinum,  gold,  or  silver,  and  articles  or  wares  plated  with  gold  or  silver, 
and  whether  partly  or  wholly  manufactured,  50  per  centum  ad  valorem;    *    *    * 

356.  Jewelry,  commonly  or  commercially  so  known,  valued  above  20  cents  per 
dozen  pieces,  60  per  centum  ad  valorem;  *  «  *  and  articles  valued  above  30 
cents  per  dozen  pieces  designed  to  be  worn  on  apparel  or  carried  on  or  about  or  at- 
tached to  the  person,  such  as  and  including  buckles,  cardcases,  chains,  cigar  cases, 
cigar  cutters,  cigar  holders,  cigarette  holders,  coin  holders,  collar,  cuff,  and  dress 
buttons,  combs,  matchboxes,  mesh  bags  and  purses,  millinery,  military,  and  hair 
ornaments,  pins,  powder  cases,  stamp  cases,  vanity  cases,  and  like  articles;  all  the 
foregoing  and  parts  thereof,  finished  or  partly  finished,  composed  of  metal,  whether 
or  not  enameled,  washed,  covered,  or  plated,  including  rolled-gold  plate,  and  whether 
or  not  set  with  precious  or  semiprecious  stones  or  imitation  cameos,  coral,  or  amber, 
or  with  imitation  precious  stones  or  imitation  pearls,  60  per  centum  ad  valorem.  ♦  «  * 

As  to  item  '^G,"  which  is  an  ordinary  pocket  watch,  the  Govern- 
ment makes  no  contention.  The  protest,  so  far  as  relates  to  the  fob 
in  item  '^H/'  having  been  overruled,  no  further  specific  reference 
thereto  is  deemed  necessary. 

It  may  be  conceded  that  the  evidence  establishes  the  watch  move- 
ments, watchcases,  bracelets,  or  wristlets  of  the  importations  of  the 
remaining  classes  above  described  constitute  entireties  commonly 
known  as  wrist  watches.  They  are  so  sold  and  so  used,  and,  as  we 
understand,  the  value  of  the  movement  and  its  case  in  every  instance 
exceeds  the  value  of  the  device  which  holds  it  upon  the  wrist. 

The  board  found,  and  the  finding  is  not  challenged,  that  the  watch- 
cases are  not  permanently  attached  to  the  wristlets  or  bracelets, 
except  that  in  some  instances  it  is  necessary  to  remove  pins  or  screws 
to  separate  them.     It  also  found  that  the  wristlets  or  bracelets  *'  are 
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not  worn  on  the  person  as  incidental  articles  of  mere  personal  comfort, 
convenience,  or  adornment,  but  as  a  necessary  and  useful  attachment 
to  the  watch  itself." 

The  scheduled  list  of  the  merchandise  indicates  that  these  wrist 
watches  are  costly  and  beautiful. 

We  find  ourselves  unable  to  agree  with  the  contention  of  the 
Government  that  these  wrist  watches  are  classifiable  as  jewlery  under 
paragraph  356.  There  is  no  evidence  that  they  are  commercially 
so  known,  and  we  do  not  think  in  common  understanding  they  are 
so  regarded.  Expensive  and  bejeweled  watches  carried  in  the 
pocket  have,  of  common  knowledge,  for  a  long  time  been  subjects 
of  trade,  and  as  we  understand,  the  movements  and  cases  thereof 
have  been  classified  for  tariff  purposes  under  paragraph  161  or  earlier 
statutes  of  similar  import.  The  fact,  if  it  be  so,  that  such  watches 
are  more  common  now  than  before  the  advent  of  wrist  watches,  does 
not  of  itself  justify  any  change  in  their  tariff  classification.  If 
Congress  had  intended  that  an  expensive  movement  or  a  bejeweled 
case  should  pay  a  rate  of  duty  different  from  those  not  of  that 
character,  it  would  undoubtedly  have  so  declared. 

As  we  view  the  matter,  paragraph  161  is  an  insuperable  barrier 
to  the  classification  of  the  watch  movements  and  watchcases  as 
jewlery  under  paragraph  356,  because  they  are  eo  nomine  provided 
for  in  paragraph  161  with  no  limitation  except  what  is  in  substance 
known  as  the  n.  s.  p.  f.  provision,  which  is  not  found  in  paragraph 
356.  That  this  does  not  have  the  effect  of  removing  the  watch 
movements  and  watchcases  from  classification  under  paragraph  161 
is  definitely  settled  by  the  rule  of  Drakenfeld  &  Co.  v.  United  States 
(9  Ct.  Cust.  Appls.  124;  T.  D.  37979),  to  which,  and  the  cases  therein 
cited,  reference  is  made. 

Further  than  this,  and  not  taking  into  consideration  the  material 
of  which  composed,  which  of  itself  may  determine  the  question, 
we  are  of  opinion  that  in  the  common  understanding  an  article  to 
be  regarded  as  jewelry  must  be  one  that  is  ornamental  and  used  in 
part  at  least  for  adornment.  It  may  also  serve  an  incidental  utili- 
tarian purpose.  If,  however,  its  primary,  or  dominant,  or  chief  use 
is  utilitarian,  we  do  not  think  it  would  be  commonly  called  jewelry. 
The  question  of  what  shall  be  regarded  as  jewelry  has  frequently 
been  before  this  court,  and  we  refer  to  several  of  the  cases  not  because 
the  precise  question  here  was  there  decided  but  because  the  infer- 
ences to  be  drawn  therefrom  we  think  clearly  support  the  views  here 
expressed : 

Lent  V.  United  States  (1  Ct.  Cust.  Appls.  542;  T.  D.  31549) ;  United 
States  V.  Goldberg's  Sons  (3  Ct.  Cust.  Appls.  282;  T.  D.  32673); 
Guthman,  Solomons  &  Co.  v.  United  States  (3  Ct.  Cust.  Appls.  286; 
T.  D.  32574) ;  United  States  v,  American  Bead  Co.  (3  Ct.  Cust.  Appls. 
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509;  T.  D.  33166) ;  United  States  v.  Floiy  &  Co.  (4  Ct.  Gust.  Appls. 
87;  T.  D.  33367) ;  Altman  &  Co.  v.  United  States  (5  Ct.  Cust.  Appls. 
296;  T.  D.  34475);  United  States  v.  International  Forwarding  Co. 
(6  Ct.  Cust.  Appls.  25;  T.  D.  35272);  American  Bead  Co.  v.  United 
States  (7  Ct.  Cust.  Appls.  18;  T.  D.  36259);  American  Bead  Co.  v. 
United  States  (7  Ct.  Cust.  Appls.  161;  T.  D.  36465);  Bloomingdale 
Bros.  V.  United  States  (8  Ct.  Cust.  Appls.  314;  T.  D.  37696). 

It  needs  no  discussion  to  demonstrate  that  ordinarily  the  primary 
purpose  of  carrying  a  watch  is  highly  utilitarian,  and  common 
knowledge  and  observation  demonstrate  that  as  to  wrist  watches 
such  purpose  is  generally  dominant.  If  the  utilitarian  character  of 
a  watch  may  be  so  submerged,  so  to  speak,  or  overcome  by  the 
greater  value  and  concededly  adornment  character  and  use  of  the 
device  by  which  it  is  attached  to  the  person  as  to  lose  its  utilitarian 
character,  which  we  do  not  decide,  we  think  the  facts  of  this  case  do 
not  justify  such  a  conclusion. 

The  Government  further  contends  that  because  these  wrist  watches 
are  designed  to  be  worn  on  apparel  or  carried  on  or  about  or  at- 
tached to  the  person  they  should,  nevertheless,  even  though  they  are 
not  jewelry,  be  classified  under  paragraph  356.  We  disagree  with 
this  view — 

(a)  Because  of  the  exclusive  provisions  relating  to  watch  move- 
ments and  watchcases  of  paragraph  161,  already  considered. 

(6)  Because  the  articles  mentioned  in  paragraph  356  as  illustrative 
of  what  Congress  had  in  mind,  such  as  buckles,  card  cases,  etc., 
hardly  suggest  that  wrist  watches  were  designed  to  be  included  in 
that  provision. 

(c)  Because  watch  movements  and  watchcases  have  by  judicial 
determination,  as  well  as  departmental  direction,  attained  a  settled 
definite  status  as  separate  entities  for  tariff  purposes  prior  to  the 
act  of  1913,  under  statutes  in  pari  materia. — T.  D.  17945  (G.  A. 
3320);  T.  D.  19284  (G.  A.  4135);  T.  D.  20806  (G.  A.  4378);  T.  D. 
23792  (G.  A.  5160);  T.  D.  26285  (G.  A.  6015);  Racine  v.  United 
States  (107  Fed.  Ill),  affirming  T.  D.  20104  (G.  A.  4280) ;  T.  D.  30096. 

Of  all  this  Congress  is  presumed  to  have  been  cognizant,  and  if 
it  had  intended  that  watch  movements  and  watchcases  should  be 
classified  under  paragraph  356  of  the  act  of  1913  it  would  certainly 
have  oised  some  language  more  specific  to  indicate  such  purpose 
than  is  contained  in  that  paragraph. 

As  already  more  fully  hereinbefore  appears,  the  board  found  that 
none  of  the  wristlets  or  bracelets  were  worn  for  incidental  purposes 
of  adornment,  but  as  a  necessary  and  useful  attachment  to  watches. 
It  also  found  as  to  those  composed  of  precious  metal  that  they 
''can  not  be  worn  without  the  watch  as  a  matter  of  adornment  as 
a  bracelet." 
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After  some  discussion  and  while  regarding  it  as  a  close  question, 
it  concluded  that  all  such  wristlets  were  not  dutiable  as  jewelry,  but 
as  manufactures  of  metal  under  paragraph  167.  We  think  this 
conclusion  was  sound. 

In  view  of  what  has  already  been  said  as  to  the  watchcases,  no 
further  discussion  is  necessary  of  the  claim  of  the  Government  that 
the  cases  and  wristlets  should  be  regarded  as  entireties  and  classified 
as  jewelry. 

We  have  heretofore  had  occasion  to  discuss  issues  similar  to  some 
raised  by  this  appeal. 

In  United  States  v.  Wittnauer  (8  Ct.  Gust.  Appls.  370;  T.  D.  37628) 
we  considered  the  proper  classification  of  so-called  wristlets  or 
straps  for  holding  wrist  watches,  composed  in  chief  value  of  metal, 
the  other  materials  being  leather  and  silk.  They  were  conceded 
to  be  valued  at  over  20  cents  per  dozen  pieces*  and  claimed  to  be 
within  paragraph  356  as  designed  to  be  worn  on  or  about  the  person, 
subserving  some  purpose  of  personal  comfort,  convenience,  or  adorn- 
ment, within  the  meaning  of  that  paragraph.  The  claim  was  rejected, 
and  the  articles  held  to  be  separate  entities  dutiable  as  manufactures 
in  chief  value  of  metal. 

In  United  States  v.  Strasburger  &  Co.  (9  Ct.  Cust  Appls.  138; 
T.  D.  37982)  the  classification  of  gold  or  silver  wrist  watches  and 
leather  straps  with  silver  or  gold  buckles  intended  for  use  therewith, 
but  packed  separately  therefrom,  and  leather  straps  for  wrist  watches 
with  silver  buckles,  imported  without  accompanying  watches,  was 
in  issue. 

The  watch  movements  had  been  assessed  under  paragraph  161  and 
the  watchcases  with  leather  straps  as  jewelry  entireties  imder  para- 
graph 356.  The  leather  straps  for  the  watches  with  gold  or  silver 
buckles  had  been  classified  as  articles  in  chief  value  of  metal  designed 
to  be  worn  on  or  about  the  person  under  paragraph  356,  and  the 
appeal  was  limited  to  the  classification  of  the  watchcases  and  the 
straps,  there  being  no  claim  on  the  part  of  the  Government  that  the 
watch  movements  had  not  been  properly  classified.  The  court,  by 
Judge  De  Vries,  said,  ^^The  logic  of  the  concession  that  the  watch 
movements  are  dutiable  under  paragraph  161  likewise  classifies  the 
watchcases  thereunder/' 

The  straps  with  the  gold  or  silver  buckles  were  held  to  be  within 
the  rule  of  the  Strasburger  Co.  case  in  8  Court  of  Customs  Appeals, 
already  referred  to. 

The  real  difference  between  the  watches  here  and  the  straps, 
wristlets,  or  bracelets,  whatever  they  may  be  termed,  that  hoM 
them  upon  the  wrist,  all  constituting  a  wrist  watch,  and  those  in  the 
cases  above  referred  to,  consists  in  the  fact  that  here  they  are  much 
more  valuable  and  ornamental  than  were  the  articles  in  those  cases. 
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There  is  no  reason,  however,  to  believe  that  such  a  difference  was 
intended  by  Congress  to  require  a  different  classification. 

No  case  cited  by  the  Government,  when  carefully  examined,  seems 
to  be  authority  for  a  different  conclusion. 

The  judgment  of  the  Board  of  General  Appraisers  is  affirmed. 


(T:D.  39161.) 

Canvas  doth  vnth  colored  stripe, 

Balfour,  Wiluamson  &  Go.  v.  United  States  (No.  2141). 

Canvas  Cloth  with  Colored  Border  Stripe. 

Cloth  with  a  blue  stripe  along  each  border,  made  of  four  warp  yams  about  an 
inch  from  the  edge,  to  serve  as  a  guide  in  overlapping  and  sewing  the  cloth  together, 
is  dutiable  as  colored  under  paragraph  279,  tariff  act  of  1913,  and  not  admissible  free 
of  duty  as  imcolored  under  paragraph  408. — ^Bemis  Bro.  Bag  Co.  v.  United  States 
(11  Ct.  Cust.  Appls.  -— ;  T.  D.  39162),  decided  concurrently  herewith,  followed. 

United  States  Court  of  Customs  Appeals,  June  6,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  Abstract  44508. 

[Affirmed.] 

Walter  Evans  Hampton  for  appellant. 

William  W.  Hoppin,  Assistant  Attorney  General,  for  the  United  States. 
[Oral  argument  February  16, 1922,  by  Mr.  Hampton  and  Mr.  Hoppin.| 

Before  SMrrn,  Barber,  and  Martik,  Associate  Judges;  De  Vribs,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 

The  merchandise  was  described  in  the  invoice  as  canvas  cloth,  and 
consisted  of  plain  woven  fabrics  composed  of  single  jute  yarns.  The 
appraiser  reported  that  the  cloth  was  woven  in  part  of  colored  yams, 
and  that  these  constituted  a  necessary  and  substantial  part  of  the 
fabric.  Accordingly  he  returned  it  for  duty  as  colored  fabrics  duti- 
able at  the  rate  of  ID  per  cent  ad  valorem  under  paragraph  279  of 
the  tariff  act  of  1913. 

The  collector  assessed  duty  upon  the  merchandise  in  accordance 
with  the  appraiser's  return,  and  thereupon  the  importers  protested, 
denying  that  the  fabrics  were  colored,  and  claiming  free  entry  for 
them  as  uncolored  fabrics  of  single  jute  yarns,  under  paragraph  408 
of  the  act. 

The  Board  of  General  Appraisers  overruled  the  protest,  and  the 
importers  appealed. 

The  two  competing  paragraphs  aforesaid  read  in  part  as  follows: 

279.  Plain  woven  fabrics  of  single  jute  yams,  by  whatever  name  known,  bleached, 
dyed,  colored,  stained,  painted,  printed,  or  rendered  noninflammable  by  any  process, 
10  per  centum  ad  valorem. 
(Free  list.) 

408.  »  *  *  plain  woven  fabrics  of  single  jute  yams,  by  whatever  name  known, 
not    ♦    •    *    colored    »    ♦    ♦. 
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As  will  be  seen  from  the  foregoing  statement  the  present  issue  is  a 
narrow  one,  and  depends  solely  upon  whether  the  imported  fabrics 
are  colored  or  not,  within  the  sense  of  the  paragraphs  just  copied. 
For  it  is  conceded  that  they  are  '*  plain  woven  fabrics  of  single  jute 
yams,"  and  that  they  would  be  dutiable,  if  colored,  under  pu'agraph 
279,  or  free  if  uncolored,  under  paragraph  408. 

From  the  exhibits  and  testimony  we  learn  that  the  imported  cloth 
is  woven  in  widths  of  about  36  inches,  with  selvaged  edges;  that  its 
component  yarns  are  altogether  uncolored  except  for  two  blue 
stripes  consisting  of  four  warp  yarns,  which  are  respectively  about 
an  inch  from  either  edge  and  run  lengthwise  throughout  the  wovea 
piece.  It  is  said  that  the  fabric  in  question  is  primarily  used  in  this 
country  for  making  tarpaulins,  and  that  the  stripes  serve  as  guide 
lines  in  overlapping  and  sewing  the  cloth  together,  when  used  for 
that  purpose.  The  fabric  is  also  sometimes  used  as  matting  or 
carpet.  It  is  frequently  dyed  before  being  put  into  service,  and  this 
operation  has  the  effect  of  obscuring  and  indeed  of  obliterating  the 
colors  of  the  stripes. 

The  importers  lay  emphasis  upon  the  conceded  fact  that  the 
imported  fabric  is  totally  imcolored  save  for  the  two  stripes  above 
described.  As  to  these  they  say,  ''The  stripe  is  purely  utilitarian, 
if  at  all  useful;  it  is  hot  decorative;  does  not  embellish;  does  not 
affect  the  price  (except  negatively),  or  the  strength  of  the  fabric. 
The  stripe  [they  continue]  is  sometimes  used  as  a  marginal  guide  in 
sewing.  It  forms  an  insignificant  part  of  the  surface  of  the  fabric."*' 
In  support  of  this  contention  the  importers  lay  stress  upon  the 
decision  of  this  court  in  the  case  of  United  States  v.  Bryant  &  Beinecke 
(10  Ct.  Cust.  Appls.  79;  T.  D.  38355). 

In  the  case  of  Bemis  Bro.  Bag  Co.  v.  United  States  (11  Ct.  Ctist. 
Appls.  — ;  T-  D.  39162),  which  is  decided  by  this  court  concurrently 
with  the  instant  case,  we  said: 

In  many  cases  arising  under  the  various  tariff  revisions  the  board  and  the  court  have 
been  called  upon  to  decide  whether  certain  imported  goods  came  within  the  enumera- 
tion of  colored  fabrics  within  the  purview  of  the  law.  The  decisions  perhaps  have 
not  been  entirely  uniform  upon  the  subject.  However,  it  has  been  accepted  as  ele- 
mentary that  the  term  *' colored  fabrics'*  is  not  limited  in  application  to  goods 
which  are  wholly  and  entirely  colored,  but  applies  also  to  many  fabrics  which  are 
colored  only  in  part.  And  in  respect  to  such  partly  colored  fabrics  it  is  settled  that  if 
the  colored  part  thereof  be  substantial,  having  reference  to  appearance,  component 
quantities,  and  other  like  considerations  affecting  the  character  and  condition  of  the 
cloth  at  the  time  of  importation,  the  cloth  itself  should  be  held  to  be  colored,  within 
the  sense  of  the  act;  but,  on  the  other  hand,  if  the  colored  part  be  trifling,  insignificant, 
or  negligible,  the  cloth  should  be  held  to  be  not  colored.  The  question,  therefore, 
becomes  one  of  fact  in  each  case  respecting  the  actual  character  and  condition  ol 
the  goods  when  imported.  In  this  view  if  imported  goods  be  colored  in  a  substantial 
measure  according  to  the  foregoing  definition,  it  is  not  important  whether  the  color  be 
ornamental,  or  serves  a  useful  purpose,  or  is  permanent,  or  is  visible  when  in  final 
use,  or  adds  to  the  marketable  value  of  the  goods.    For  the  only  question  asked  by 
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the  statute  in  thia  particular  is  one  relating  to  the  actual  condition  of  the  goods  at  the 
time  of  their  importation,  and  not  the  motive  therefor  nor  the  result  thereof. 

The  present  inquiry  therefore  addresses  itself  solely  to  the  condition  of  the  fabric 
in.  controversy  when  landed,  and  the  question  is  whether  a  substantial  part  thereof 
was  in  fact  colored .  The  board  has  held  in  the  affirmative,  and  we  agree  with  that  con- 
clusion. It  is  clear  that  at  times  it  may  be  difficult  and  uncertain  in  practice  to  find 
the  dividing  line  between  a  substantial  and  an  insignificant  coloring  of  fabrics,  and  a 
review  of  the  published  decisions  would  amply  sustain  that  statement.  In  this  case, 
however,  an  inspection  of  the  goods  discloses  that  the  colored  stripes  aforesaid,  although 
covering  less  than  3  per  cent  of  the  surface,  are  not  only  clearly  distinguishable  from 
the  uncolored  part  of  the  fabric,  but  are,  in  fact,  distinctly  observable  and  even  con- 
spicuous. Both  in  appearance  and  structure  they  form  a  substantial  part  of  the  sur- 
face and  body  of  the  fabric.  This  statement  comports  also  with  the  statements  of  the 
"Witness  that  the  stripes  serve  the  purpose  of  identifying  the  goods  to  the  trade  as 
padding,  since  manifestly  that  purpose  would  best  be  served  by  distinct  and  con- 
spicuous markings. 

We  think  that  the  foregoing  extracts  from  our  former  decision 
sufficiently  cover  the  present  case.  It  is  true  that  these  stripes 
consist  of  only  4  yarns  each,  whereas  the  former  ones  were  composed 
of  6  yams.  And  it  does  not  appear  in  this  case  as  in  the  formei 
one  that  the  stripes  were  intended  to  serve  for  the  identification 
of  the  cloth  in  the  markets,  their  purpose  apparently  being  as  guide 
lin^  as  above  stated.  It  must  be  conceded  therefore  that  the 
present  is  a  border-line  case  in  relation  to  such  merchandise.  Never- 
theless, the  principles  underlying  the  two  cases  are  essentially  similar, 
since  in  each  case  the  stripes  are  a  conspicuous  feature  of  the  goods 
when  exposed  to  view,  and  constitute  a  substantial  part  of  the  warp 
threads  of  the  fabric. 

In  the  former  decision  we  referred  to  the  case  of  United  States  v. 
Bryant  &  Beinecke,  supra,  upon  which  the  appellants  rely  in  part 
in  the  present  case,  and  indicated  that  if  the  goods  therein  involved 
be  carefully  considered,  the  conclusion  reached  in  that  case  will  be 
found  to  be  consistent  with  this. 

Accordingly,  the  decision  of  the  board  overruling  the  protest  is 
affirmed. 

CONCURRING   OPINION   BY   BARBER,   JUDGE. 

Paragraph  408  covers  fabrics  not  colored,  while  paragraph  279 
covers  those  which  are  colored. 

Therefore,  to  sustain  importers'  contention  they  must  establish 
that  the  merchandise  is  not  colored. 

Were  the  question  to  be  decided  de  novo  without  regard  to  previous 
legislative  history  or  judicial  interpretation,  the  view  might  be 
entertained  that  the  word  ^'colored"  in  its  common  meaning,  and 
that  is  the  question  here,  as  applied  to  fabrics,  contemplates  the 
coloring  of  substantially  the  entire  surface  of  the  fabric,  and  conse- 
quently that  there  must  be  an  absence  of  an  imparted  color  to  con- 
stitute a  fabric  not  colored.     It  seems,  however,  in  view  of  the  legis- 
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lative  and  judicial  history,  as  shown  by  the  main  opinion,  that  if  a 
fabric  is  colored  in  part  it  must  now  for  tariff  purposes  be  regarded 
as  colored.  The  color  of  the  threads  in  question  here  is  in  striking 
contrast  io  that  of  the  rest  of , the  fabric,  and  in  my  opinion  it  causes 
the  surface  to  present  an  appearance  so  different  from  what  it  would 
be  if  such  color  was  absent  that  the  ordinary  observer  could  not 
say  the  fabric  was  not  colored,  but  would  say  that  it  was  partially 
colored  or  striped. 

As  I  view  it  there  is  quite  a  distinction  between  this  case  and  that 
of  United  States  v.  Bryant  (10  Ct.  Oust.  Appls.  79;  T.  D.  38355). 
There  the  fabric  had  a  single  blue  warp  thread  equally  visible  on 
both  sides  of  the  fabric,  and  about  1  inch  from  the  edge.  It  appeared 
that  the  oflBice  of  these  threads  was  solely  and  merely  as  a  helpful 
marginal  guide  line  for  operators  in  overlapping  and  sewing  the  widths 
together  in  making  various  things  for  which  the  importation  was 
almost  exclusively  used,  and  that  when  so  sewed  the  colored  threads, 
generally  speaking,  were  no  longer  visible;  that  they  could  be  removed 
without  appreciably  impairing  the  integrity  of  the  fabrics,  and  were 
not  a  necessary  part  of  it.  The  Board  of  General  Appraisers  had 
held  the  cloth  to  be  not  colored.    This  court  upheld  that  conclusion. 

In  the  case  at  bar  it  appears  that  there  are  two  colored  double  warp 
threads  equally  visible  on  both  sides  of  the  fabric  and  about  an  inch 
from  each  selvage.  These  threads  are  of  such  contrasting  color  with 
the  rest  of  the  fabric  and  of  such  width  that  at  the  hearing  before  the 
board  counsel  for  both  sides,  as  well  as  the  only  witness  who  testified 
(for  importers)  generally,  and  we  think  quite  naturally,  referred  to 
them  as  a  *' stripe.''  The  testimony  was  to  the  effect  that  the  mer- 
^chandise  was  brought  in  primarily  for  tarpaulin  cloths,  to  which  it 
was  partly  devoted.  When  used  in  making  tarpaulins  the  stripe 
served  the  purpose  of  a  guide  line  in  sewing  the  goods  together.  It 
was  also,  importers'  witness  said,  sold  by  them  for  carpets,  and  when 
devoted  to  that  purpose  the  stripe  did  not  serve  as  a  guide  at  all. 
An  illustrative  collective  exhibit  was  introduced  in  evidence  showing 
samples  of  the  importation  dyed  for  carpet  purposes,  and  upon  these 
samples  the  stripe  is  much  less  noticeable  than  upon  the  official 
exhibit.  The  testimony  also  showed  that  the  threads  constituting 
these  stripes  could  not  very  well  be  removed  without  impairing  the 
strength  and  integrity  of  the  fabric. 

In  the  Bryant  case  the  board  sustained  the  protest.  Here  it  has 
been  overruled,  and  I  do  not  think  importers  have  established  such 
a  state  of  facts  as  justifies  their  contention  that  the  Bryant  case  is 
conclusive  of  the  issue  here.  Assmning  the  principle  of  that  case  to  be 
sound,  I  do  not  think  it  should  be  further  extended. 

In  my  opinion  the  determinative  question  is  not  whether  the 
colored  yarns  form  a  necessary  and  substantial  part  of  the  article 
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but  rather  whether  they  impart  sufficient  color  to  the  surface  of  the 
fabric  as  to  exclude  the  conclusion  that  it  is  not  colored  either  partially 
or  wholly. 

In  any  event,  I  do  not  understand,  in  the  absence  of  commercial 
designation,  how  a  fabric  which  has  colored  stripes,  such  as  the 
fabric  here,  upon  its  surface  when  imported  can  be  said  to  be  not 
colored  at  that  time. 

I  therefore  concur  in  the  conclusion  that  the  judgment  below  should 
be  affirmed. 

CONCUKRING  OPINION   BY   SMITH,  JUDGE. 

The  cloth  has  four  colored  yarns  running  through  the  warp  about 
an  inch  from  the  selvage.  According  to  the  uncontradicted  evidence 
these  colored  yams  serve  as  a  guide  stripe  or  guide  line  for  the  over- 
lapping and  sewing  together  of  strips  of  the  cloth  in  the  making  of 
tarpaulins.  It  also  appears  that  the  goods  are  used  as  carpets,  but 
it  does  not  appear  that  when  so  used  the  colored  yams  serve  as  a 
guide  stripe. 

If  the  fabric  undyed  be  used  for  carpets,  it  is  evident  that  the 
colored  stripe  would  give  a  character  to  the  carpet  which  it  would 
not  otherwise  possess. 

I  therefore  concur  in  the  conclusion  reached  for  the  reasons  stated 
by  me  in  Bemis  v.  United  States,  suit  No.  2137,  this  day  decided 
(T.  D.  39162). 

(T.  D.  39162.) 

Jute  'padding  with  colored  harder. 

Bemis  Bro.  Bag  Co.  v.  United  States  (No.  2137). 

1.  Colored  Fabrics. 

It  has  been  accepted  as  elementary  that  the  term  colored  fabrics  (pars.  279  and 
408,  tarifif  act  of  1913)  is  not  limited  in  application  to  goods  which  are  wholly  or 
entirely  colored,  but  applies  also  to  many  fabrics  which  are  colored  only  in  part. 
And  in  respect  to  such  partly  colored  fabrics  it  is  settled  that  if  the  colored  part 
thereof  be  substantial,  having  reference  to  appearance,  component  quantities, 
and  other  like  considerations  affecting  the  character  and  condition  of  the  cloth  at 
the  time  of  importation,  the  cloth  itself  should  be  held  to  be  colored  within  the 
sense  of  the  act;  but,  on  the  other  hand,  if  the  colored  part  be  trifling,  insignificant, 
or  n^ligible,  the  cloth  should  be  held  to  be  not  colored.  It  is  not  important  whether 
the  color  be  ornamental  or  serves  a  useful  purpose  or  is  permanent  or  is  visible 
when  in  final  use  or  adds  to  the  marketable  value  of  the  goods. 

2.  Jdte  Paddings,  Colored  Border. 

Plain  woven  jute  padding  to  be  used  as  interlining  or  stiffening  for  coats,  with 
a  colored  stripe  along  each  selvage  made  of  six  warp  threads  about  a  quarter  of  an 
inch  from  the  edge  and  about  three-eighths  of  an  inch  wide,  constituting  less  than 
3  per  cent  of  the  surface  of  the  cloth  and  serving  no  purpose  other  than  as  an  iden- 
tification mark,  is  dutiable  as  colored  jute  fabric  under  paragraph  279,  tariff  act  of 
1913,  and  not  admisBible  free  of  duty  under  paragraph  408  as  uncolored  jute  fabric. 
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United  States  Court  of  Customs  Appeals,  June  6,  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  G.  A.  8464  (T.  D.  33850). 

[Affirmed.] 

Waterhouse  &  Lockett  for  appellant. 

William  W.  Hoppin,  Assistant  Attorney  General  {David  HyamSy  special  attorney, 
of  counsel),  for  the  United  States. 

[Oral  argument  February  23, 1922,  by  Mr.  Waterhouse  and  Mr.  Hoppln.] 

Before  Smith,  Barber,  and  Martin,  Associate  Judges;  De  Vries,  Presiding  Judge, 
participating  in  the  decision  by  agreement  of  counsel. 

Martin,  Judge,  delivered  the  opinion  of  the  court: 

The  importations  now  before  the  court  consist  of  certain  woven 
fabrics  composed  of  single  jute  yams,  and  the  sole  issue  in  the  present 
case  is  whether  they  are  colored  or  not  colored,  within  contemplation 
of  the  tariff  act  of  1913. 

There  are  two  paragraphs  of  the  act  which  severally  relate  to 
merchandise  of  this  character,  to  wit,  paragraph  279,  which  imposes 
duty  upon  such  goods  if  colored,  and  paragraph  408,  which  grants 
them  free  entry  if  not  colored.  These  goods  were  classified  and 
assessed  with  duty  by  the  collector  under  paragraph  279,  which 
assessment  was  protested  by  the  importers  upon  a  claim  for  free 
entry  under  paragraph  408.  It  is  conceded  by  both  parties  in  the 
case  that  the  importations  should  be  governed  by  one  of  the  two 
paragraphs  in  question. 

The  paragraphs  read  as  follows: 

279.  Plain  woven  fabrics  of  single  jute  yams,  by  whatever  name  known,  bleached, 
dyed,  colored,  stained,  painted,  printed,  or  rendered  noninflammable  by  any  process, 
10  per  centum  ad  valorem. 
(Free  list.) 

408.  *  ♦  *  plain  woven  fabrics  of  single  jute  yams,  by  whatever  name  known, 
not  bleached,  dyed,  colored,  stained,  printed,  or  rendered  noninflammable  by  any 
process;    *    «    *. 

The  question  as  aforesaid  is  whether  the  imported  goods  are 
dutiable  as  colored  fabrics,  under  paragraph  279,  or  are  entitled  to 
free  entry  as  goods  not  colored,  under  paragraph  408.  This  question 
was  submitted  upon  exhibits  and  testimony  to  the  Board  of  General 
Appraisers,  and  the  collector's  assessment  was  sustained.  The  im- 
porter has  appealed  from  that  decision. 

The  fabric  in  question  is  known  as  jute  padding.  It  is  a  stiff  and 
heavy  material,  and  is  said  to  be  manufactured  and  used  solely  as 
an  interlining  for  men's  and  women's  coats.  It  serves  as  a  means 
of  adding  stiffness,  body,  and  shapeliness  to  such  garments,  and 
when  in  place  in  a  garment  it  is  concealed  from  view. 

The  fabric  in  the  piece  is  plain-woven  throughout,  is  about  24 
inches  in  width,  and  has  a  selvage  of  jute  or  cotton  yam.  It  is  con- 
cededly  uncolored,   except  for  two  stripes  composed  of  six  warp 
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threads  each,  either  blue  or  red  in  color,  the  stripes  being  severally 
about  one-quarter  of  an  inch  from  the  selvage  edge,  and  running 
lengthwise  throughout  the  piece.  The  stripe  threads  constitute  pro 
tanto  the  warp  threads  of  the  fabric.  Concerning  these  stripes  the 
"board  said:  "It  is  true  that  the  colored  warp  threads  here  in  question 
serve  no  useful  purpose  either  by  way  of  ornamentation  or  to  give 
color  effect,  as  the  interlining  is  entirely  concealed  from  view  when 
used  in  a  garment."  It  appears,  however,  from  the  testimony  that 
the  stripes  serve  the  pm*pose  of  identifying  this  class  of  cloth  in  the 
trade.  It  is  said  that  '^  it  has  been  a  practice  for  a  good  many  years 
and  it  is  sort  of  known  in  the  trade  that  padding  carries^  a  colored 
border;"  and  again  that  the  colored  threads  "serve  as  a  brand  or 
trade-mark  to  identify  jute  padding."  It  is  said,  moreover,  by  the 
-witness  that  the  jute  paddings  or  linings  ''would  do  just  as  well  for 
all  purposes    *     *     *     if  there  was  not  any  color  in  them." 

The  two  colored  stripes  aforesaid  are  the  sole  feature  relied  upon 
by  the  Government  for  the  assessment  of  the  goods  as  colored  fabrics, 
the  stripes  being  as  aforesaid  composed  of  six  yams  each,  each  stripe 
being  about  three-eighths  of  an  inch  wide,  each  running  the  entire 
length  of  the  piece  at  a  distance  of  about  a  quarter  of  an  inch  frpm 
the  selvage  edge,  but  forming  no  part  of  the  selvage  itself.  Other- 
wise, it  is  conceded,  the  goods  are  not  colored,  and  the  sole  question 
therefore  is  whether  the  presence  of  the  colored  stripes  in  the  fabric 
as  aforesaid  is  suflBicient  to  serve  as  a  basis  for  the  board^s  finding 
that  the  goods  are  colored,  within  the  purview  of  the  statute.  The 
importer  answers  this  inquiry  by  the  contention  that  ''the  issue 
here  is  solely  whether  the  colored  portion  is  of  sufficient  importance 
on  any  ground  of  ornamentation,  use  or  necessary  function  to  bring 
this  fabric  into  the  class  of  colored  fabrics.  It  is  submitted  {con- 
tinues the  importer]  that  the  colored  threads  here  are  of  no  signifi- 
cance." 

In  many  cases  arising  under  the  various  tariff  revisions  the  board 
and  the  court  have  been  called  upon  to  decide  whether  certain 
imported  goods  came  within  the  enumeration  of  colored  fabrics 
within  the  purview  of  the  law.  The  decisions  perhaps  have  not  been 
entirely  uniform  upon  the  subject.  However,  it  has  been  accepted 
as  elementary  that  the  term  "colored  fabrics"  is  not  limited  in 
application  to  goods  which  are  wholly  and  entirely  colored,  but 
applies  also  to  many  fabrics  which  are  colored  only  in  part.  •  And 
in  respect  to  such  partly  colored  fabrics  it  is  settled  that  if  the  colored 
part  thereof  be  substantial,  having  reference  to  appearance,  com- 
ponent quantities,  and  other  like  considerations  affecting  the  charac- 
ter and  condition  of  the  cloth  at  the  time  of  importation,  the  cloth 
itself  should  be  held  to  be  colored  within  the  sense  of  the  act;  but 
on  the  other  hand  if  the  colored  part  be  trifling,  insignificant,  or 
B^ligible,  the  cloth  should  be  held  to  be  not  colored     The  question 
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therefore  becomes  one  of  fact  in  each  case  respecting  the  actual 
character  and  condition  of  the  goods  when  imported.  In  this  view, 
if  imported  goods  be  colored  in  a  substantial  measure  according  to 
the  foregoing  definition,  it  is  not  important  whether  the  color  be 
ornamental,  or  serves  a  useful  purpose,  or  is  permanent,  or  is  visible 
when  in  final  use,  or  adds  to  the  marketable  value  of  the  goods.  For 
the  only  question  asked  by  the  statute  in  this  particular  is  one  relating 
to  the  actual  condition  of  the  goods  at  the  time  of  their  importation, 
and  not  the  motive  therefor  nor  the  result  thereof. 

This  statement  finds  apt  support  in  the  decision  of  this  coiu't  in 
Heyliger  fet  al.  v.  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38735), 
relating  to  certain  cotton  cloth,  the  warp  yam  of  which,  before  weav- 
ing, had  been  treated  with  a  so-called  fugitive  tint  solely  for  the  pur- 
pose of  assisting  the  weaver  to  distinguish  the  two  yams.  The  tint 
imparted  color  to  a  substantial  portion  of  the  cloth  when  imported. 
It  appears  that  the  tint  was  temporary;  that  it  added  absolutely 
nothing  to  the  market  value  or  final  usefulness  of  the  cloth,  nor  was 
it  intended  to,  since  it  was  invariably  removed  before  the  cloth  was 
put  to  any  use  by  the  final  consumer.  Nevertheless  the  court  held 
the  cloth  to  be  dutiable  as  colored  cloth,  since  that  was  its  condition 
when  landed.  The  court  said:  "The  tariff  provision  in  question  pre- 
scribes but  a  single  criterion  in  this  particular,  and  that  is  whether 
the  cloth  is  colored  or  not  at  the  time  of  importation.  If  so,  it  be- 
comes dutiable  as  colored  cloth,  regardless  of  the  means  or  motive 
with  which  it  was  colored,  or  the  subsequent  history  of  the  article 
as  intended  by  the  importers. '* 

The  present  inquiry  therefore  addresses  itself  solely  to  the  condi- 
tion of  the  fabric  in  controversy  when  landed,  and  the  question  is 
whether  a  substantial  part  thereof  was  in  fact  colored.  The  board 
has  held  in  the  affirmative,  and  we  agree  with  that  conclusion.  It 
is  clear  that  at  times  it  may  be  difficult  and  uncertain  in  practice  to 
find  the  dividing  line  between  a  substantial  and  an  insignificant 
coloring  of  fabrics,  and  a  review  of  the  published  decisions  would 
amply  sustain  that  statement.  In  this  case,  however,  an  inspection 
of  the  goods  discloses  that  the  colored  stripes  aforesaid,  although  cov- 
ering less  than  3  per  cent  of  the  surface,  are  not  only  clearly  distin- 
guishable from  the  uncolored  part  of  the  fabric  but  are  in  fact  dis- 
tinctly observable  and  even  conspicuous.  Both  in  appearance  and 
structure  they  form  a  substantial  part  of  the  surface  and  body  of 
the  fabric.  This  statement  comports  also  with  the  statements  of  the 
witness  that  the  stripes  serve  the  purpose  of  identifying  the  goods  to 
the  trade  as  padding,  since  manifestly  that  purpose  would  best  be 
served  by  distinct  and  conspicuous  markings. 

In  support  of  this  conclusion  we  refer  to  some  of  the  cases  upon 
this  subject  which  have  been  adjudicated  by  the  board  and  the 
courts. 
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In  Young  et  al.  (T.  D.  17255,  G.  A.  3517),  decided  May  12,  1896, 
the  board  said  in  part: 

The  board  has  uniformly  held  that  cottoa  cloths,  when  containing  colored  threads 
in  the  different  forms  of  figures,  stripes,  checks,  or  otherwise,  and  whether  covering 
much  or  little  of  the  surface  of  the  fabric,  were  dutiable  under  the  tariff  provisions  for 
colored  cotton  cloths,  and  these  decisions  accord  with  the  action  of  the  classifying 
officers  of  customs  at  the  several  ports  and  the  rulings  of  the  Treasury  Department 
covering  a  period  of  many  years  and  under  different  tariff  acts  containing  provisions 
for  cotton  cloths  similar  to  those  of  the  pi'esent  act. 

In  the  Delta  Bag  Co.  case  (T.  D.  23286,  G.  A.  4997),  decided 
September  24,  1901,  the  board  held  that  certain  jute  bags  having 
two  stripes  of  colored  yams,  constituting  7.5  per  cent  of  the  warp, 
were  thereby  excluded  from  classification  as  bags  or  sacks  made 
from  plain  woven  fabrics,  not  colored.  The  board  held  the  stripes  to  be 
necessary,  substantial,  and  integral  parts  of  the  bag,  saying: 

What  would  amount  to  a  necessary  and  substantial  element  or  part  of  merchandise 
must  depend  largely  upon  the  facts  of  each  case,  commercial  usage,  the  use  to  which  an 
article  may  be  put,  etc.  From  the  record  and  samples  in  this  case  we  find,  as  above 
stated,  that  the  colored  or  dyed  yams  constitute  a  necessary  and  substantial  part  of  the 
fabric,  and  accordingly  the  protest  is  overruled  and  the  decision  of  the  collector  is 
affirmed. 

In  the  Meyer  &  Co.  case  (T.  D.  23618,  G.  A.  5105),  decided  March 
24,  1902,  the  board  held  that  bags  of  single  jute  yams,  containing 
a  colored  stripe  1  inch  wide,  were  thereby  excluded  from  classifi- 
<^tion  as  bags  not  colored;  but  that  bags  containing  a  single  jute 
yam  of  the  warp  were  not  so  excluded.  The  board  said:  "  We  further 
find  that  the  stripe  consisting  of  a  single  jute  yam  down  each  side  of 
the  sample  mentioned  does  not  constitute  a  necessary  or  substantial 
part  of  the  article." 

In  the  Adolf  Fricke  case  (T.  D.  25599,  G.  A.  5795),  decided  Sep- 
tember 12,  1904,  the  board  held  that  certain  cotton  cloth  containing 
a  single  colored  yarn  running  near  the  edge  of  the  fabric,  was  dutiable 
as  ''cotton  cloth,  colored,"  under  paragraph  304,  tariff  act  of  1897, 
upon  the  ground  that  the  coloring  was  ''substantial."  See  also  the 
case  of  John  C.  Graffin  Co.  (Abstract  42793). 

The  case  of  United  States  v.  Bryant  &  Beinecke  (10  Ct.  Oust. 
Appls.  79;  T.  D.  38355)  is  relied  upon  by  the  importer  as  authority 
for  its  claim.  In  that  case  this  court  dealt  with  unbleached  cotton 
duck  or  canvas  about  30  inches  wide  having  a  single  blue  mark 
thread  running  lengthwise  of  the  fabric  about  an  inch  from  each  side, 
the  thread  being  equally  visible  on  both  sides.  It  was  found  that 
these  threads  were  introduced  into  the  fabric  solely  and  merely  as  a 
helpful  guide  line  for  operators  in  overlapping  and  sewing  the  widths 
together  in  making  sails,  tents,  wagon  covers,  tarpaulins,  etc.,  for 
which  duck  with  such  colored  lines  is  used  almost  exclusively;  that 
the  threads  were  not  necessarily  apparent  in  the  canvas  after  being 
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sewn  together,  as  they  might  be  obliterated  by  the  stitching;  that 
they  were  not  a  necessary  part  of  the  fabric,  as  they  could  be  removed 
without  appreciably  impairing  the  integrity  of  it;  that  they  were 
trivial  in  character  and  value,  the  cost  of  the  duck  being  the  same 
with  or  without  them;  and  that  they  represented  and  covered  but  an 
insignificant  part  of  the  surface  area  of  the  fabric.  This  coiu-t  sus- 
tained the  board  in  holding  that  the  cloth  thus  described  was  not 
dutiable  under  the  provision  for  colbred  cloth,  and  we  think  that  the 
decision  was  plainly  justified  under  the  general  principles  above 
expressed,  since  the  single  colored  thread  in  question  was  found  to  be 
an  insignificant  and  not  a  substantial  element  in  the  fabric  as 
imported.  We  can  not  see  any  inconsistency  between  the  foregoing 
decision  and  that  reached  by  us  in  the  instant  case. 

We  have  not  overlooked  the  fact  that  it  has  been  an  administrative 
practice  in  the  customs  service  since  the  enactment  of  the  tariff  act  of 
1913  to  classify  goods  of  this  character  as  not  colored  and  as  entitled 
to  free  entry  consistently  with  the  claim  made  by  the  importer  herein. 
That  practice,  however,  was  in  contravention  of  the  law,  as  we  under- 
stand it,  and  it  should  not  be  given  a  controlling  effect  in  the  case. 
Nor  has  it  continued  a  sufficient  time  to  have  received  an  implied 
legislative  sanction. 

In  accordance  with  the  foregoing  view  we  affirm  the  decision  of  the 
board.     Affirmed. 

CONCURRING   OPINION   BY   SMITH,   JUDGE. 

I  concur  in  the  conclusion  reached. 

The  goods  are  represented  by  two  exhibits,  one  of  which,  Exhibit 
3,  is  a  plain-woven  fabric  composed  of  uncolored  jute  yams  with  the 
exception  of  a  stripe  three-eighths  of  an  inch  from  the  edge,  into  the 
warp  of  which  stripe  is  woven  six  threads  or  yams  colored  blue,  and 
to  that  extent  differing  from  the  other  threads  or  yams  composing 
the  fabric.  Exhibit  4,  the  other  exhibit,  differs  from  Exhibit  3  in 
the  particular  only  that  the  warp  threads  of  the  stripe  are  red  instead 
of  blue. 

On  the  hearing  before  the  board,  Morris  A.  Goldman,  president  of  the 
Milford  Manufacturing  Co.,  on  behalf  of  the  importer  testified  that 
the  importation  was  known  as  jute  padding,  and  that  it  was  used  for 
padding  or  interUning  men's  and  women's  coats  and  overgarments. 
He  said  that  the  colored  stripes  in  the  cloth  were  woven  into  it  for 
the  purpose  of  identifying  it  to  the  trade  as  padding,  and  that  when 
tlie  padding  was  once  sewn  into  a  garment  the  stripes  could  no 
longer  be  seen  and  served  no  useful  purpose.  This  witness  also 
stated  that  goods  of  the  same  construction  and  of  equal  width  might 
be  used  for  other  purposes  than  padding,  although  he  knew  of  no 
such  use.  He  said  that  since  the  passage  of  the  tariff  act  of  1913 
similar  goods  had  been  admitted  free  of  duty  under  paragraph  40S. 
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W.  W.  Hirtle,  an  examiner  at  the  port  of  Boston,  called  on  behalf 
of  the  importer,  testified  that  the  goods  having  a  selvage  containing 
six  colored  threads  or  yams  had  been  admitted  free  of  duty  since  1918, 
and  that  prior  to  that  time  his  predecessor  in  office  admitted  free  of 
duty  Uke  goods  imported  under  the  act  of  1913. 

On  the  evidence  submitted  to  it  the  board  held  that  the  colored 
stripe  was  not  included  in  the  selvage  of  the  cloth  and  that  it  con- 
stituted a  material  and  essential  part  of  the  fabric,  inasmuch  as  the 
colored  threads  composing  it  could  not  be  withdrawn  without  de- 
stroying or  impairing  the  usefulness  of  a  part  of  the  fabric  at  least. 
On  that  finding  the  board  overruled  the  protest  and  the  importer 
appealed. 

The  appellant  contends  first,  that  the  colored  stripe  is  an  insignifi- 
cant portion  of  the  fabric  inasmuch  as  it  constitutes  only  three- 
eighths  of  an  inch  of  the  width  of  a  fabric  22  inches  wide,  and  the 
colored  threads  composing  it  are  less  than  3  per  cent  of  the  total 
warp  threads  in  the  cloth;  second,  that  the  colored  threads  do  not 
embellish  or  ornament  the  fabric  in  any  way  and  serve  no  purpose 
other  than  that  of  identifying  a  particular  brand  or  class  of  cloth; 
and  third,  that  administrative  practice  has  established  the  classifica- 
tion of  the  goods  as  uncolored  jute  fabrics. 

Just  what  is  a  cloth  colored  has  given  rise  to  considerable  apparent 
if  not  actual  conflict  of  decision  attributable  in  most  cases  to  a  peculiar 
wording  of  the  particular  statutes  interpreted  and  in  a  few  cases 
to  a  strict  construction  which  took  into  account  only  the  presence  of 
color  and  declined  to  consider  whether  the  color  present  embellished^ 
decorated,  or  ornamented  or  advanced  the  cloth  or  made  it  more 
pleasing  or  attractive  to  the  eye  or  desirable  to  the  ultimate  consumer 
by  giving  to  it  a  tint,  shade,  hue,  or  color  other  than  that  which  was 
natural  to  it. 

And  so  we  find  that  under  a  provision  which  laid  a  duty  on  cotton 
cloths  colored,  it  was  held  that  cotton  cloths  figured,  striped,  or 
checked  by  colored  threads,  whether  covering  much  or  little  of  the 
surface  of  the  fabric,  were  dutiable  as  colored  cotton  cloths.  (Pars. 
253  and  254,  act  of  1894,  T.  D.  17255;  G.  A.  3517;  T.  D.  24217; 
G.  A.  5278.) 

On  the  other  hand  a  provision  which  laid  a  duty  on  bags  or  sacks 
made  from  plain  woven  fabrics  of  single  jute  yarns  not  colored,  was 
held  inapplicable  to  bags  having  a  colored  stripe  about  an  inch  wide 
(T.  D.  23286)  and  applicable  to  bags  which  contained  a  single  colored 
thread  along  one  side.     (Par.  343,  act  of  1897;  T.  D.  23618.) 

The  board  held  that  Jacquard  figured  goods  having  a  thread  differ- 
ent in  color  from  the  other  threads  and  running  straight  across  the 
back,  but  not  appearing  on  the  right  side  of  the  fabric,  was  not  duti- 
able under  paragraph  387,  act  of  1897,  as  Jacquard  figured  goods 
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having  two  or  more  colors  in  the  filling.  (T.  D.  22178.)  Judge 
Townsend  of  the  Circuit  Court  reversed  that  decision  and  decided 
that  although  the  colored  threads  appeared  only  on  the  back  of  the 
cloth,  they  were  nevertheless  ''colored  threads  in  the  filling^'  and 
therefore  came  within  the  express  terms  of  the  statute. — Johnson  v. 
United  States  (123  Fed.  997). 

The  board  evidently  regarded  Judge  Townsend's  ruling  as  a 
reversal  not  only  of  their  holding  in  T.  D..  22178  but  also  of  that 
part  of  T.  D.  23618  which  held  that  bags  having  a  single  colored 
thread  along  one  side  were  not  colored,  and  therefore  the  board 
ruled  that  a  single  colored  thread  whether  on  the  side  of  jute  bags 
or  on  the  edge  of  cotton  cloth  constituted  a  colored  fabric.  (T.  D. 
23309;  T.  D.  25599.)  Indeed,  Johnson  v.  United  States,  supra, 
exerted  such  a  potent  influence  that  the  board  materially  modified 
its  earlier  rulings  as  to  colored  cottons  and  held  that  cotton  cloth 
was  colored  even  if  the  color  effect  was  produced  by  the  intro- 
duction of  extra  threads;  that  is  to  say,  threads  other  than  the  warp 
and  weft  threads.  (T.  D.  27762 ;  T.  D.  28447.)  These  decisions  were 
reversed,  however,  by  the  Circuit  Court  and  that  reversal  was  affirmed 
by  the  Circuit  Court  of  Appeals. — ^United  States  v.  Rusch  et  al. 
(160  Fed.  279);  United  States  v.  Rusch  &  Co.  (167  Fed.  523).  In 
order  to  meet  the  decision  of  the  Circuit  Court  and  the  Circuit  Court 
of  Appeals,  Congress  passed  paragraph  320  of  the  act  of  1909,  which 
defined  cotton  cloth  dyed  or  colored  to  be — 

all  cotton  cloth  *  *  *  which  has  any  dyed,  colored  *  *  *  or  printed  threads  in 
or  upon  any  part  of  the  fabric. 

From  the  legislation  on  colored  cloths  and  fabrics  with  colored 
threads  and  the  judicial  interpretations  of  it,  it  is  apparent  that 
decisions  construing  a  provision  for  fabrics  having  colored  yams  or 
threads  in  the  filling  or  for  cloth  having  colored  threads  or  yams 
in  any  part  of  the  fabric,  can  not  be  regarded  as  useful  in  determining 
the  meaning  of  a  provision  for  cloth  colored.  In  other  words,  a 
cloth  which  has  a  colored  thread  or  threads  in  it  is  not  necessarily 
a  colored  cloth,  although  it  might  well  be  regarded  as  a  cloth  w^ith 
colored  threads  in  the  filling  or  as  having  colored  threads  in  or  upon 
some  part  of  the  fabric. 

In  my  opinion  a  colored  cloth  is  one  which,  when  ready  for  its 
final  use,  is  embellished,  decorated,  ornamented,  advanced,  or  made 
more  pleasing  or  attractive  to  the  eye,  or  which  may  be  more  desirable 
to  the  ultimate  consumer  by  reason  of  a  tint,  shade,  hue,  or  color 
other  than  that  which  is  natural  to  it. 

The  colored  yarns  in  the  cloth  in  issue  are  so  placed  that  they  are 
apparent  when  the  fabric  is  finally  prepared  for  its  ultimate  use,  and 
beyond  question  the  colored  stripes  formed  by  such  yams,  whether 
introduced  for  the  purposes  of  identification  or  not,  do  substantially 
embellish,  decorate,  and  ornament  the  cloth  of  which  they  are  a 
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part  and  give  to  the  fabric  ready  for  use  a  character  and  pleasing 
effect  not  possessed  by  a  cloth  without  such  yams.  In  my  opinion 
such  a  fabric  is  colored  and  therefore  within  the  terms  of  paragraph  279  • 

The  contention  of  the  appellant  that  the  stripes  are  trade  marks 
or  brands  to  identify  a  particular  kind  of  cloth  may  be  correct;  never- 
theless there  is  nothing  about  them  which  reveals  that  that  is  their 
purpose  or  which  differentiates  them  in  any  way  from  colored  stripes 
designed  to  embellish,  and  that  suffices  to  bring  the  goods  within  the 
designation  of  jute  fabrics  colored.  To  hold  otherwise  would  mean 
in  principle  that  the  purpose  of  the  manufacturer,  not  apparent 
from  the  goods  themselves,  rather  than  their  true  nature  and  char- 
acter, determines  classification,  and  we  are  not  ready  to  go  that  far, 
especially  as  any  such  ruling,  as  that  might  finally  result  in  trans- 
ferring to  the  free  list  all  single  jute  yam  fabrics  ornamented  with 
colored  stripes  or  colored  figures. 

It  is  argued  that  the  padding  when  introduced  into  the  lining  of 
overcoats  and  overgarments  is  concealed  from  view  and  that  the 
stripes  on  the  padding  can  not 'be  regarded  as  an  embellishment 
or  an  ornament  to  the  goods  inasmuch  as  they  can  not  be  seen. 
That  argument  is  not  sound,  inasmuch  as  the  stripes  on  the  goods 
when  prepared  and  ready  for  their  ultimate  use  are  a  visible  embellish- 
ment of  the  cloth.  Moreover,  there  is  nothing  in  the  record  which 
would  warrant  the  conclusion  that  the  fabrics  are  used  exclusively 
for  padding.  Indeed,  importer's  witness,  Ooldman,  testified  that 
similar  goods  might  be  used  for  other  purposes  than  padding,  although 
he  knew  of  no  such  use. 

The  claim  that  it  was  long  the  administrative  practice  to  admit 
as  uncolored  jute  padding  of  the  kind  here  in  controversy  can  not 
be  sustained,  inasmuch  as  the  goods  themselves  disclose  that  they  are 
ornamented  with  a  colored  stripe  and  that  therefore  they  are  colored 
jute  cloth.  Established  administrative  practice,  especially  if  long 
continued,  should  be  accorded  great  weight  in  reaching  a  conclusion 
as  to  the  proper  construction  of  a  statute  and  the  true  legislative 
intention.— United  States  v.  Philbrick  (120  U.  S.  52,  59) ;  Psaki  Bros, 
V.  United  States  (3  Ct.  Cust.  Appls.  479;  T.  D.  33122) ;  United  States 
V,  Bo^feldt  &  Co.  (7  Ct.  Cust.  Appls.  367;  T.  D.  36909) ;  Vandegrift 
&  Co.  V.  United  States  (8  Ct.  Cust.  Appls.  1,  8;  T.  D.  37121).  But 
the  established  administrative  practice  can  not  be  invoked  to  defeat 
the  legislative  wiU  when  clearly  expressed  or  to  give  goods  a  classifi- 
cation not  warranted  by  their  true  nature,  character,  or  commercial 
designation. — Pacific  Creosoting  Co.  v.  United  States  (1  Ct.  Cust. 
Appls.  312,  315;  T.  D.  31407);  Lloyd  Co.  v.  United  States  (9  Ct. 
Cust.  Appls.  280,  284;  T.  D.  38217);  Pittsburgh  Plate  Glass  Co.  v. 
United  States  (2  Ct.  Cust.  Appls.  389,  391;  T.  D.  32162);  Blooming- 
dale  Bros.  V.  United  States  (3  Ct.  Cust.  Appls.  204,  205;  T.  D.  32530) ; 
Robertson  v.  Downing  (127  U.  S.  607,  613). 

96370— 22~-voL  41 ^28 
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GONCURRING   OPINION  BY   BARBER ^   JUDGE. 

Concurs  for  the  reasons  stated  in  his  concurring  opinion  in  Balfour, 
WUliamson  &  Co.  v.  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D. 
39161),  this  day  handed  down. 


(T.  D.  39163.) 

Common  carrier. 

Approval  of  common  carrier's  bond. 

Treasury  Department,  Jv/ne  IS,  1922, 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carrier's  bond  of  the  Moore  &  McCormack  Co.  (Inc.), 
No.  6  Broadway,  New  York,  dated  May  .8,  1922,  and  approved  by  the 
department  June  8,  1922,  has  been  filed  in  the  office  of  the  collector 
of  customs  at  New  York. 

(110065.)  "EiM^n  DoYKRy  Assistant  Secretary. 


(T.  D.  39164.) 
Exportation  of  arm^  or  munitions  of  war  to  China. 

Collectors  informed  relative  to  permitting  citizens  of  the  United  States  to  take  to 

China  certain  arms  and  ammunition  for  self-protection  or  sporting  purposes. 
# 

Treasury  Department,  June  14,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

Referring  to  prohibition  of  the  shipment  of  munitions  of  war  to 
Chma  (T.  D.  39058  of  April  8,  1922),  the  Secretary  of  State  expresses 
the  opinion  that  it  should  not  be  necessary  to  issue  permits  for  the 
exportation  of  arms  and  ammimition  therefor  which  are  being  carried 
out  of  the  country  by  citizens  of  the  United  States  for  sporting  pur- 
poses  or  self-protection. 

The  Secretary  of  State  adds  that  in  any  one  case,  however,  an  indi- 
vidual should  not  be  permitted  to  carry  with  him  arms  and  ammuni- 
tion other  than  provided  for  in  the  Chinese  Government  regulations 
regarding  importations  by  individuals  of  arms  into  China. 

For  the  guidance  of  collectors  in  this  respect  the  Secretary  of , State 
quotes  as  follows  the  pertinent  portions  of  these  regulations: 

For  self-defense:  (a)  Every  respectable  foreigner  entering  China  from  abroad,  by 
sea  or  land,  may  carry  in  his  luggage  for  self-defense  one  pistol  and  one  revolver  and 
a  supply  of  cartridges  for  the  same  not  exceeding  500  rounds  in  all,  but  must  declare 
them  at  time  of  entry  to  the  customs,  who  will  release  them  after  examination.    Any 

contravention  of  this  provision  entails  confiscation  of  the  arms,  etc.,  not  declared. 

******* 

(c)  Foreigners,  duly  provided  with  passports,  proceeding  as  travelers  to  the  interior 
of  China  or  to  Tibet,  Mongolia,  Turkestan,  etc.,  will  be  allowed  to  carry  with  them, 
declaration  having  been  duly  made,  arms  and  ammunition  for  self-defense  not  ex- 
ceeding twice  the  quantities  fixed  above. 

******* 

For  sport:  (a)  Every  respectable  foreigner  entering  China  from  abroad,  by  sea  or 
land,  may  carry  in  his  luggage  not  more  than  three  sporting  guns  and  a  supply  of  car- 
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fridges  for  same  not  exceeding  3,000  rounds  in  all,  but  must  declare  them  at  time  or 
entry  to  the  customs,  who  will  release  them  after  examination  and  payment  of  duty. 

Collectors  will  be  governed  accordingly. 

(47507.)  Elmeb  Dovee,  Assistant  Secretary. 


(T.  D.  39166.) 
Reffvlaiions  for  the  enforcement  of  the  antidumping  act  of  May  27 y  1921, 

Treasuey  Department,  June  15,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

In  order  to  carry  out  the  provisions  of  the  act  of  May  27,  1921, 
known  as  the  antidumping  act,  and  by  virtue  of  the  authority  therein 
granted,  the  following  regulations  are  promulgated  for  the  guidance 
of  customs  officers: 

Part  I. — General. 

1.  For  the  purpose  of  securing  uniformity  of  action  and  expediting 
investigation,  there  is  hereby  established  in  the  special  agency 
service  an  antidumping  unit,  in  which  field  investigations  arising 
under  the  antidumping  act  will  be  centralized. 

2.  Merchandise  is  sold  at  less  than  its  fair  value  within  the  meaning 
of  section  201  (a)  of  the  act,  if  the  purchase  price  or  exporter's  sales 
price  of  such  merchandise  is  less  than  its  foreign  market  value  (or 
cost  of  production) . 

3.  Findings  of  the  Secretary  of  the  Treasury  made  in  accordance 
with  the  provisions  of  section  201  (a)  of  the  act  will  be  published  in  the 
Treasury  Decisions  with  a  description  of  the  class  or  kind  of  merchan- 
dise to  which  they  apply  in  such  detail  as  may  be  necessary  for  the 
guidance  of  customs  officers. 

Part  II. —  When  the  Secretary  Juis  not  made  pvUic  a  finding. 

4.  Whenever,  in  the  case  of  any  imported  merchandise  of  a  class 
or  kind  as  to  which  the  Secretary  has  not  made  public  a  finding,  the 
appraiser  or  the  person  acting  as  appraiser  has  reason  to  suspect 
from  the  invoice  or  other  papers,  or  from  information  presented  to 
him,  that  the  purchase  price  is  less,  or  that  the  exporter's  sales  price 
is  less,  or  likely  to  be  less  than  the  foreign  market  value  (or  in  the 
absence  of  such  value,  than  the  cost  of  the  production) ,  he  shall  imme- 
diately request  the  importer  or  his  authorized  agent  to  appear  before 
him  in  order  that  he  may  obtain  whatever  information  the  importer 
or  his  agent  may  have  relative  to  the  matter. 

5.  If  the  appraiser  is  then  satisfied  that  the  purchase  price  or  the 
exporter's  sales  price  is  not  less  than  foreign  market  value  (or  cost  of 
production)  he  may  pass  the  merchandise  in  the  usual  manner  with- 
out giving  notice  to  the  Secretary. 

6.  If  the  appraiser  is  not  satisfied,  he  shall  require  the  importer  or 
his  agent  to  file  an  affidavit  on  one  of  the  following  forms,  according 
to  the  circumstances  of  the  case: 
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Form  1. 

NONEXPOBTBB'8  AmDAVR. 
ANTIDUXPINQ  ACT  OF  1921. 

Re:  Entry  No : Coosolar  Invoice  No 

Certified  at on 

Import  vessel  or  carrier Arrived ,  192  .  • 

I do  hereby  solemnly  swear  that  I  am  not  the  exporter,as 

defined  in  section  207  of  the  act  of  May  27,  1021,  of  the  merchandise  covered  by  the  aforesaid  entry.   I 

further  declare  that  the  merchandise  was  purchased  on and  that  the  pur- 

chasepriceis 

(Sipied)   

Subscribed  and  sworn  to  before  me  this day  of 1822. 


FOBM  2. 

ExpoBTEB's  Affidavit  Whbbb  Sales  Pbice  is  Known. 

ANTmUMPINa  ACT  of  1931. 

Re:  Entry  No Consular  Invoice  No 

Certified  at on. 

Import  vessel  or  carrier Arrived ,  198 

I, ,  do  solemnly  swear  that  I  am  the  exporter,as  defined  in 

section  207  of  the  act  of  May  27, 1021,  of  the  merchandise  covered  by  the  aforesaid  entry;  that  the  merchan- 
dise  is  sold  or  agreed  to  be  sold  at  the  prices  stated  in  the  attached  statement,  that,  if  any  or  all  of  the 
aforesaid  items  are  actually  sold  at  prices  different  from  those  set  forth  in  the  attached  statement,  I  will 
Immediately  notify  the  appraiser  in  detail. 

The  merchandise  was  acquired  by  me  in  the  following  manner: , 

and  has  been  sold  or  agreed  to  be  sold  to at 

(State  price.) 
(Signed)   

Subscribed  and  sworn  to  before  me  this day  of 192  . 


Form  3. 

Expobteb's  Affidavit  Where  Sales  Pbice  is  Not  Known. 

AMTIDUMnNO  ACT  OF  1081. 

Re:  Entry  No Consular  invoice  No 

Certified  at on 

Importer  vessel  or  carrier Arrived -. ,  iflS   . 

I, ,  do  hereby  solemnly  swear  that  I  am  the  exporter,  as  defined 

in  section  207  of  the  act  of  May  27, 1021,  of  the  merchandise  covered  by  the  aforesaid  entry,  and  Chat  the 
prices  at  which  the  various  items  will  bo  sold  in  the  United  States  are  not  known.-  I  hereby  stipulate  that 
I  will  keep  a  record  of  the  sales  and  furnish  the  appraiser  with  a  sworn  statement  showing  the  detailed 
prices  of  the  various  items,  within  30  days  after  the  sale  thereof.  I  further  stipulate  that  at  the  end  of  six 
months  flrom  the  date  of  entry  if  the  merchandise  has  not  been  sold  or  agreed  to  be  sold,  in  whole  or  in  part, 
I  will  so  report  to  the  appraiser. 

This  merchandise  was  acquired  by  me  in  the  following  manner: 


(Signed)  

Subscribed  and  sworn  to  before  me  this day  of ,  102    . 


Form  4. 

Exporter's  AFFtDAVrr  Wbere  merchandise  is  Not  Sold  and  Will  Not  Be  Sou>. 
antidumping  act  of  IflOl. 

Re:  Entry  No Consular  invoice  No 

Certified  at on 

Vessel  or  carrier Arrived ,103   . 

I, ,  do  hereby  solemnly  swear  that  I  am  the  exxxnter.  as  defined 

in  section  207  of  the  act  of  May  27, 1021,  of  the  merchandise  covered  by  the  aforesaid  entry,  and  that  soeh 
merchandise  will  not  be  sold  in  the  United  States  for  the  following  reasons: 


(Signed)  

Subscribed  and  sworn  to  before  me  this day  of ,102    . 
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7.  On  all  subsequent  importations  by  the  same  person  of  mer- 
chandise of  the  same  class  or  kind  as  that  under  investigation  the 
appraiser  may  waive  any  further  appearance  by  the  importer,  pro- 
vided the  importer  or  his  i^ent  attaches  to  the  invoice  at  time  of 
entry  the  necessary  aflBdavit. 

8.  The  appraiser  shall  use  the  facilities  at  his  disposal  to  secure  the 
appearance  of  importers,  the  filing  of  affidavits,  and,  when  necessary, 
proof  of  exporters'  sales  prices,  or  nonsales  abroad,  referring  such  of 
these  matters  as  he  may  deem  advisable  to  the  special  agent  in  charge 
of  the  district  for  investigation. 

9.  Whenever  an  affidavit  (Form  4)  has  been  filed  by  an  exporter 
showing  that  merchandise  of  a  class  or  kind  under  investigation  will  not 
be  sold  in  the  United  States,  the  appraiser  may  pass  the  merchan- 
dise in  the  usual  manner  without  giving  notice  of  suspected  dumping, 
if  he  is  satisfied  that  no  evidence  to  the  contrary  can  be  obtained. 

10.  If  it  shall  affirmatively  appear  (though  it  may  not  be  con- 
clusively established)  that  the  purchase  price  is  less,  or  that  the  ex- 
porter's sales  price  is  less  or  likely  to  be  less,  than  the  foreign  market 
value  (or  the  cost  of  production),  the  appraiser  shall  immediately 
send  a  notice  of  such  fact  to  the  Secretary  of  the  Treasury,  setting 
forth  the  reasons  for  his  suspicions,  and  withhold  his  appraisement 
report  until  a  further  order  of  the  Secretary,  or  until  the  Secretary 
has  made  public  a  finding  in  respect  to  such  merchandise.  The 
appraiser  shall  forward  a  copy  of  the  notice  to  the  collector,  the 
importer,  and  the  special  agent  in  charge  at  the  port  where  the  anti- 
dumping xmit  is  located. 

11.  A  separate  notice  shall  be  given  by  the  appraiser  for  each  cla^s 
or  kind  of  merchandise.  The  notice  shall  contain  a  description  of 
the  merchandise  sufficient  for  its  identification  and  comparison  with 
products  of  American  industry,  giving  trade  designation,  construc- 
tion, material,  quality,  size  and  use,  and  how  packed  and  prepared. 
Whenever  practicable,  copies  of  notices  sent  for  the  information  of 
the  antidumping  unit  should  be  accompanied  by  samples,  cuts, 
prints,  or  photographs. 

12.  (a)  In  the  case  of  any  imported  merchandise  as  to  which  the 
appraiser  has  given  notice  to  the  Secretary  in  accordance  with  the 
provisions  of  section  201  (6),  if  the  appraiser  estimates  that  the 
amount  of  the  special  dumping  increased  and  additional  duties 
which  may  be  found  due  on  final  liquidation  do  not  exceed  the  duties 
deposited  on  such  merchandise  by  more  than  $25,  a  permit  may  be 
issued  for  the  delivery  of  the  packages  under  examination,  upon 
completion  of  his  examination  thereof,  and  before  his  appraisement 
report  is  made  to  the  collector. 

(6)  If  the  appraiser  finds  that  the  amount  of  the  special  dumping, 
increased  and  additional  duties  may  exceed  the  duties  deposited 
on  such  merchandise  by  more  than  $25,  he  shall  advise  the  collector 
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SO  that  £he  collector  may  estimate  the  amount  of  duties  which  may 
become  due. 

(c)  The  collector^  if  the  estimate  of  the  amount  of  such  duties 
is  small,  and  the  importer  is  responsible,  may  permit  the  delivery  of 
the  examination  packages  upon  the  importer's  indorsing  on  the 
entry  a  stipulation  to  pay  any  special  dumping,  increased  or  addi- 
tional duties  found  due  on  liquidation. 

(d)  The  collector,  if  the  estimate  of  the  amoimt  of  such  duties  is 
considerable,  may  deliver  any  such  merchandise  in  customs  custody 
if  the  merchandise  is  covered  by  a  consumption  entry  bond  (single 
entry  or  term)  as  provided  for  in  T.  D.  37246  as  amended  by  T.  D. 
37448,  or  by  a  special  dumping  bond  as  provided  for  in  article  19  of 
these  regulations,  or  by  a  warehouse  bond  on  Customs  Form  7555. 
In  cases  where  the  merchandise  is  not  covered  by  any  of  such  bonds, 
or  where  the  collector  may  deem  it  necessary,  he  may  take  an  addi- 
tional deposit  sufficient  to  cover  all  duties  which  may  accrue  upon 
final  liquidation.  . 

13.  If,  after  the  issuance  of  a  dmnping  notice  by  an  appraiser,  new- 
evidence  is  submitted  to  him  which  satisfied  him  that  the  purchase 
price,  or  the  exporter's  sales  price,  is  not  less  than  the  foreign  market 
value  and  that  in  consequence  thereof  no  dumping  exists,  he  shall 
withdraw  his  notice  from  the  Secretary,  giving  his  reason  therefor, 
and  notify  the  collector  and  the  antidumping  unit  of  his  action.  The 
antidmnping  unit  will  notify  appraising  officers  of  the  withdrawal, 
giving  the  reason  therefor. 

14.  No  importations  should  be  detained  or  bond  or  additional 
deposit  required  or  appraisement  report  withheld  on  account  of 
any  belief  or  suspicion  of  dumping  which  would  not  justify  the 
issuance  of  a  notice  in  accordance  with  the  provisions  of  Article  10 
of  these  regulations. 

15.  Upon  receipt  of  a  copy  of  an  appraiser's  notice,  investigation 
shall  inmiediately  be  made  with  respect  to  the  class  of  merchandise 
under  consideration,  for  the  purpose  of  establishing  whether  or  not 
an  industry  in  the  United  States  is  being  or  is  likely  to  be  injured, 
or  is  prevented  from  being  established  by  reason  of  the  importation ; 
or  for  the  purpose  of  obtaining  information  regarding  purchase  price, 
foreign  market  values,  cost  of  production,  or  difference  in  wholesale 
quantities.  Upon  the  completion  of  this  investigation,  and  after 
obtaining  the  views  of  the  appraiser  who  issued  the  dumping  notice, 
the  antidumping  unit  shall  submit,  through  the  director  of  the  special 
agency  service,  a  report  to  the  Seclretary  with  recommendations.  A 
copy  of  said  report  shall  be  forwarded  to  the  appraiser  who  issued  the 
notice  upon  which  the  investigation  was  based. 

16.  Whenever  the  antidmnping  unit  finds,  from  the  information  in 
its  possession,  that  there  is  reason  to  suspect  dumping,  appraising 
officers  shall  be  advised.     In  the  event  that  a  special  agent  obtains 
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information  that  causes  him  to  suspect  dumping,  he  shall  imme- 
diately transmit  such  information  to  the  appraiser  at  the  port  where 
the  suspected  dumping  exists  and  shall  inform  the  antidumping  unit 
of  his  action.  All  customs  officers,  upon  receipt  of  information  in- 
dicatii^  the  possibility  or  likelihood  of  dimiping  are  hereby  required 
to  forward  such  information  to  the  antidumping  unit. 

17.  Where  an  appraising  officer  has  formally  returned  an  invoice 
to  the  collector,  no  notice  of  dumping  having  been  issued  thereon, 
and  within  60  days  thereafter  information  is  received  which  would 
apparently  justify  a  suspicion  of  dumping,  he  should  request  the  col- 
lector to  appeal  to  reappraisement  in  accordance  with  the  provisions 
of  section  210  of  the  antidumping  act,  and  advise  the  antidumping 
unit. 

Part  III.' —  When  the  Secretary  has  made  jmblic  a  finding. 

18.  In  the  case  of  imported  merchandise  of  a  class  or  kind  as  to 
which  the  Secretary  has  made  public  a  finding  as  provided  for  in  sec- 
tion 201  (a),  if  the  appraiser  is  satisfied  that  the  purchase  price  or 
the  exporter's  sales  price  is  not  less  than  foreign  market  value  (or 
cost  of  production) ,  he  may  pass  the  merchandise  in  the  usual  manner 
and  make  his  report  to  the  collector  on  the  form  provided  for  in 
article  22  of  the  regulations. 

19.  If  the  appraiser  is  not  satisfied  that  the  purchase  price  or  the 
exporter's  sales  price  is  not  less  than  the  foreign  market  value  (or 
cost  of  production),  he  shall  require  the  importer  or  his  agent  to  file 
an  affidavit  on  one  of  the  forms  provided  for  in  article  6  of  these  regu- 
lations, according  to  the  circumstances  of  the  case;  provided  that  if 
the  person  by  whom  or  for  whose  account  such  merchandise  is  im- 
ported is  an  exporter  within  the  meaning  of  section  207  of  the  anti- 
dumping act  and  the  merchandise  has  not  been  sold  or  agreed  to  be 
sold  by  such  person,  the  appraiser  shall  refer  the  matter  to  the  col- 
lector, who  shall  require  such  person  to  execute  a  bond  with  sureties 
approved  by  the  collector  in  the  amount  equal  to  the  estimated  value 
of  the  merchandise,  conditioned : 

(a)  That  he  will  report  to  the  collector  the  exporter's  sales  price  of 
the  merchandise  within  30  days  after  such  merchandise  has  been  sold 
or  agreed  to  be  sold  in  the  United  States; 

(6)  That  he  will  pay  on  demand  from  the  collector  the  amount  of 
special  dumping  duty,  if  any,  imposed  upon  such  merchandise; 

(c)  That  he  will  keep  full  and  detailed  records  of  the  sale  of  the 
imported  merchandise,  and  when  sold  will  fiile  with  the  collector  a 
brief  statement  thereof,  under  oath,  giving  entry  number,  importing 
vessel,  date  of  arrival,  sale  price  or  prices,  and  date  or  dates  thereof 
of  the  merchandise  that  has  been  sold. 

2Q.  Whenever  the  appraiser  is  not  satisfied  that  the  purchase  price 
or  exporter's  sales  price  is  not  less  than  foreign  market  value  (or  cost 
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of  production),  delivery  of  any  such  merchandise  in  customs  custody 
shall  be  withheld  unless  the  payment  of  all  duties  which  may  be 
found  due  on  final  liquidation  has  been  secured  in  accordance  with 
the  provisions  of  article  12  of  these  regulations;  but  no  importation 
shall  be  detained  or  additional  deposit  required  or  an  appraisement  re- 
port withheld  on  account  of  any  belief  or  suspicion  which  would  not  jus- 
tify the  issuance  of  a  notice  in  accordance  with  the  provisions  of  article 
10  of  these  regulations  in  the  absence  of  a  finding  by  the  Secretary. 

21.  For  the  proper  execution  of  the  oaths  and  affidavits  provided 
for  in  these  regulations,  collectors,  after  conference  with  the  apprais- 
ers of  their  respective  districts  shaU  recommend  to  the  Secretary  for 
designation  as  acting  deputy  collectors  such  employees  of  the  ap- 

'  praiser  as  may  be  necessary. 

22.  In  the  case  of  all  imported  merchandise  of  a  class  or  kind  as  to 
which  the  Secretary  has  made  public  a  finding  as  provided  in  section 
201  (a)  of  the  act,  the  return  of  the  appraiser  to  the  collector  shall 
include  the  following  information: 

APPRAISEMENT  REPORT  UNDER  ANTIDUMPING  ACT  ig21. 

Finding  of  the  Secretary  dated ,  T.  D applies. 

The  importer  of  this  merchandise  is  an  <  ^    ^        lunder  the  law. 

Foreign  market  value  on  date  of  purchase 

Purchase  price  (section  203) 

Foreign  market  value  on  date  of  exportation 

Exporter's  sales  price  (section  204) 

Cost  of  production 

And  in  the  following  manner: 

(a)  Whenever  merchandise  has  been  purchased  by  a  person  who  is  not  an  exporter 
within  the  meaning  of  section  207  of  the  act,  the  appraiser  shall  report  the  purchase 
price  and  the  foreign  market  value  on  date  of  purchase  (or  the  cost  of  production). 

(6)  Whenever  merchandise  is  imported  by  a  person  who  is  an  exporter  within  the 
meaning  of  section  207  of  the  act  the  appraiser  shall  report  the  exporter's  sales  price 
and  the  foreign  market  value  on  date  of  exportation  (or  cost  of  production). 

(c)  Whenever  an  importer  has  filed  an  affidavit  on  Form  4  that  the  merchandifie 
will  not  be  sold  in  the  United  States,  the  appraiser,  if  he  has  no  evidence  to  the  con- 
trary, shall  report  "Merchandise  will  not  be  sold  in  the  United  States." 

{d)  Whenever  an  importer  has  filed  an  affidavit  on  Form  3  and  no  report  of  the 
exporter's  sales  price  has  been  received  within  six  months  after  the  date  of  entry » 
the  appraiser  shall  ascertain  whether  the  merchandise  has  been  sold  or  freely  o£fered 
for  sale,  and  if  so  at  what  price,  or  the  disposition  or  probable  disposition  of  such 
merchandise  if  not  sold.  If  the  appraiser  ascertains  that  no  sale  of  the  merchandise 
has  been  made  and  that  no  likelihood  of  a  sale  exists  he  shall  return  the  invoice  to 
the  collector  with  a  statement  of  the  facts  as  he  finds  them. 

23.  In  the  case  of  all  imported  merchandise,  whether  dutiable  or 
free  of  duty,  of  a  class  or  kind  as  to  which  the  Secretary  has  made 
public  a  finding  as  provided  in  section  201,  if  the  purchase  price  or 
the  exporter's  sales  price  is  less  than  the  foreign  market  value  (or, 
in  the  absence  of  such  value,  then  the  cost  of  production)  there  shall 
be  levied,  collected,  and  paid,  in  addition  to  the  duties  imposed 
thereon  by  law,  a  special  dumping  duty. 
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(a)  If  the  merchandise  has  been  purchased  by  a  person  not  an 
exporter  within  the  meaning  of  section  207  of  the  act  in  an  amount 
equal  to  the  difference  between  the  purchase  price  and  the  foreign 
market  value  on  the  date  of  purchase  (or  cost  of  production). 

(6)  If  the  merchandise  is  imported  by  a  person  who  is  an  exporter 
within  the  meaning  of  section  207,  in  an  amount  equal  to  the  dif- 
ference between  the  exporter's  sales  price  and  foreign  market  value 
on  the  date  of  exportation  (or  cost  of  production). 

24.  Where  the  appraiser  has  returned  an  invoice  with  a  report 
that  the  merchandise  has  not  been  sold  within  six  months  after  date 
of  entry,  the  collector  shall  refer  the  matter  to  the  Secretary  of  the 
Treasury  for  his  instructions,  pending  the  liquidation  of  the  entry. 

25.  Appeals  to  reappraisement  and  rereappraisement  from  the 
returns  made  by  the  appraiser  under  the  antidumping  act  may  be 
made  after  the  manner  and  within  the  time  provided  in  paragraph  M, 
Section  III,  act  of  October  3,  1913.  Notice  of  appraiser's  returns 
should  be  sent  by  the  collector  to  the  importer  as  in  cases  of  ad- 
vances in  value  (Art.  585,  Customs  Regulations,  1915). 

26.  VSTienever  it  is  necessary  to  convert  currencies  for  the  purpose 
of  determining  the  difference  between  the  purchase  price  or  the 
exporter's  sales  price  and  the  foreign  market  value  as  outlined  in 
sections  201  (b)  and  202  (a)  the  following  method  will  be  followed: 

(a)  Where  the  purchase  price  is  in  United  States  currency  and  the 
foreign  market  value  is  in  a  foreign  currency,  then  the  foreign  market 
value  shall  be  converted  into  United  States  currency  as  of  the  date 
of  purchase  or  agreement  to  purchase. 

(6)  Where  the  purchase  price  is  in  a  foreign  currency  and  the  foreign 
market  value  is  in  the"  same  foreign  currency,  then  both  the  purchase 
price  and  the  foreign  market  value  shall  be  converted  into  the  United 
States  currency  as  of  the  date  of  purchase  or  agreement  to  purchase. 

(c)  Where  the  purchase  price  is  in  a  foreign  currency  and  the  foreign 
market  value  is  in  a  different  foreign  currency,  then  both  the  purchase 
price  and  the  foreign  market  value  shall  be  converted  into  the  United 
States  currency  as  of  the  date  of  purchase  or  agreement  to  purchase. 

(d)  Where  the  exporter's  sales  price  is  in  United  States  currency 
and  the  foreign  market  value  is  in  a  foreign  currency,  then  the  foreign 
market  value  shall  be  converted  into  United  States  currency  as  of 
the  date  of  exportation. 

(e)  Where  the  exporter's  sales  price  is  in  a  foreign  currency  and" 
the  foreign  market  value  is  in  the  same  foreign  currency,  then  both 
the  exporter's  sales  price  and  the  foreign  market  value  shall  be  con- 
verted into  United  States  currency  as  of  the  date  of  exportation. 

if)  Where  the  exporter's  sales  price  is  in  a  foreign  currency  and 
the  foreign  market  value  is  in  a  different  foreign  currency,  then  both 
the  exporter's  sales  price  and  the  foreign  market  value  shall  be  con- 
verted into  United  States  currency  as  of  th^  date  of  exportation. 
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Part  IV. — Revocation  of  previous  regutations. 

27.  T.  D.  38742;  in  so  far  as  it  relates  to  regulations  proQiulgated 
for  the  enforcement  of  the  antidumping  act,  is  hereby  revoked. 
(106085)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39166.) 

TJie  use  of  Oovemmenl-owned  vehicles  for  motor  transportation. 

Treasury  Department,  June  17y  1922. 
To  Collectors  and  Other  Customs  Officers: 

Circular  No.  139  of  the  6th  instant,  regarding  the  use  of  Government- 
owned  vehicles  for  motor  transportation  whenever  possible,  is  pub- 
lished below  for  the  information  and  guidance  of  customs  officers. 
(108800)  Elmer  Dover,  Assistant  Secretary. 


(1922— Circular  Letter  No.  139,  Chief  Clork.] 

Trbasurt  Dbpartment, 
To  all  Officers  of  the  Trecuniry  Department:  Washington,  June  6, 1922. 

Bulletin  No.  17,  by  Col.  H.  0.  Smither,  chief  coordinator,  issued  under  date  of 
May  31, 1922,  is  promulgated  below  for  the  information  and  guidance  of  all  concerned: 

"1.  Circular  No.  35,  Bureau  of  the  Budget,  dated  September  23, 1921,  contemplated 
that  Government  departments  and  establishments  in  temporary  need  of  motor  trans- 
portation should  call  upon  the  area  coordinators,  who  would  make  every  effect  to 
secure  Government-owned  vehicles  to  meet  their  requirements. 

"  2 .  In  general  this  has  been  the  case,  but  to  prevent  misunderstanding  it  is  deemed  ad- 
visable that  the  heads  of  all  departments  notify  their  various  agencies  that  no  commer- 
cial vehicles  should  be  hired  until  the  area  coordinator  has  been  applied  to  and  hae  ad- 
vised them  that  their  requirements  can  not  be  suppl^  ed  by  GovemmentK)wned  vehicles. 

"3.  The  provisions  of  paragraph  (2)  above  should  be  adhered  to  except  in  the  fol- 
lowing cases: 

"(a)  In  an  emergency  where  there  is  insufficient  time  to  communicate  with  the 
coordinator. 

*'(&)  Where  the  fact  has  been  established  and  it  is  definitely  known  by  the  depart- 
ment desiring  the  use  of  motor  vehicles  that  none  are  available  from  another  branch 
of  the  Government,  either  at  point  where  needed  or  in  the  vicinity  of  the  point  of 
delivery. 

"4.  When  a  governmental  agency  contemplates  making  a  shipment  by  motor  trans- 
portation from  one  city  to  another,  and  there  is  no  Government-owned  motor  transporta- 
tion available  at  the  point  of  shipment,  it  is  frequently  possible  that  Government-owned 
motor  vehicles  may  be  obtained  at  destination  and  brought  to  the  point  where  needed. 

"For  example:  A  Government  agency  at  Philadelphia  desires  to  make  a  shipment 
by  motoi  trucks  to  Washington.  Upon  investigation  the  area  coordinator  at  Phila- 
delphia finds  that  there  is  insufficient  Government-owned  motor  transportation  avail- 
able in  that  city  to  accomplish  the  purpose.  He  communicates  this  fsuct  to  the  cooi^ 
dinator,  District  of  Columbia,  who  ascertains  that  the  required  transportation  is 
available  in  or  near  Washington,  and  arranges  to  have  the  necessary  number  of  vehicles 
report  to  the  area  coordinator  at  Philadelphia.  At  the  same  time  he  notifies  the 
coordinator  for  traffic  of  the  movement  in  order  that  the  latter  may,  if  possible,  pro- 
vide cargoes  for  transportation  from  Washington  to  Philadelphia,  thereby  utilizing 
the  motor  equipment  to  its  full  effectiveness  in  a  manner  similar  to  that  employed 
by  commercial  trucking  companies." 

Respectfully,  A.  W.  Mxixon, 

Secretary  of  the  Treasury. 
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Foreign  currencies — Bates  of  exchange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisionfi  of  section  403  (c),  emeigency  tariff  act  of 
May  27,  1921. 

Treasury  Department,  June  19,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies 
as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  June  9,  1922,  to  June  15,  1922, 
both  inclusive,  is  published  for  the  information  of  collectors  of  customs 
and  others  concerned. 

Elmer  Dover,  Assistant  Secretary. 


ValuM  of  foreiqn  currencies  as  certified  to  the  Secretary  of  the  Treasury  by  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff 
act  of  May  27,  19tl, 

PERIOD  JUNE  9  TO   15,  1922,   INCLUSIVE. 


Country. 

Name  of  currency. 

June  9. 

June  10. 

June  12. 

June  13. 

June  14. 

June  15. 

Europe: 
Austria 

Krone. 

10.000005 
.0640 
.007446 
.019368 
.2198 
4.4962 
.02145 
.0908 
.003436 
.0421 
.3903 
.001168 
.0515 
.1765 
.000251 
.0767 
.006763 
.014464 
.1581 
.2598 
.1913 
.003614 

.8363 
.8363 
.7945 
.8417 
.5787 
.5790 
.6042 

.5908 
.2914 
.4770 
.5146 

.990766 
.99875 
.485675 
.98^38 

.8265 

.1384 
.8230 

10.000066 
.0838 
.007425 
.019353 
.2200 
4.4984 
.021425 
.0005 
.003331 
.0420 
.3905 
.001151 
.W14 
.1764 
.000249 
.0762 
.006761 
.0RI71 
.1582 
.2602 
.1914 
.003622 

.8321 
.8321 
.7954 
.8354 
.iV804 
.5748 
.5850 

.5758 
.2917 
.4768 
.5125 

.990606 
.998125 
.48335 
.988281 

.8280 
.1390 
.8263 

10.000060 
.0827 
.007483 
.019322 
.2196 
4.4931 
.021363 
.0891 
.003106 
.0419 
.3909 
.001113 
.0507 
.1756 
.000248 
.0767 
.006748 
.014436 
.1582 
.2602 
.1911 
.003611 

.8300 
.8250 
.7969 
.8333 
.  5781 
.5760 
.5850 

.5725 
.2913 
.4765 
.5117 

.990771 
.998438 
.4840 
.988828 

.8260 
.1383 
.8222 

$0.000048 
.0824 
.007433 
.019181 
.2186 
4.4818 
.021288 
.0882 
.003175 
.(M13 
.3904 
.000986 
.0500 
.1738 
.000241 
.0757 
.006684 
.014286 
.1577 
.2596 
.1908 
.003568 

.8308 
.8275 
.7978 
.8358 
.5798 
.5763 
.5883 

.5783 
.2910 
.4774 
.5158 

.991049 
.998828 
.485025 
988984 

.8253 
.1384 
.8219 

10.000056 
.0823 
.007463 
.019108 
.2184 
4.4723 
.021438 
.0879 
.003184 
.0408 
.3892 
.000953 
.0497 
.1722 
.000240 
.0763 
.006684 
.014043 
.  1575 
.2539 
.1905 
.003506 

.8333 
.8283 
.7995 
.8375 
.5827 
.5778 
.5896 

.5754 
.2909 
.4787 
.5142 

.991063 

.99S82S 
.485781 
.988438 

.8237 
.1382 
.8188 

SO.  000054 

Belgium 

Franc 

.0827 

BulfcariB 

Lev 

.007433 

Cxechoslovakla. . . 

Krone 

.  019122 

Denmark 

England 

do 

Pound  sterling 

M^rklca 

.2181 
4. 4751 

Finland 

.021436 

France 

Franc 

.0883 

Germany 

Reichsmark 

Drachma 

Greece 

.0101 

Holland 

Guilder 

.3892 

Hunisarv 

Krone 

.0(K)981 

itS"^...::::::: 

Lira. 

.0506 

Krone 

.1711 

Poland. 

Mark 

.000236 

Portugal 

£scudo.. 

.0759 

Rumania 

Leu 

.006647 

Serbia 

Dinar 

.013829 

Spain 

Peseta 

.  1576 

Sweden 

Krona 

.2590 

Switzerland 

Fra»c 

.1906 

Yugoslavia 

Asia: 
China. 

Krone 

.003456 

Chefdotael 

.8333 

Do 

Hankow  tael * 

Shanghai  tael 

Tientsin  tael 

Kongkong  dollar.... 

Mexican  dollar 

Tientsin  or  Peiyang 

dollar. 
Yuan  dollar 

.8283 

Do     

.7988 

Do 

.8367 

Do     

.5839 

Do 

.5780 

Do 

.5875 

Do 

.6783 

India 

Runoe 

.2906 

Japan 

Ye^...:::::::::::: 

.4798 

Singapore  (S.  8.).. 
North  America: 
Canada  

Dollar..  

.5100 

Dollar 

.991180 

Cuba 

Peso 

.998438 

Mexico  

do 

.484573 

Newfniindland 

Dollar 

.988984 

South  America: 

ArgenUna 

Brasil 

Peso  (gold) 

.8186 

Mureb.....::::::::: 

.1373 

UracuoT 

Peso 

.8151 
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(T.  D.  39168— G.  A.  8543.) 
Reappraifiement  of  St.  GaU  Ibices. 

Merchandise  exported  by  its  manufacturers  in  St.  Gall,  Switzerland,  for  delivery 
to  American  purchasers  at  agreed  prices  which  include  cost,  freight,  insurance,  and 
duty,  in  fulfillment  of  orders  whether  given  and  accepted  by  the  manuiacturen  in 
St.  Gall  or  placed  with  and  accepted  by  the  selling  agents  of  such  manufacturera  in 
New  York,  is  sold  for  export  from  Switzerland  to  theUnited  States  within  the  meaning 
of  the  language  of  section  302  of  the  emergency  tariff  act  of  May  27, 1921 ;  and  such 
prices,  after  deducting  therefrom  the  costs,  charges,  and  expenses,  including  import 
duties,  incident  to  bringing  th  e  merchandise  from  th  e  place  of  shipment  in  the  country 
of  exportation  to  the  place  of  delivery  in  the  United  States,  being  higher  than  the 
prices  at  which  such  or  similar  merchandise  is  sold  or  freely  offered  for  sale  in  the 
country  of  exportation,  must  be  taken  as  the  basis  for  appraisement. 

Brown,  General  Appraiser,  dissenting,  holds — 

(1)  That  sections  301,  302,  and  303  of  the  emergency  act  of  May  27, 1921,  deal  only 
with  sales  in  the  home  market  of  the  foreign  country  for  export  to  the  United  States, 
making  them  controlling  if  higher  than  sales  therein  for  home  consiunption,  where 
before  they  constituted  merely  part  of  the  evidence  from  which  ''foreign  market 
value  "  in  the  country  of  exportation  was  derived  upon  appraisement.  This  act  did 
not  radically  change  the  basis  of  ad  valorem  value  to  a  United  States  selling  price 
from  which  to  count  back  constructive  value  in  the  foreign  market  whenever  the 
result  of  so  doing  would  be  higher  than  the  sales  therein  for  home  consumption. 

(2)  For  customs  piuposes  the  place  where  title  passes  determines  whether  a  sale  is 
made  in  the  foreign  market  place  for  export  to  the  United  States  or,  on  the  other  hand, 
in  the  domestic  market  of  the  United  States,  irrespective  of  other  terms  in  the  contiact 
f.  o.  b.  or  c.  i.  f.,  or  duty  paid  vel  non,  and  irrespective  of  where  the  negotiations  are 
conducted,  and  irrespective  of  whether  the  goods  are  sold  from  an  existing  stock  or, 
by  the  terms  of  an  executory  contract,  are  to  be  manufactiu^d. 

(3)  The  sales  here  in  question  upon  which  appraisement  is  based  are  therefore  not 
"export  sales,''  but  sales  in  the  United  States  market,  and  the  admitted  forei^  vHue 
for  "home  consumption  "  should  control  in  taking  duty.  (United  States  v.  Doherty, 
27  Fed.  730,  cited.) 

United  States  General  Appraisers,  New  York,  June  13,  1922. 

In  the  matter  of  reappraisements  S251-A,  etc.,  of  Amrein,  Freudenberg  &  Co.  et  al. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers;  Brown ^ 

G.  A.,  diasenting). 
[Modified.] 

John  R.  Rajier  for  the  importers. 

William  W.  lloppin.  Assistant  Attorney  General  {John  G.  Lerch,  special  attorney), 
for  the  United  States. 

McClelland,  General  Appraiser:  The  merchandise  covered  by 
these  appeals  consists  of  St.  Gall  laces.  The  invoice  and  entered 
values  are  expressed  in  Swiss  francs  and  the  appraised  and  reap- 
praised values  are  expressed  in  United  States  currency. 

At  the  final  hearing  counsel  offered  as  part  of  the  record  a  stip- 
ulation in  the  form  following: 

It  is  hereby  stipulated  and  agreed: 

I.  That  the  appraisement  was  made  under  section  302  of  the  emergency  act  at  the 
net  pncee  at  which  the  orders  for  the  merchandise  were  placed  and  accepted,  leas 
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an  allowance  intended  to  cover  coets,  chargee,  and  expenses,  and  United  States 
import  duties  incident  to  bringing  the  merchandise  from  the  place  of  shipment  in 
the  country  of  exxx)rtation  to  the  place  of  delivery  in  the  United  States. 

II.  That  whether  the  orders  for  the  merchandise  were  placed  with  and  accepted 
by  the  manufacturer's  agents  in  New  York,  or  placed  with  and  accepted  by  the 
manufacturers  in  St.  Gall,  they  would  have  been  received  at  the  same  prices  expressed 
in  dollars  and  cents  and  subject  to  the  same  terms  and  conditions. 

III.  That  if  the  appraiser's  interpretation  of  section  302  of  the  emergency  tariff 
act  as  expressed  in  paragraphs  1  and  2  hereinabove  is  correct,  then  the  export  value 
of  the  items  in  question  is  equal  to  the  corrected  values  notod  in  red  ink  on  Exhibits 
3  and  6. 

IV.  That  the  invoice  and  entered  values  correctly  represent  the  actual  market 
values  for  home  consumption  in  the  country  of  exxx)rtation. 

This  stipulation  is  intended  to  supplement  the  record  heretofore  made. 

Thus  the  issue  is  narrowed  to  a  construction  of  the  language  of 
section  302  of  the  emergency  tarilBf  act  of  May  27,  1921.  That  is 
to  say,  if  the  merchandise  was  sold  in  St.  Gall  for  export  to  the 
United  States  within  the  meaning  of  the  language  used  in  section 
302,  the  prices  obtained  therefor,  they  being  higher  than  the  prices 
at  which  such  or  similar  merchandise  was  sold  or  freely  offered  for 
sale  in  St.  Gall  at  the  time  of  exportation  in  usual  wholesale  quantities 
in  the  ordinary  course  of  trade,  after  making  the  deductions  there- 
from, shall  be  taken  as  the  basis  for  appraisement  as  provided  in 
section  303  of  the  same  act. 

The  United  States  appraiser  in  making  his  appraisements  treated 
the  transactions  which  resulted  in  these  importations  as  sales  for 
export  and  accordingly  found  values  higher  than  the  entered  values 
which  are  agreed  to  be  equal  to  the  market  values  of  such  mer- 
chandise sold  for  home  consumption  at  the  time  of  exportation. 

Appellants  presented  no  evidence  to  the  general  appraiser  below 
and  consequently  the  appraised  values  were  affirmed. 

The  cases  were  fully  tried  out  before  this  board,  however,  and 
both  the  facts  and  the  law  ably  presented. 

As  to  the  material  facts  there  is  little  dispute.  The  appeals  were 
tried  together  and  most  of  the  testimony  relates  to  the  importation 
of  Amrein,  Freudenberg  &  Co.  (Inc.),  but  there  is  sufficient  in  the 
record  to  show  that  the  material  attendant  facts  as  to  each  impor- 
tation are  the  same,  and  the  relations  of  the  consignees  to  their  respec- 
tive manufacturers  and  shippers  are  substantially  the  same.  Each 
of  the  former  is  the  exclusive  selling  agent  in  the  United  States  of 
the  latter.  All  merchandise  exported  to  the  United  States  by  the 
manufacturers,  regardless  of  whether  the  orders  therefor  be  taken  in 
the  United  States  or  in  Switzerland,  is  sold  at  prices  expressed  in 
United  States  currency,  cost,  insurance,  freight,  and  duty  paid, 
f .  o.  b.  at  purchaser's  place  of  business.  New  York  City,  or  f .  o.  b. 
railroad  station  New  York  City  if  the  purchaser's  place  of  business 
be  at  a  point  beyond  the  limits  of  that  city.     It  also  appears  that 
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the  merchandise  is  billed  by  the  consignees  in  their  own  names  to 
the  purchasers  and  payments  are  in  every  case  made  direct  to  them. 
Title  to  the  merchandise  remains  in  the  St.  Gall  manufacturers  and 
shippers  until  actual  delivery  to  the  purchaser  in  New  York  as 
aforesaid,  and  they  bear  all  loss  or  damage  occurring  in  transit. 

Minimum  sale  prices  for  sales  by  these  agents  in  the  United  States 
are  fixed  by  the  manufacturers,  but  the  agents  may  sell  for  prices 
above  such  minimum  and  retain  such  excess  in  addition  to  their 
regular  commission.  In  case  of  default  in  payment  by  a  purchaser 
the  consequent  loss  is  shared  by  the  manufacturers  and  the  agents. 

As  we  proceed  to  consider  the  legal  aspects  of  the  situation  thus 
presented  it  must  be  noted  that  the  orders  for  the  contents  of  case  582, 
covered  by  appeal  5279-A,  were  placed  in  St.  Gall,  the  contract  price 
being  in  United  States  currency  duty  paid,  f.  o.  b.  purchaser's  place 
of  business  New  York  City. 

Query:  Under  the  foregoing  detailed  circumstances  were  the  sales 
of  tJie  merchandise  in  question  such  as  are  to  be  considered  as  having 
been  made  in  St.  Gall  and  therefore  sales  for  export  within  the  pur- 
view of  section  302,  supra,  or  were  they  such  sales  as  must  be  held 
to  have  been,  either  for  the  reason  that  they  were  consummated  in  the 
United  States,  or  because  of  any  other  attending  circumstance,  to 
be  considered  not  sales  for  export  as  contemplated  by  the  Congress  in 
framing  said  section,  but  that  the  merchandise  shipped  pursuant  to 
orders  therefor  were  mere  consignments  by  principals  to  agents  which 
must  be  appraised  at  the  market  value  or  wholesale  price  of  such  or 
similar  merchandise  in  the  principal  markets  of  the  coimtry  of  expor- 
tation on  the  date  or  dates  of  shipment  ? 

"Export  value"  is  defined  in  section  302  as — 

*  *  *  the  price,  at  the  time  of  exportation  of  such  merchandise  to  the  United 
States,  at  which  such  or  similar  merchandise  is  sold  or  freely  offered  for  sale  to  all 
purchasers  in  the  principal  markets  of  the  country  from  which  exported,  in  the  usual 
wholesale  quantities  and  in  the  ordinary  course  of  trade,  for  exportation  to  the  UniUd 
States.    «    ♦    » 

Under  this  definition  it  seems  clear  that  if  merchandise  in  a  foreign 
country  is  neither  sold  hot  freely  offered  for  sale  to  all  comerfe,  to  be 
exported  to  the  United  States,  there  can  be  no  export  value  within 
the  meaning  of  section  302. 

We  have  no  evidence  of  actual  sales  of  this  class  of  merchandise 
in  St.  Gall  for  export  to  the  United  States  at  f.  o.  b.  prices  sellers' 
factory  or  point  of  shipment  in  Switzerland  to  the  United  States  with 
passing  of  title  to  the  merchandise  at  either  of  such  points  to  the 
purchaser. 

The  prevailing  practice  of  manufacturers  of  such  merchandise  who 
sell  to  United  States  purchasers  seems  to  be  to  sell,  as  heretofore  indi- 
cated, at  a  price  laid  down  at  the  purchaser's  place  of  business  in 
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New  York  City,  or  at  the  railroad  station  in  said  city  if  the  purchaser's 
place  of  business  is  beyond  the  limits  of  that  city. 

Counsel  for  appellants  urges  with  much  force  that  regardless  of 
whether  the  orders  for  this  merchandise  were  placed  with  the  seDing 
agents  in  New  York  or  with  the  manufacturers  in  St.  Gall,  the  results 
are  the  same  in  that  all  deliveries  to  purchasers  are  made  through 
the  American  selling  agents,  title  to  the  merchandise  remaining  in 
the  seller  until  actual  delivery  either  at  the  buyer's  place  of  business 
or  the  railroad  station,  as  aforesaid.  He  contends  further  that  when 
the  minds  of  buyer  and  seller  meet,  that  is  to  say,  when  the  order  is 
placed  by  the  buyer  and  accepted  by  the  seUer  for  merchandise  not 
yet  in  existence,  such  as  was  the  case  when  all  of  the  merchandise 
here  involved  was  ordered,  such  placing  and  acceptance  of  the  order 
constituted  a  mere  executory  contract,  and  that  the  actual  executed 
sale  dates  from  the  time  of  delivery  and  transfer  of  the  merchandise 
to  the  purchaser.  In  support  of  this  contention  appellants'  counsel 
submits  a  long  line  of  authorities.    Among  these  are  the  foUowing: 

A  contract  for  the  present  sale  of  goods,  thereafter  to  be  manufactured  or  acquired 
by  the  seller,  can  operate  only  as  an  agreement  to  sell. 

See  Burdick  on  Sales,  pp.  12,  24,  71  and  72. 

See  also  West  Jersey  R.  R.  Go.  v.  Trenton  Car  Works  Co.,  32,  N.  J.  L.,  523. 

The  rule  in  relation  to  the  acts  necessary  to  pass  property  to  the  purchaser  in  goods 
ordered  to  be  manufactured  is  thus  stated  by  Story  in  his  treatise  on  Sales,  viz. : 

Where  the  contract  of  sale  is  executory,  and  for  an  article  which  ia  not  in  existence 
at  the  time  of  the  sale,  but  is  to  be  manufactured  or  made,  or  is  to  be  grown,  no  prop- 
erty therein  passes  to  the  vendee  until  the  thing  is  not  only  completely  finished  and 
ready,  but  is  either  actually  delivered  to  him,  or  at  least  ia  set  aside  and  appropriated 
to  him  and  accepted  by  him.  Nor  does  it  make  any  difference  that  the  price  is 
advanced.  «  *  *  Until  the  article  is  set  aside  for  the  vendee  and  delivered  to  or 
accepted  by  him,  he  acquires  no  property  therein,  and  the  vendor  may,  if  he  chooses, 
dispose  of  it  to  another  person,  unless  tiie  vendee  employed  a  superintendent  or  fur* 
niahed  materials.  *  «  *  Goods  manufactured  to  order  must  not  only  be  set  apart 
but  they  must  be  delivered,  or  they  must  be  accepted  or  approved  by  the  vendee 
before  they  become  his  property,  or  are  at  his  risk.  (Gammage  v,  Alexander,  14  Tex. 
414,  at  420.) 

If  this  proceeding  could  be  considered  as  an  action  at  law  to  deter- 
mine simply  whether  the  negotiations  up  to  and  including  the  plac- 
ing and  acceptance  of  the  orders  for  the  merchandise  in  question 
amounted  to  actual  executed  sales,  the  answer  would  have  to  be  that 
there  had  been  no  such  sales,  but  the  issue  here  is  very  different. 

Was  the  merchandise  sold  for  export  to  the  United  States  ?  If  so, 
the  values  found  below  must,  under  the  stipulated  facts,  be  affirmed. 

What  was  the  purpose  of  the  Congress  in  framing  section  302, 
supra  t  Was  it  not  in  the  minds  of  the  framers  to  provide  a  method 
of  fixing  export  values  on  merchandise  shipped  imder  such  circum- 
stances as  those  attending  the  shipment  of  this  merchandise  ? 

It  may  be  said  to  be  a  matter  of  common  knowledge,  at  least 
common  to  all  who  are  familiar  with  international  commerce  between 
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foreign  countries  and  the  United  States,  that  much  of  the  merchandise 
imported  into  the  United  States  from  several  European  countries 
comes  imder  conditions  similar  to  those  imder  which  this  merchandise 
came.  That  is  to  say,  that  it  comes  as  the  result  of  orders  placed 
either  directly  with  the  foreign  seller  or  with  his  selling  agent  in  the 
United  States,  and  delivered  to  the  buyer  through  such  selling  agent, 
just  as  this  merchandise  was  delivered. 

Our  view  is  that  the  deliberate  purpose  of  Congress  in  framing  and 
passing  the  emergency  act  was  to  treat  such  transactions  as  sales 
for  export.  This  being  our  view  we  must  also  conclude  that  this  is 
not  a  case  for  quibbling  over  technical  definitions  as  to  the  difference 
between  an  executory  contract  and  an  executed  contract.  The 
placing  of  these  orders,  even  at  laid-down  prices  at  New  York,  either 
directly  with  the  manufacturers  or  with  their  selling  agents,  and  the 
acceptance  and  subsequent  filling  of  such  orders  by  the  shipment  of 
the  merchandise  constituted  sales  for  export  within  the  provisions  of 
section  302,  and  we  therefore,  in  harmony  with  the  third  clause  of 
the  foregoing  stipulation,  find  the  agreed  corrected  values  as  shown 
in  the  figures  in  red  ink  on  collective  Exhibit  3-A  to  3-1,  inclusive, 
and  Exhibit  6. 

DISSENTING   OPINION. 

Brown,  6.  A. :  It  is  a  matter  of  common  knowledge  that  before  the 
World  War  merchandise  exported  by  many  foreign  countries  to  the 
United  States  was  frequently  sold  by  the  foreign  seller  for  a  less  price 
than  that  charged  to  his  home  trade.  Also  that  since,  due  to  de- 
preciated currency  or  other  trade  causes,  more  was  charged  for 
exported  merchandise  than  for  the  same  goods  sold  at  home.  To 
meet  that  change  in  practice  by  sections  301  to  303  of  the  emer- 
gency tariff  act  of  May  27,  1921,  a  definition  of  "export  value"  was 
made,  and  the  rule  of  appraisement  for  ad  valorem  duty  purposes 
was  changed  from  the  home  market  of  the  foreign  country  to  that 
value  or  the  newly  defined  export  value,  whichever  was  higher. 
This  seems  the  manifest  purpose  of  the  new  provisions. 

Sec.  301.  That  whenever  merchandise  which  is  imported  into  the  United  States  is 
subject  to  an  ad  valorem  rate  of  duty  or  to  a  duty  based  upon  or  regulated  in  any 
manner  by  the  value  thereof,  duty  shall  in  no  case  be  assessed  on  a  value  less  than 
the  export  value  of  such  merchandise. 

EXPORT   VALUE. 

Sec.  302.  That  for  the  purposes  of  this  title  the  export  value  of  imported  mer- 
chandise shall  be  the  price,  at  the  time  of  exportation  of  such  merchandise  to  the 
United  States,  at  which  such  or  similar  merchandise  is  sold  or  freely  offered  for  sale 
to  all  purchasers  in  the  principal  markets  of  the  country  from  which  exported,  in  the 
usual  wholesale  quantities  and  in  the  ordinary  course  of  trade,  for  exportation  to  the 
United  States,  plus,  when  not  included  in  such  price,  the  cost  of  all  containers  and 
coverings  and  all  other  costs,  charges,  and  expenses  incident  to  placing  the  mer- 
chandise in  condition,  packed  ready  for  shipment  to  the  United  States,  less  the 
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amount,  if  any,  included  in  such  price,  attributable  to  any  additional  costs,  chaiges, 
and  expenses,  and  United  States  import  duties,  incident  to  bringing  the  merchandise 
from  the  place  of  shipment  in  the  country  of  exportation  to  the  place  of  delivery  in 
the  United  States,  and  plus,  if  not  included  in  such  price,  the  amount  of  any  export 
tax  imposed  by  the  country  of  exportation  on  merchandise  exported  to  the  United 
States. 

REFEBENCES  TO   " VALUE"   IN   EXISTING  LAW. 

Sec.  303  (a).  That  wherever  in  Title  I  of  this  act,  or  in  the  tariff  act  of  1913,  as 
amended,  or  in  any  law  of  the  United  States  in  existence  at  the  time  of  the  enactment 
of  this  act  relative  to  the  appraisement  of  imported  merchandise  (except  sections 
2874,  2976,  and  3016  of  the  Revised  Statutes,  and  section  801  of  the  revenue  act  of 
1916),  reference  is  made  to  the  value  of  imported  merchandise  (irrespective  of  the 
particular  phraseology  used  and  irrespective  of  whether  or  not  such  phraseology  is 
limited  or  qualified  by  words  referring  to  country  or  port  of  exportation  or  principal 
markets)  such  reference  shall,  in  respect  to  all  merchandise  imported  on  or  after  the 
day  this  act  takes  effect,  be  construed  to  refer,  except  as  provided  in  subdivision  (6), 
to  actual  market  value  as  defined  by  the  law  in  existence  at  the  time  of  the  enactment 
of  this  act,  or  to  export  value  as  defined  by  section  302  of  this  act,  whichever  is 
higher. 

(6)  If  the  rate  of  duty  upon  imported  merchandise  is  in  any  manner  dependent 
upon  the  value  of  any  component  material  thereof,  such  value  shall  be  an  amount 
determined  under  the  provisions  of  the  tariff  act  of  1913,  as  in  force  prior  to  the 
enactment  of  tins  act. 

Sales  take  place  in  the  following  ways: 

(1)  F.  o.  b.  foreign  country,  similar  to  domestic  sales  therein,  the 
title  passing  there  upon  the  appropriation  of  the  goods  to  the 
contract. 

(2)  C.  i,  f .  New  York  or  other  American  port,  either  duty  paid  or 
not.  Here  the  title  also  passes  on  delivery  to  carrier  in  the  foreign 
country.  See  Mee  v.  McNider  (109  N.  Y.  500);  Thames,  etc., 
Insurance  Co.  v.  United  States  (237  U.  S.  19) ;  Easton  v.  Wostenholm 
&Son  (137  Fed.  524). 

(3)  By  direct  sale  in  the  United  States  through  an  agent  in  America 
(or  delivered  through  him)  in  the  circumstances  as  here  related  by 
Judge  McClelland's  opinion  in  the  case  before  us,  or  in  circumstances 
similar  in  legal  effect  thereto. 

The  two  former  are  different  forms  of  sales  for  export,  the  latter 
a  sale  in  the  United  States  market  the  same  in  effect  as  if  a  foreign 
shipper  sent  his  goods  here  and  after  arrival  sold  them  in  the  United 
States  at  what  would  then  be  neither  foreign  market  value  nor  export 
value,  but  a  United  States  (domestic)  selling  price. 

The  two  export  sales  count  from  the  foreign  market  as  a  basis  and 
naturally  bear  a  definite  relation  to  each  other,  being  in  effect  the 
same  kind  of  sale  upon  different  terms,  the  second  one  including 
freight,  insurance,  and  perhaps  duty  and  other  charges,  naturally 
counting  back  with  some  certainty  to  the  other. 
96370— 2^-voL  41 2d 
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The  third,  however,  being  a  sale  in  a  different  market  necessarily 
including  the  risk  of  loss  to  that  market  bears  no  real  relation  to  the 
other  two. 

This  was  clearly  shown  by  Judge  Addison  Brown  in  United  States  v, 
Doherty  (27  Fed.  730),  where  he  said,  pages  735  and  736: 

There  is  nothing  in  the  record  in  this  case,  or  in  the  correspondence  or  papers  pro- 
duced in  evidence  that  shows  that  the  answer  desired,  namely,  the  price  in  ddlan  at 
which  the  manufacturers  contracted  to  deliver  certain  similar  goods  at  the  defendant's 
store  in  New  York,  was  in  any  way  material,  or  could  be  lawfully  considered  by  the 
appraiser  in  ascertaining  the  foreign  value  of  this  importation.  Except  in  caeee 
of  fraud  or  concealment,  or  in  the  absence  of  the  ordinary  and  appropriate  means  cf 
information  as  to  the  foreign  value,  evidence  of  this  kind,  in  suits  growing  out  of  the 
alleged  undervaluation  of  goods,  where  the  question  to  be  tried  is  precisely  similar, 
has  been  uniformly  held  to  be  incompetent.  The  evidence  in  this  case  shows  that 
the  goods  in  question  were  still  the  goods  of  the  foreign  manufacturers.  They  were 
Imported  into  this  country  by  them;  the  goods  had  not  been  delivered;  they  wtfesold 
to  the  defendant's  firm  under  an  executory  contract;  and  they  had  not  been  accepted 
by  the  witness,  or  even  examined.  In  the  Sherry  Wine  Cases,  2  Ben.  250,  where 
this  point  was  raised,  Blatchford,  J.,  in  a  careful  charge,  instructed  the  jury 
that  unless  the  price  named  in  New  York  was  adopted  for  the  purpose  of  concealing 
the  real  foreign  price,  it  must  be  disr^arded,  because  *4t  had  nothing  to  do  with  the 
case.*'    Similar  evidence  was  excluded  in  the  Champagne  Cases  (1  Ben.  244). 

Upon  the  trial  of  the  present  case  the  appraiser  was  called  as  a  witness.    He  did 
not  even  testify  that  he  deemed  an  answer  to  this  inquiry  to  be  material  to  the  appraise- 
ment.   There  was  no  allegation  of  concealment;  no  proof  or  suggestion  of  any  inability 
to  ascertain  the  foreign  value  in  the  ordinary  ways.    It  was  admitted  that  there 
was  no  element  of  fraud  in  the  case,  and  nothing  exceptional  in  the  circumstances  k 
intimated.    It  does  not  in  any  way  appear  how  much  or  how  little  other  evidence 
the  appraiser  may  have  had  as  to  the  market  value  in  the  principal  markets  of  France. 
The  value  there,  not  here,  was  the  question,  and  the  only  question,  for  his  ultimate 
decision.    Where  no  reasons  appear,  such  as  concealment  or  fraud,  or  the  absence  of 
the  ordinary  appropriate  proofis,  that  would  render  the  contract  price  of  delivery  in 
New  York  competent,  I  can  not  regard  the  enquiry  as  a  reasonable  one,  or  within  the 
limits  of  the  appraise 's  authority.    Tliere  are  many  elements  that  enter  in  an  agree- 
ment made  in  a  foreign  country  for  the  ddivery  of  goods  at  afuture  time  in  New  York,  at 
a  New  York  price,  that  make  the  New  York  price  no  criterion  of  the  market  value  "in 
the  principal  markets"  of  a  foreign  country  at  the  time  of  exportation.    By  making 
various  allowances  and  deductions,  as  for  interest,  for  frei^t,  for  differences  of  time, 
changes  of  circumstances,  and  jxMible  fluctuations  in  the  market  prices,  some  approxi- 
mation, doubtless,  to  the  presumptive  foreign  market  value  at  the  time  ci  ezportatioii 
mi^t  be  arrived  at.    But  that  is  resorting  to  very  roundabout  and  uncertain  methods, 
which  are  neither  reasonable  nor  justifiable  except  upon  the  failure  of  proper  means 
of  enquiry.    It  is  for  these  reasons  that  such  evidence  is  ordinarily  legally  incom- 
petent.   It  is  rejected  by  the  courts,  not  upon  any  formal  or  technical  grounds,  but 
because  of  its  irrelevancy,  remoteness,  and  uncertainty;  and  the  same  objections 
are  as  applicable  upon  an  appraisement  as  upon  a  judicial  trial.    In  either  case  there 
must  be  proof  ci  special  circumstances  to  make  it  reasonable  and  competent;  vad 
there  was  no  such  proof  here. 

This  forceful  exposition  should  forever  make  dear  the  radical  differ- 
ence between  sales  in  the  United  States  market  and  sales  in  the  home 
market  of  the  foreign  country.    It  conclusively  demonstrates  the 
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impossibility  of  calculating  even  approximately  from  one  to  the 
other,  by  attempting,  by  fixed  rule,  to  subtract  elements  in  the  one 
not  present  in  the  other. 

Trade  and  market  conditions  must  necessarily  be  so  diverse  in  the 
two  countries  (aggravated  in  effect  by  the  time  consumed  in  ship- 
ment) that  the  foreign  and  domestic  sale  can  never  bear  such  direct 
mathematical  relationship  to  each  other. 

At  the  time  Judge  Addison  Brown  rendered  this  learned  opinion 
there  was  no  provision  for  using  the  United  States  selling  price  as  a 
basis  for  fixing  the  dutiable  ad  valorem  value. 

That  provision  first  appeared  in  the  act  of  1897.    There  the  lan- 
guage of  section  11  of  the  customs  administrative  act  of  1890  was 
amended  to  include  a  United  States  selling  price  provision  which 
seemed  to  relate  only  to  goods  for  which  there  was  no  ascertainable 
value  in  the  home  market  of  the  country  from  whence  exported. 
This  provision,  however,  under  a  broad  construction  of  the  words 
''such  merchandise"  was,  in  Beer  v.  United  States  (1  Ct.  Cust.Appls., 
484, T.D.  31526),  disassociated  from  the  context  and  given  a  broader 
scope  as  authority  to  the  local  appraiser,  or  the  board  on  reappraise- 
ment  appeal,  to  consider  United  States  selling  prices  generally  as 
some  evidence  from  which  a  value  could  be  arrived  at  by  calculation. 
But  that  provision  thus  broadly  interpreted  evidently  did  not  meet 
with  favor  and  so  it  was  changed  in  the  next  tariff  act,  August  5, 
1909.     In  that  act,  subsection  11  of  section  28,  and  the  following  one 
of  October  3,  1913,  paragraph  L,  the  United  States  selling-price  pro- 
vision was  strictly  limited  in  language  (subject  to  no  other  construc- 
tion) to  merchandise  consigned  for  sale  in,  or  sold  for  export  to,  the 
United  States  which  was  not  sold  or  freely  offered  for  sale  in  the 
home  market  of  the  foreign  country;  in  other  words,  to  goods  made 
solely  for  American  consumption  which  the  manufacturer  could  not 
sell  or  refused  to  sell  in  his  home  market. 

In  such  cases  for  special  reasons  United  States  selling  price  was 
directed  to  be  used  as  a  minimum  basis  below  which  calculated  cost 
of  production  value  could  not  fall,  manifestly  as  a  discouragement  to 
their  so  dealing. 

It  purposely  made  their  imports  subject  to  a  special  arbitrary 
substUvied  rule  of  value.  In  a  class  of  cases  where  real  foreign  market 
value  was  impossible  of  ascertainment  this  rule  of  constructive  foreign 
market  value  by  such  counting  back  from  the  United  States  selling 
price  was  set  up  and  made  i^plicable. 

This  special  rule  of  paragraph  L  for  using  United  States  selling 
price  as  a  basis  in  a  limited  class  of  cases  is  not  broadened  in  scope, 
but  on  the  contrary  its  application  is  further  limited  by  the  emergency 
tariff  act  of  1921.  That  act  is  designed  on  the  contrary  to  cover  a 
different  class,  namely,  merchandise  for  which  there  is  a  market  for 
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home  consumption  in  the  foreign  country  different  from  the  ezpari 
sales  price  to  the  United  States. 

For  the  special  purposes  above  stated,  one  rule  for  counting  back 
from  a  United  States  sale  price  is  provided  in  paragraph  L,  act  of 
1913.  For  totally  different  purposes  a  different  rule  for  counting 
back  from  a  delivered  duty  paid  c.  i.  f .,  export  sale  from  the  country 
of  shipment,  is  provided  in  the  statute  before  us. 

C!ommissions  and  profits  are  referred  to  in  paragraph  L  as  an  item 
in  so  coimting  back  to  get  constructive  value  on  an  arbitrary  mini- 
mum basis.  This  recognizes  in  some  sUght  degree  the  elements 
referred  to  by  Judge  Addison  Brown,  supra,  which  make  a  sale  in  the 
United  States  market  and  a  sale  in  the  foreign  market  (either  for 
home  consumption  or  export)  totally  unrelated  in  trade  conditions 
and  values  and  impossible  of  accurate  reduction,  the  one  from  the 
other,  by  any  fixed  rule  of  mathematical  comparison. 

This  general  view  of  the  whole  subject,  keeping  in  view  the  nature 
of  the  different  classes  of  sales,  when  title  passes  in  each  class,  the 
differences  between  this  act  and  those  acts  relating  (in  very  limited 
scope)  to  United  States  selling  prices,  and  the  radical  difference 
between  the  evils  to  be  corrected  and  the  situation  to  be  met  by  the 
two  classes  of  provisions,  is  a  complete  demonstration  that  Congress 
in  the  emergency  act  did  not  have  in  mind  at  all  any  reference  to 
paragraph  L  or  the  United  States  seDing  price  permitted  to  be  used 
thereby,  but  was  dealing  as  the  act  states  with  export  sales  alone  in 
the  country  of  production.  Not  wishing  to  discourage  or  hamper 
the  use  of  c.  i.  f.,  duty  paid,  so-called,  delivered,  sales  of  that  export 
character  made  in  the  foreign  market  for  shipment  to  America,  Con- 
gress covered  them,  in  the  alternative,  by  the  *' coimting  back"  pro- 
visions of  paragraph  302.  They  were  not  treating  or  considering  sales 
in  the  American  marlcet,  such  as  we  have  before  us,  where  the  shipper 
takes  all  the  risk  of  transport  and  of  change  in  market  conditions  for 
sale  in  the  United  States  where  alone  title  passes. 

But  it  is  suggested  that  the  Congress  in  fixing  the  basis' of  valuation 
for  duty  purposes  was  not  considering  only  completed  sales,  but 
executory  contracts  of  sale  also,  and  offers  to  sell  (in  the  absence  of 
sales)  as  evidence  of  value.  And  this  is  certainly  true.  In  the  pro- 
vision for  export  value  Congress  clearly  intended  that  offers  to  sell  for 
export,  as  well  as  actual  sales  for  export,  should  be  evidence  of  such 
value. 

But  that  is  not  to  say  that  the  place  (rather  than  the  time)  of  the 
passage  of  title,  no  matter  where  the  completed  sale  or  executory 
contract  is  negotiated,  does  not  determine  (as  I  hold  it  does)  the 
character  of  the  sale  or  executory  contract  itself  as  being,  on  the  one 
hand,  a  sale  or  offer  to  sell  "for  export  to  the  United  States,"  title 
passing  abroad  by  delivery  to  the  carrier  on  appropriation  of  the 
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goods  to  the  contract,  or,  on  the  other  hand,  a  sale  or  offer  to  sell 
actually  within  the  markets  of  the  United  States  where  title  passes, 
which  I  hold  this  to  be. 

The  application  of  this  rule  for  distinguishing  *'  export  value"  from 
a  sale  in  the  United  States  market  does  not  depend  upon  whether  the 
contract  is  for  an  executory  sale  of  goods  yet  to  be  manufactured,  or 
a  sale  of  existing  goods  in  praesenti.  It  would  apply  as  well  to  a 
sale  of  goods  out  of  stock. 

It  is  a  United  States  sale,  if  in  fact  title  passes  in  our  market,  no 
matter  where  it  is  negotiated,  and  likewise,  on  the  other  hand,  it  is 
an  export  sale  if  the  goods  are  in  fact  sold  in  the  foreign  market  for 
export  with  title  passing  there,  no  matter  what  the  details  are  con- 
cerning payment  of  transportation  charges,  duty,  etc.,  either  f.  o.  b, . 
or  c.  i.  f . 

By  the  express  terms  of  the  new  statute  the  sale  or  offer  to  sell 
must  still  be  m  the  foreign  market  place  for  export  to  the  United 
States. 

For  it  is  apparent  that  the.  expression  in  the  definition  of  export 
value  in  the  new  act  "sold  or  freely  offered  for  sale  to  all  purchasers 
in  the  principal  markets  of  the  country  from  which  exported  *  *  * 
for  exportation  to  the  United  States, "  has  only  the  limited  or  quali- 
fied meaning  here  set  out  of  a  sale  or  offer  to  sell  where  title  passes 
or  is  to  pass  in  the  foreign  market. 

Otherwise  if  (as  the  Government  contends)  the  sales  here  in 
question  (whether  negotiated  in  New  York  or  in  St,  Gall)  providing 
for  passage  of  title  in  the  United  States  market  are  export  sales  in 
the  customs  sense  then  all  importations  (as  well  as  all  consigned 
goods)  are  subject  to  possible  customs  valuation  on  the  basis  of  the 
United  States  selling  price  (counting  back  therefrom). 

This  presupposes  that  Congress  in  order  to  meet  the  new  foreign 
practice  of  selling  higher  for  export  has  incidentally  and  unwittingly 
revolutionized-  our  valuation  system,  changed  the  plan  established 
for  a  hundred  years,  made  applicable  alike  to  high  and  low  tariffs 
and  founded  all  customs  valuation  primarily  on  a  new  basis  calcu- 
lated from  sales  in  the  United  States  market  whenever  (practically 
always)  the  resulting  value  is  above  the  home  consumption  price 
in  the  foreign  country.  Such  radical  and  far-reaching  interpreta- 
tion of  the  language  actually  used  produces,  in  the  circumstances, 
an  absurd  result  and  therefore  can  not  be  imputed  to  Congress  in 
passing  a  mere  ''export  value"  provision. 

On  the  other  hand  to  make  export  sales  in  the  foreign  market, 
if  higher  than  home  consumption  sales  in  said  market,  determina- 
tive of  ad  valorem  duty  (which  is  all  Congress  meant  to  do  by  the 
emergency  act)  is  not  a  Radical  departure  from  previous  practice. 
Sales  in  the  home  market /or  export  are  only  one  form  of  "home  mar- 
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ket"  sales.  Frequently  considered  as  such  (without  other  evi- 
dence) they  have  constituted  in  the  past  the  basis  of  innumerable 
findings  of  ''home  market  value"  by  the  board. 

In  fact  every  consular  invoice  of  "purchased  goods"  whether 
f.  o.  b.,  c.  i.  f.,  or  duty  paid,  records  an  export  sale  of  such  goods 
in  the  foreign  market  place,  and  as  such  has  necessarily  always  been 
considered  by  the  board  as  evidence  of  the  foreign  market  value  of 
those  goods  so  invoiced.  This  has  always  been  the  rule.  As  far 
back  as  1  Benedict  241,  in  the  case  of  3,109  cases  of  champagne, 
also  reported  in  23  Fed.  Cases  1468,  at  page  258  Judge  Blatchford 
held  the  offer  of  certain  lowest  prices /or  export  permitted  the  jury 
to  infer  a  home  market  at  the  prices  so  fixed. 

In  this  case  Judge  Blatchford  also  admitted  proof  of  the  purchase 
by  an  American  in  London  negotiated  with  the  French  shippers' 
agent  there  for  export  from  France,  f.  o.  b.  Havre,  as  evidence  of 
value  in  the  French  market.  Neither  its  negotiation  in  England 
nor  the  fact  that  it  was  ''for  export"  prevented  this  from  being  a 
sale  in  the  French  market  where  title  passed;  propositions  appar- 
ently so  elementary  as  not  to  deserve  discussion. . 

This  finding  is  doubly  significant  in  view  of  the  rule  recorded  on 
page  244  that  purchases  from  an  agent  of  the  shipper  in  New  York 
(evidently  similar  to  those  before  us)  were  not  admissible  as  evidence 
of  foreign  market  value. 

The  rule  of  the  new  statute  simply  expands  the  value  of  export 
sales  as  evidence  and  makes  them  now  (if  higher)  controUing  when 
before  they  were  always  admissible  as  part  of  the  evidence  from 
which  (along  with  sales  for  home  consumption)  foreign  market  value 
in  the  country  of  production  was  derived  upon  appraisement. 

This  is  very  different  from  changing  the  basis  of  appraisement  for 
taking  duty  to  a  United  States  selling  price  from  which  to  count 
back. 

Had  Congress  meant  this  it  would  have  undoubtedly  been  expressly 
provided  in  direct  language  that  all  imported  merchandise  should 
be  appraised  by  counting  back  from  the  United  States  selling  price 
if  (as  is  usually  the  case)  that  calculation  produced  a  higher  value 
than  the  price  for  home  consumption  in  the  foreign  country. 

Yet  the  majority  finding  gets  this  possible  effect  merely  from  the 
language  in  the  new  act  defining  "  export  value. " 

At  first  blush  it  might  possibly  be  claimed  that  the  effect  of  para- 
graph 303  broadens  the  application  of  the  United  States  selling  price 
as  a  minimum  for  calculation  under  paragraph  L  so  as  to  here  sustain 
the  appraised  value  less  8  per  cent  (the  arbitrary  minimum  allow- 
ance therein  for  commission).  This,  on  the  theory  that  such  basis 
might  be  applied  in  the  absence  of  either  a  home  market  value  or  an 
export  value.    But  careful  consideration  of  the  effect  of  section  303 
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shows  that  on  the  contrary  it  would  further  limit  the  application  of 
the  United  States  selling  price  provision  of  paragraph  L  to  cases 
where  there  was  neither  a  home  market  nor  an  export  value.  Para* 
graph  L  is  therefore  plainly  not  applicable  here,  where  there  is  an 
admitted  home  market  value  in  St.  Gall.  It  seems  impossible  that 
by  the  language  of  the  export-value  provision  of  section  302  the 
Congress  intended  thereby  to  impose  a  rule  of  value  even  higher 
than  the  constructive  market  value  of  the  last  clause  of  paragraph  L 
and  not  allowing  the  deduction  for  commission  therein  allowed  for. 

The  last  clause  of  section  302  must  refer  to  a  value  which  as  there 
applied  as  a  basis  would  in  practice  result  in  something  closely  resem- 
bling in  amount  an  f .  o.  b.  export  price,  and  not  some  widely  differ- 
ent rule. 

Congress  was  not  intending  to  place  a  premium  upon  f .  o.  b.  export 
shipments  or  to  tax  on  a  higher  basis  and  thus  discourage  the  use 
of  New  York  delivered  c.  i.  f .  contracts  for  export  sales. 

There  would  be  no  reason  for  such  distinction  ana  none  was  intended 
or  expressed. 

All  this  strongly  confirms  the  view  that  the  counting  back  provi- 
sions of  section  302  must  refer  to  something  else  than  a  United  States 
selling  price,  namely,  to  a  c.  i.  f.  New  York  delivered  price  (either 
duty  paid  or  not)  with  title  passing  abroad,  upon  which  basis  much 
export  business  from  foreign  countries  is  conducted. 

In  this  view  it  follows  that  in  the  absence  of  an  export  value 
shown  to  be  higher  than  the  home  market  value  the  latter  must 
govern  and  the  entered  values  stipulated  to  correctly  represent  the 
''actual  market  value  for  home  consumption"  should,  in  my  opinion, 
be  sustained. 

Judge  Lacombe,  in  Muser  v.  Magone  (41  Fed.  877),  held  that 
cotton  embroideries  ordered  through  a  commissionaire  to  be  manu- 
factured, bleached,  etc.,  were  thus  sold  by  him  in  the  home  market 
of  St.  Gall,  Switzerland.  He  was  clearly  moved  lo  that  determination 
by  the  fact  that  title  passed  in  St.  GaJlj  for  he  said : 

I  am,  however,  of  the  opinion — and  that  I  consider  the  controlling  point  of  this 
case— that  this  importation  is  not  th.e  kind  of  importation  contemplated  by  section  9 
at  all  [the  cost  of  production  provision].  What  section  9  is  evidently  intended  to  pro- 
vide for  is  the  case  where  an  article  made  in  a  foreign  coimtry  is  not  sold  there,  but 
is  brought  to  the  United  States  for  sale.  Such  does  not  appear  to  be  the  case  here. 
So  far  as  the  evidence  shows,  anyone  can  go  to  St.  Gall  and  can  there  buy  these 
very  cotton  embroideries — ^not  precisely  of  the  same  pattern  as  Mr.  Muser's,  but  he 
can  get  a  selection  from  a  large  variety  of  assorted  patterns,  and,  upon  paying  the 
cost  of  the  cloth,  stitching,  bleaching,  cutting  up,  and  boxing,  and  the  additional 
charge,  he  can  obtain  these  goods  in  St.  Gall.  He  may  have  to  wait  for  a  week,  or 
three  weeks,  or  five  or  six  weeks,  bvi  the  title  to  the  goods  changes  hands  in  8U  Gall, 
and  the  purchaser  may  have  them  delivered  to  him  there,  if  he  chooses  to  wait  and 
take  them.    (Italics  mine.) 
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The  additional  charge  referred  to  is  that  of  the  commissionaire. 

The  Supreme  Court,  in  affirming  his  ruling  in  155  U.  S.  240,  adopts 
his  language  above  quoted  in  holding  that  the  appraisers  had  in 
reality  found,  and  properly  found,  a  market  value  for  home  consump- 
tion in  St.  Gall  and  had  not,  as  Mr.  Muser  claimed,  misapplied  or 
acted  upon  the  cost  of  production  provision,  section  9  of  the  act  of 
March  3,  1883. 

If  the  passage  of  title  in  St  OdU  determined  that  transaction  to  be 
a  sale  in  the  "home  market"  of  Switzerland,  manifestly  it  would 
still  remain  a  sale  in  that  market  if  for  export  or  if  negotiated  by 
correspondence  from  New  York,  and  it  seems  to  conclusively  follow 
that  tie  ^passage  of  tide  in  New  York  would  determine  the  transac- 
tions before  us  to  be  sales  in  the  United  States  market  and  not 
"export  sales"  from  the  "home  market"  of  Switzerland,  which 
latter  the  majority  opinion  holds  them  to  be. 

It  is  abundantly  shown  by  this  record  and  nowhere  denied  or  dis- 
puted that  in  the  transactions  before  us  which  are  here  used  as  the 
basis  for  calculating  customs  value  title  passed  in  the  United  States. 
This  is  clearly  stated  on  page  2  of  the  majority  opinion.  The  sole 
issue  before  us,  therefore,  is  the  legal  question  as  to  whether  in  spite 
of  that  these  transactions  can  be  treated  as  sales  or  executory  con- 
tracts to  sell  in  St  GaU,  the  foreign  market  place  for  export  to  (hi 
United  States.    There  is  no  question  of  fact  in  dispute  in  tiiia  case. 


(T.  D.  39169— G.  A.  8544.) 
Embroidery  Machines. 

Machines  constructed  and  primarily  designed  and  intended  to  do  embroidery 
work  are  embroidering  machines  in  the  tariff  sense,  even  though  they  may  also  be 
adaptable  for  plain  sewing.  Applying  that  rule,  the  machines  in  question  are  embroid- 
ering machines  within  the  meaning  of  paragraph  165  of  the  act  of  1913,  as  classified 
by  the  collector,  and  not  sewing  machines,  as  claimed  by  the  importers.  As  stated  by 
the  court  in  Durbrow  v.  United  States  (9  Ot.  Gust.  Appls.  148;  T.  D.  37993):  "The 
question  is  not  so  much  what  it  does  as  what  it  primarily  was  constructed  and  designed 
to  do." 

United  States  General  Appraisers,  New  York,  June  13,  1922. 

In  the  matter  of  protests  036057,  etc.,  of  Durbrow  it  Hoame  against  the  assessment  of  duty  by  the  ooDector 
of  customs  at  the  port  of  New  York. 
[Affirmed.] 

Master$  ds  Levett  {Benjamin  A.  LeveU  ot  counsel)  for  the  importer. 
WtUican  W,  Hoppin,  Assistant  Attorney  Genend  (Samud  Isenschmidy  Frank  P. 
Wilson^  and  Samuel  M.  Richardson^  special  attorneys),  for  the  United  States. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers.) 

Fischer,  General  Appraiser:  These  protests  corer  certain  machines 
upon  which  duty  was  levied  at  the  rate  of  25  per  cent  ad  yalorem 
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under  paragraph  165  of  the  act  of  1913  as  embroidery  machines, 
but  which  are  claimed  by  the  importers  to  be  properly  entitled  to 
free  entry  under  paragraph  441  of  said  act  as  sewing  machines. 

In  a  previously  decided  case,  G.  A.  7682  (T.  D.  34607),  involving 
a  similar  issue,  this  board  said: 

Whether  a  sewing  machine  is  an  embroidery  machine,  or  vice  versa,  must  be  deter- 
mined by  a  knowledge  of  the  character  of  the  construction  of  its  mechanism  and  of 
the  primary  purpose  for  which  it  was  designed.  It  is  a  matter  of  common  knowledge 
that  a  great  number,  if  not  all,  of  the  various  types  of  ordinary  sewing  machines,  bj 
the  manipulation  or  adjustment  of  one  or  more  of  their  attachments,  may  be  rendered 
competent  to  perform  fancy  stitching  or  embroidered  work.  But  such  an  extraordi- 
nary, exceptional,  or  unusual  use  to  which  such  a  machine  might  possibly  be  made 
adaptable  could  hardly  serve  as  a  potent  factor  in  determining  its  commercial  or 
dutiable  status.  The  fact  remains  that  it  is  a  machine  primarily  constructed  and 
designed  for  sewing  fabrics — a  sewing  machine — and  any  other  use  thereof  is  purely 
incidental  and  devised  merely  to  meet  some  household  emergency.  Such  a  sewing 
machine  would  be  wholly  inadequate  to  do  the  work  for  which  the  embroidery 
machine  in  trade  and  commerce  is  specially  constructed  and  designed.  As  sewing 
machines  are  specially  constructed  and  primarily  intended  to  sew  fabrics,  so,  also, 
is  it  the  chief  function  of  embroidery  machines  to  stitch  upon  fabrics  and  other  articles 
various  forms  of  fancy  and  embroidered  needlework. 

The  Standard  Dictionary  defines  a  sewing  machine  as  ''a  machine  for  sewing;  a 
machine  for  stitching  ordinary  fabrics."  And  in  Knight's  Mechanical  Dictionary  Ib 
given  the  following  definition  of  an  embroidery  machine: 

A  form  of  sewing  machine  in  which  the  cloth  is  moved  beneath  the  reciprocating 
needle  bar  according  to  the  requirements  of  the  tracing  while  the  needles  and  hooks 
retain  their  respective  relative  positions  above  and  below  the  fabrics. 

While  it  is  true  that  each  of  the  machines  here  under  discussion  bears  a  striking 
■inodlarity  in  use  to  a  sewing  machine  in  that  both  classes  of  machines  employ  needles 
and  thread  and  are  capable  of  sewing  fabrics,  nevertheless  the  proof  here  submitted 
clearly  establishes  the  fact  that  these  particular  machines  were  piimaiily  constructed 
and  intended  to  do  all  kinds  of  festooning  and  embroidery  Work,  and  that  they  were 
advertised  and  sold  by  protestants  as  and  under  the  name  of  embroidery  machines. 

As  already  stated,  all  machines  operating  needle  and  thread  are  species  of  sewing 
machines,  just  as  embroidery  machines,  as  defined  by  Knight,  are  forms  of  sewing 
machines,  but  the  latter  may  be  distinguished  from  the  former  class  by  reason  of  its 
construction  and  the  primary  design  of  its  manufacturer  as  to  its  principal  function 
or  use. 

In  Durbrow  v.  United  States  (9  Ct.  Oust.  Appls.  148;  T.  D.  37993), 
the  above  reasoning  of  the  board  is  quoted  in  extenso  and  approved, 
"because,"  as  stated  by  the  court,  ''in  our  view  the  language  is  well 
chosen  to  express  the  true  rule  of  distinction  between  embroidering 
and  sewing  machines."  And  in  the  present  case  we  believe  counsel 
for  both  parties  made  an  earnest  endeavor  to  apply  said  rule  or  test 
of  classification  to  the  machines  under  consideration. 

Of  the  various  types  of  machines  on  the  invoices,  but  three  are 
covered  by  the  protests,  to  wit,  Nos.  1,  11,  and  23.  No.  1  is 
represented  by  a  machine  herein  received  in  evidence  and  marked 
"Exhibit  1."  It  is  precisely  in  the  condition  in  which  it  was  imported, 
and  is  accompanied  by  its  attachments  and  extra  parts.  This 
machine  is  described  by  one  of  the  witnesses  as  the  ''parent  machine 
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of  them  all/'  and  as  '^  the  basis  on  which  all  the  machines  we  import 
from  this  concern  are  constructed/' 

Concerning  the  other  two  types  of  machines,  Nos.  11  and  23, 
respectively,  the  same  witness  states  that  the  latter  ''has  an  attach- 
ment on  it  for  producing  an  embroidery  stitch  called  cording,"  while 
the  former  has,  in  addition  to  the  cording  stitch  device,  ''  an  attach- 
ment for  sewing  on  braid,  which  is  carried  on  a  braid  bobbin." 

The  witness  testified  that  he  has  been  engaged  in  the  sewing  and 
embroidering  machine  business  for  over  40  years,  and  that  he  has 
qualified  as  an  expert  in  patent  cases  involving  said  merchandise. 
Asked  concerning  machine  No.  1,  he  testified  as  follows: 

Q,  Will  you  state  what  the  primary  design  and  purpose  of  this  machine  is?— A.  As 
I  Btateil  before,  first  to  produce  a  chain  stitch  with  a  single  thread  of  the  Wilcox  d 
(Hbbs  type,  and  second,  it  has  a  feed  arrangement  so  it  can  feed  in  any  direction.  An 
OTilinary  plain  sewing  machine,  as  it  might  be  called,  will  feed  only  in  a  straight  line, 
and  it  they  want  to  turn  a  comer,  they  have  to  turn  the  goods.  This  machine  has  a 
dt>vii^>  oiu  it,  where  by  turning  a  crank  you  can  turn  the  work  around  without  turning 
thi>  g^Hxls.     For  instance,  you  can  make  a  square  or  a  circle  on  it. 

Q.  What  do  you  call  that  feed?— A.  Universal  feed. 

(j.  Is  that  a  common  feed  on  sewing  machines? — ^A.  On  a  great  many  special  types 
it  is.  For  instance,  on  shoe-patching  machines  it  is,  so  that  they  can  patch  the  shoes 
without  turning  them  around. 

Thereupon  the  witness  produced  an  illustration  of  a  shoe-patching 
machine  made  by  the  Singer  Sewing  Machine  Co.  and  known  as  a 
"universal  feed  arm  machine."     He  further  testified: 

Q.  Take  these  machines  in  question;  can  they  produce  embroidery?— A.  Only 
when  the  operator  proposes;  the  machines  themselves  produce  plain  sewing. 

Q.  How  is  embroidery  produced? — ^A.  The  gear  handle  is  attached  to  the  gear  shaft 
and  the  stop  removed  from  the  central  tubes,  and  the  operator  can  follow  any  design 
by  moving  the  crank. 

Q.  Do  you  know  any  sewing  machine  that  can  not  produce  embroidery?— A.  Fnc- 
tically  all  sewing  machines  can  be  used  to  produce  commercial  embroidery. 

A  number  of  samples  of  work  done  on  the  three  machines  in  ques- 
tion were  then  offered  and  received  in  evidence,  among  them  a  sample 
of  **  straight  stitching,  chain  stitching,  just  as  produced  on  the  ma- 
chine without  the  interposition  of  the  operator."  The  witness  was 
then  cross-examined  by  Government  coimsel: 

Q.  Mr.  Heame,  I  understand  that  this  is  the  most  simple  form  of  stitching  that  you 
do  on  the  machine  of  the  kind  you  produce  a  sample?— A.  Yes,  sir. 

Q.  And  that  applies  to  all  of  them?— A.  All  of  the  machines  I  mentioned. 

Q.  This  is  just  the  straight  stitching?— A.  Yes,  sir. 

Q.  What  causes  thJB  line  to  nm  straight?— A.  The  machine  feeds  it  right  straight 
along. 

Q.  There  is  a  feed  guide  of  some  kind?— A.  It  feeds  right  along. 

By  Mr.  Lkvett: 
Q.  If  you  do  not  manipulate  the  machine  it  will  produce  a  straight  line?— A.  It  will 
produce  a  straight  line.    I  o£fer  a  sample  of  stitching  done  on  the  well-known  Wilcox 
ft  Gibbs  &mily  sewing  machine,  whidi  is  identical  in  every  respect  with  the  otbsr 
titcfaing. 
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A  sample  of  applique  work  was  then  introduced  in  evidence  as  the 
product  of  any  one  of  the  three  machines  in  question,  with  the  state- 
ment of  the  witness  that  such  work  can  be  produced  on  ordinary 
sewing  machines  only  when  the  woi-k  is  turned  by  hand,  whereas 
with  the  present  machines  the  turning  is  done  through  manipulating 
a  handle  attached  to  the  machine.  Also,  the  importers  produced  as 
products  of  said  machines  samples  showing  three  fabrics  sewed 
together,  and  patchings  on  burlap  bags  or  sacks. 

Furthermore,  the  witness  testified  that  machine  No.  1  in  general 
construction  was  the  same  as  machine  No.  16,  described  on  the 
invoice  as  a  sewing  machine  and  so  classified  by  the  collector;  that 
each  of  them  had  a  universal  feed;  that  the  only  difference  between 
the  two  is  that  No.  16  uses  two  threads — a  shuttle  and  needle  thread — 
making  what  is  known  as  a  lock  stitch,  whereas  machines  Nos.  1,11, 
and  23  use  single  thread  altogether.  The  witness  was  questioned 
further: 

Q.  What  is  the  primary  design,  if  you  can  illustrate  hy  the  samples,  of  this  machine; 
what  is  the  purpose?  What  is  the  purpose  of  the  kind  of  sewing  for  which  it  is  designed 
to  turn  out? — ^A.  Its  entire  purpose  is  to  obviate  the  necessity  of  turning  the  piece  of 
goods  when  anything  beyond  straight  sewing  is  done. 

Q.  Does  it  differ  from  the  ordinary  straight  sewing  machine  except  in  the  universal 
feed?— A.  That  is  the  only  difference. 

The  witness  also  qualified  as  being  thoroughly  familiar  with  em- 
broidery machines,  producing  illustrations  of  some  very  well  known 
types  of  Swiss  machines.  These  he  stated  are  generally  from  5  to 
15  yards  long  and  employ  anywhere  from  250  to  1,000  needles  and 
shuttles,  and  are  practically  incapable  of  doing  any  ordinary  sewing. 
In  the  present  machine  No.  1,  he  Baid,  any  desired  variation  from 
straight  sewing  would  require  the  attachment  of  the  crank  or  handle 
to  control  the  movement  of  the  goods  in  any  intended  direction,  and 
that  this  is  equally  true  of  machines  Nos.  11  and  23. 

Oral  testimony  and  documentary  proof  in  the  form  of  trade  cata- 
logues and  circulars  were  introduced  with  a  view  to  showing,  if  pos- 
sible, a  commercial  designation,  uniform,  definite,  and  general  in  its 
application,  of  these  machines  as  embroidery  machines.  This, 
however,  was  not  entirely  successful,  in  that  it  was  shown  that  the 
machines  were  invariably  known  and  recognized  in  trade  according 
to  the  name  of  the  inventor,  and  in  many  instances,  the  manufacturer 
thereof,  and  in  some  cases  by  both.  For  example,  there  is  the  Bonnaz 
machine,  and  the  Cornelli-Bonnaz,  Bonnaz  being  the  inventor  and 
ComeUi  the  manufacturer;  also  the  Brosser  machine,  etc.  We  are 
satisfied  that  there  is  no  general  commercial  designation  of  these 
machines  as  embroidery  machines. 

Harris  W.  Slater,  vice  president  of  the  Singer  Sewing  Machine  Co., 
and  for  10  years  in  charge  of  its  manufacturing  plant,  testified  on 


Digitized  by 


Google 


r.  D.  39170]  460 

behalf  of  the  Government  that  his  company  makes  both  sewing  and 
embroidering  machines;  that  its  machine  No.  114-W-103  is  in  all 
material  respects  similar  to  the  present  machine  No.  1 ;  and  that  its 
said  machine  is  primarily  constructed  and  designed  and  exclusively 
employed  as  an  embroidery  machine. 

Otto  J.  Ahlstrom  also  appeared  for  the  Government  and  proved  an 
exceptionally  frank  witness.  An  importer  of  embroidery  machines 
since  1893,  he  admitted  having  at  present  on  file  awaiting  decision 
by  this  board  a  protest  claiming  machines  similar  to  the  present 
machine  No.  1  to  be  sewing  machines,  although  he  sells  his  machines 
to  about  35  diJfferent  industries,  largely  for  ornamentation  and  em- 
broidery work,  and  for  niunbering  and  lettering  linens,  etc.,  in  hotels, 
barber  shops,  hospitals,  and  the  like.  He  stated,  while  machine 
No.  1  can  do  plain  sewing,  it  would  be  disadvantageous  to  so  employ 
it  due  to  its  slowness  compared  with  an  ordinary  sewing  machine — 
machine  No.  1  making  but  1,200  stitches  per  minute  as  against  2,000 
or  3,000  made  on  any  ordinary  sewing  machine.  This  witness  stated 
that  he  has  never  known  machines  like  No.  1  to  be  sold  as  sewing 
machines. 

From  a  careful  reading  of  the  record  we  believe  that  it  establishes 
the  following  facts: 

1.  That  there  is  no  definite,  uniform,  or  general  trade  name  or 
designation  of  these  machines  either  as  embroidering  machines  or  as 
sewing  machines;  that  they  are  referred  to  conmiercially  either  by  the 
name  of  the  inventor,  or  particular  manufacturer,  or  in  some  other 
way. 

2.  That  the  primary  purpose  for  which  they  were  constructed  and 
designed  is  to  do  embroidery  work,  and  that  they  are  imsuited  by- 
reason  of  their  slowness  of  operation  to  do  the  work  for  which  the 
ordinary  sewing  machine  is  constructed  and  designed. 

We  therefore  hold,  as  matter  of  law,  that  they  have  been  properly 
classified  by  the  collector  as  embroidery  machines,  and  that  the 
protests  claiming  them  to  be  entitled  to  free  entry  as  sewing  machines 
should  be,  and  hereby  are,  in  all  respects  overruled. 


(T.  D.  39170— G.  A.  8545.) 
Jewelry  cases  and  pads. 

1.  Jewelry  Oases  and  Pads — Silk  Velvets — Construction. 

Paragraph  314,  tariff  act  of  1913,  provides  for  "Velvets,  plushes,  chenilles,  velvet 
or  plush  ribbons,  or  other  pile  fabrics,  composed  of  silk  or  of  which  silk  is  the  com- 
ponent material  of  chief  value. ''  Held:  That  that  paragraph  has  reference  only 
to  such  silk  velvets,  plushes  or  other  pile  fabrics,  or  velvet  or  plush  ribbons  as  are 
imported  in  the  piece  or  in  running  lengths,  and  that  articles  manufactured  from 
such  velvets,  pluBhes,  or  other  pile  fabrics  do  not  fall  within  the  provisions  of  eaid 
paragraph. 
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2.  Jewelry  Cares  and  Pads — ^Manufactukes  op  Silk. 

Jewelry  cases  and  pads  composed  in  chief  value  of  silk  velvet  are  dutiable  as 
manu&ctures  in  chief  value  of  silk  at  the  rate  of  45  per  cent  ad  valorem  under  Para- 
graph 318,  tariff  act  of  1913,  rather  than  under  the  provisions  of  Paragraph  314  of 
said  act. 

United  States  General  Appraisers,  New  York,  June  13,  1922. 

In  the  niAtter  of  protest  M1080  of  Bernard  Judae  &  Co.  against  the  assessment  of  daty  by  the  collector  of 
customs  at  the  port  of  New  York. 
[Reversed.] 

BameSf  CMlvers  &  HaUtead  for  the  importer. 

William  W,  Hoppin,  Assistant  Attorney  General,  for  the  United  States. 

Before  Board  2  (Fischer,  Howbll,  and  Wbller,  General  Appraisers). 

Howell,  General  Appraiser:  The  appraiser  reports  that  the  - 
articles  in  question  consist  of  "jewelry  cases  and  pads  composed 
in  chief  value  of  silk  velvet.''  They  were  returned  by  that  officer 
as  manufactures  of  silk  velvet  and  were  assessed  for  duty  by  the 
collector  at  the  rate  of  50  per  cent  ad  valorem  under  paragraph  314, 
tariff  act  of  1913,  which  paragraph  reads  as  follows: 

314.  Velvets,  plushes,  chenilles,  velvet  or  plush  ribbons,  or  other  pile  fabrics, 
composed  of  silk  or  of  which  silk  is  the  component  material  of  chief  value,  50  per 
centum  ad  valorem. 

The  importers  claim  that  the  articles  are  properly  dutiable  as 
manufactures  in  chief  value  of  silk  at  the  rate  of  45  per  cent  ad 
valorem  under  paragraph  318  of  said  act. 

The  record  contains  a  stipulation  by  counsel  for  the  importers 
and  the  Assistant  Attorney  General  that  the  articles  in  controversy 
are  composed  in  chief  value  of  silk  velvet.  The  sole  question  for 
determination,  therefore,  is  whether  or  not  the  provisions  of  said 
paragraph  314  are  sufficiently  broad  and  comprehensive  to  include 
the  articles  for  dutiable  purposes.  If  they  are  not,  then  the  articles 
are  properly  dutiable  as  manufactures  of  silk,  as  claimed  by  the 
importers. 

Counsel  for  the  imjjorters  contend  in  their  brief  filed  herein  that 
inasmuch  as  paragraph  314  provides  only  for  '*  Velvets,  plushes, 
chenilles,  velvet  or  plush  ribbons,  or  other  pile  fabrics''  composed 
wholly  or  in  chief  value  of  silk,  that  paragraph  has  reference  only 
to  such  silk  velvets,  plushes,  or  other  pile  fabrics,  or  velvet  or  plush 
ribbons  as  are  imported  in  the  piece  or  in  running  lengths,  and 
that  articles  manufactured  from  such  velvets,  plushes,  or  other 
pile  fabrics,  such  as  the  jewelry  cases  and  pads  the  subject  of  this 
litigation,  do  not  fall  within  the  provisions  of  said  paragraph. 

In  this  construction  of  the  statute  we  concur.  It  is  our  opinion 
that  the  only  logical  interpretation  that  can  be  given  the  language 
of  the  statute  quoted  is  that  Congress,  in  enacting  the  provisions  of 
paragraph  314,  intended  to  provide  for  a  general  class  of  textile 
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fabrics  known  and  recognized  as  pile  fabrics  composed  wholly  or  in 
chief  value  of  silk,  and  did  not  intend  to  embrace  or  include  within 
the  provisions  of  that  paragraph  articles  made  from  such  pile  fabrics, 
such  as  the  jewelry  cases  and  pads  involved  in  this  case.  The 
language  of  the  statute  is  definite  and  free  from  ambiguity,  and  is 
not  susceptible  of  any  other  inference  or  intention  on  the  part  of 
Congress.  Had  Congress  intended  to  include  within  the  provisions 
of  paragraph  314  articles  made  from  silk  velvet,  plush,  or  other 
pile  fabrics,  we  think  they  would  have  expressed  such  intention  in 
language  that  was  definite  and  comprehensive,  as  they  have  done 
in  paragraphs  309,  280,  and  257  of  said  act,  which  provide  for  plushes, 
velvets,  and  other  pile  fabrics  made  of  hair  of  the  Angora  goat  or 
,  composed  of  flax,  hemp,  ramie,  or  cotton,  including  articles  made 
whoUy  or  in  chief  value  of  such  plushes,  etc.     (ItaUcs  are  ours.) 

We  accordingly  hold  that  the  articles  in  question  are  properly 
dutiable  as  manufactures  of  silk  at  the  rate  of  45  per  cent  ad  valorem 
under  paragraph  318  of  said  act. 

The  protest  is  sustained. 


(T.  D.  39171— G.  A.  8546.) 

Thoma-Metz  hemacytometers:  GUjlss  hloodrcounting  chambers — Mount- 
i'^^  /<w  microscopes — Micro-photographic  cameras — Photographic 
cameras. 

Thoma-Metz  h^emacytometers,  being  glass  blood-counting  chambers,  which  in 
use  are  attached  to  a  microscope,  are  dutiable  under  the  .provision  for  microscopes 
and  frames  and  mountings  for  the  same  at  25  per  cent  ad  valorem  under  paragraph 
94,  act  of  1913,  rather  than  at  46  per  cent  ad  valorem  as  articles  of  glaas,  etched,  not 
specially  provided  for,  under  paragraph  94. 

Micro-photographic  cameras,  used  to  take  micro-photographs  as  well  as  film  aize 
or  large  photographs,  the  photographs  taken  being  larger  than  the  objects  photo- 
graphed, having  a  microscopic  lens,  are  dutiable  as  photographic  cameras,  not  spe- 
cially provided  for,  at  15  per  cent  ad  valorem  under  paragraph  380,  rather  than  under 
paragraph  94,  as  microscopes  and  mountings  for  the  samer,  at  25  per  cent  ad  valorem. 

The  word  '' mountings*'  when  used  in  connection  with  microscopes  is  used  in  the 
sense  of  accessories,  adjuncts,  or  parts  thereof. 

Citing  and  following  Schaar  &  Co.'s  case,  G.  A.  8431  (T.  D.  38714);  United  States 
V.  International  Forwarding  Co.  (9  Ct.  Cust.  Appls.  156,  T.  D.  37995);  A.  Traeger's 
case,  Abstract  40680  (32  Treas.  Dec.  768);  American  Express  Co.'s  case,  Abstract 
89771  (30  Treas.  Dec.  836). 

United  States  General  Appraisers,  New  York,  June  14,  1922. 

In  the  matter  ol  protest  941180  of  Henael,  Brackmann  &  Lorbacber  against  the  assessment  of  duty  by  th* 
collector  of  customs  at  the  port  of  New  York. 
[Reveised.] 

WaJden  ic  Webster  (Henry  /.  Webster  of  counsel)  for  the  importer. 
WUHam  W,  Hoppin^  Assistant  Attorney  General  {Harry  M,  Farrell  and  Bernard 
Bahn^  special  attorneys),  for  the  United  States. 
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Before  Board  1  (McClelland,  Bullivan,  and  Brown,  General  Appraisers). 

StTLLTVAN,  General  Appraiser:  The  merchandise  under  considera- 
tion consists  of  two  articles,  one  known  as  a  Thoma-Metz  haemacy- 
tometer  used  to  count  the  red  and  white  corpuscles  of  the  blood,  and 
when  in  use  attached  to  a  microscope. 

This  instrument  was  returned  as  articles  of  glass  etched,  at  45  per 
cent  ad  valorem  under  paragraph  84  of  the  tariff  act  of  1913,  and  is 
claimed  to  be  dutiable  as  microscopes  and  mountings  for  the  same, 
at  25  per  cent  ad  valorem  under  paragraph  94. 

The  second  article  consists  of  a  photographic  camera  with  micro- 
scopic lens  and  attachments  thereto. 

This  article  was  returned  for  duty  imder  paragraph  94  as  micro- 
scopes and  mountings  for  the  same,  at  25  per  cent  ad  valorem. 
The  claim  in  the  protest  is  that  it  should  be  classified  as  photographic 
cameras  at  15  per  cent  ad  valorem  imder  paragraph  380. 

The  appUcable  portions  of  the  competing  paragraphs  are  as  follows: 

84.  Glass  bottles,  *  *  »  and  all  articles  of  every  description  composed  wholly 
or  in  chief  value  of  glass,  *  *  ♦  etched,  ♦  *  *  or  printed  in  any  manner, 
*  *  *  not  specially  provided  for  in  this  section,  *  *  *  45  per  centum  ad 
valorem: 

94.  Surveying  instruments,  telescopes,  microscopes,  photographic  and  projection 
lenses,  and  frames  and  mountings  for  the  same,  25  per  centum  ad  valorem. 

380.  Photographic  cameras,  and  parts  thereof,  not  specially  provided  for  in  this 
section,  photographic  dry  plates,  not  specially  provided  for  in  this  section,  15  per 
centum  ad  valorem:    »    »    * 

Counsel  for  the  protestants  at  the  trial  stated  the  issue  as  follows: 

We  have  two  different  articles  in  this  protest,  one  is  a  Thoma-Metz  photometer, 
which  is  to  be  used  attached  to  a  microscope,  and  is  an  accessory  for  a  microscope, 
and  has  been  assessed  as  articles  of  engraved  or  colored  glass,  and  claimed  to  be  micro- 
scoi>es  and  parts  thereof,  under  paragraph  94.  The  other  is  a  photographic  camera 
with  a  microscopic  lens  and  attachments,  by  which  direct  pictures  are  taken  through 
a  microscope  to  get  a  picture  of  the  enlargements.  That  was  assessed  as  a  microscope, 
and  is  claimed  as  cameras. 

The  single  witness  testifying  on  the  part  of  the  protestants  pointed 
out  the  Thoma-Metz  photometer  on  the  invoice,  and  stated  it  came 
directly  after  order  niunber  A/104.  It  is  described  in  German  on 
the  invoice  as  "BlutkOrper-Zahl-Apparate  nach  Metz,"  and  is  the 
item  returned  in  red  ink,  at  45  per  cent.  A  sample  of  the  item  in 
question  was  introduced  in  evidence,  and  was  marked  "Ex.  1."  It 
consists  of  a  leather-covered  velvet-lined  box  containing  an  appa- 
ratus composed  of  glass  and  rubber  tubing,  glass  plates  or  mountings 
for  holding  microscope  specimens,  and  a  species  of  telescope  or 
magnifying  glass  composed  of  metal  and  vulcanized  rubber  with  two 
glass  lenses.  Etched  or  printed  on  the  glass  parts  (with  the  exception 
of  the  two  lenses)  are  certain  numerals,  circles,  and  lines,  together 
with  the  name  of  the  manufacturer  and  the  place  of  manufacture, 
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Metz.  In  the  middle  of  the  telescope  or  magnifying  glass  is  what 
appears  to  be  a  species  of  lens,  which  is  etched  with  two  lines  crossing 
in  the  center  of  the  lens,  a  large  outer  circle,  and  a  small  inner  circle 
in  the  center  of  the  lens. 

The  witness  testilBedthat  this  article  ''is  for  making  a  count  of 
the  blood;  that  is,  to  give  the  variations  or  differential  of  white  and 
red  blood  corpuscles.  *  *  *  The  lens  part  of  that  instnmient  is 
used  in  conjunction  with  another  lens,  or,  as  we  call  it,  an  objective 
of  a  microscope.  The  red  corpuscles  are  placed  on  the  glass  disk 
and  covered  with  a  cover  glass.  The  two  pipettes  in  the  case  are 
for  diluting  the  red  or  white  corpuscles  with  the  chemical  dilution; 
that  is,  just  to  keep  its  color  and  show  a  diflference.  Now,  the  method 
of  procedure  is  simply  dropping  a  piece  of — a  little  blood  on  the 
small  disk,  cover  it  with  a  cover  glass,  placing  the  slide  under  the 
microscope,  and  viewing  it  through  the  eyepiece,  which  has  specially 
ruled  sheets  on  them  to  count." 

The  witness  further  testified  that  this  instrument  does  not  take 
a  photograph  of  the  blood  showing  the  corpuscles;  that  to  take  a 
photograph  it  is  necessary  to  attach  a  camera.  He  testified  '*  it  just 
shows  the  blood  corpuscles  magnified"  and  it  is  not  possible  to  us© 
this  article  without  attaching  it  to  a  microscope. 

Q.  What  this  really  does  is  to  mount  the  object  you  want  to  look  at,  the  blood,  so 
that  it  can  be  examined  under  the  microscope,  and  the  corpuscles  counted;  is  that 
what  it  does? — A.  Yes,  sir. 

Q.  That  is  all  it  does?— A.  That  is  all  it  does. 

Q.  Is  the  lens  that  is  in  this  a  magnifying  lens? — ^A.  A  magnifying  lens. 

Q.  Why  can  not  it  be  used  by  itself  then? — A.  Because  it  has  a  special  ruling  in 
it,  a  special  disk  applied  in  there. 

Q.  These  lines  on  the  diagram  that  are  ruled  on  them  can  be  seen  by  looking 
through  this  barrel? — A.  That  diagram,  that  was  not  ruled  on  the  plate;  it  is  ruled 
right  on  the  eye  piece.  The  plate  has  nothing  on  it  but  two  circles,  merely  giving 
the  exact  position  for  centering,  and  that  don*t  necessarily  have  to  be  used.  It  is 
more  or  less  an  aid  to  the  eye. 

Q.  What  is  the  name  the  article  is  generally  known  by? — A.  Thoma-Metz  hsema- 
cytometer. 

As  to  the  items  assessed  at  25  per  cent,  described  by  coimsel  as 
''Micro-photographic  cameras,"  the  witness  testified  the  case  num- 
bers containing  them  are  30442  down  to  30448.  The  witness  testi- 
fied this  instrument  was  too  large  to  be  shown,  but  produced  a  pam- 
phlet containing  a  photograph  of  the  instrument  and  descriptive 
literature.  This  was  received  in  evidence,  and  marked  "Illustrative 
Exhibit  A,"  etc.    The  witness  testified  as  to  this  instrument: 

A.  The  instrument  is  largely  used  in  commercial  factories  as  well  as  univeiBides, 
and  the  chief  use  of  the  instrument  is  to  take  photographs  of  various  metals  and  min- 
erals, or  any  solid  matter  that  is  required  to  take  micro-photographs  as  well  as  film 
size  or  large  photographs.    It  is  used  in  the  factories,  as  a  rule,  to  keep  records  of  the 
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various  degrees  of  the  metal,  and  various  degrees  in  case  of  suit,  and  so  on.  In  the 
schools  it  is  used  as  an  instructive  instrument,  and  chiefly  for  photographic  purposes. 
Now  it  consists  of  a  camera  and  illimiinating  apparatus,  also  an  arrangement  for  tip- 
ping the  micro-ohjectives  so  that  photographs  can  be  made. 

Q.  Does  it  have  a  bellows  like  an  ordinary  camera,  by  which  the  focus  can  be 
changed? — ^A.  Yes,  sir. 

Q.  Or  by  which  the  size  of  the  picture  can  be  changed? — ^A.  Yes,  sir. 

Q.  And  does  it  take  the  picture  on  a  sensitized  photographic  plate? — ^A.  It  does. 

Q.  Or  film?— A.  Yes,  sir. 

Q.  And  the  lens  or  lenses  in  it  are  microscopic  lenses,  are  they? — ^A.  Yes,  sir;  that 
is  true. 

Q.  And  the  picture  taken  is  many  times  larger  than  the  object? — ^A.  Yes,  sir. 

Q.  Could  that  camera  be  used  without  those  other  parts? — A.  No,  sir;  there  would 
be  no  use  for  the  camera  unless  for  ordinary  purposes,  which  would  be  entirely  beyond 
its  line. 

Q.  There  is  not  any  lens  in  the  camera  except  a  microscopic  lens;  is  that  correct?— 
A.  That  is  correct. 

The  witness  testified  on  cross-examination  that  the  purpose  of 
the  camera  was  to  examine  by  microscopic  methods  a  certain  object 
and  to  make  a  pennanent  microscopic  view  of  it  by  taking  a  photo- 
graph. He  admitted  that  with  the  ordinary  camera  an  object'  is 
photographed  just  as  seen  by  the  eye,  while  the  instrument  in  ques- 
tion is  to  put  forth  a  microscopic  view  of  the  object,  which  he  testi- 
fied ''can  also  be  seen  by  the  eye.*' 

Q.  In  the  use  of  thiB  instrument  you  obtain  a  picture  that  is  laiger  than  the  object, 
do  you  not? — ^A.  We  do. 

Q.  In  an  ordinary  camera  you  obtain  a  picture  that  is  smaller  than  the  object?-^ 
A.  That  is  true. 

It  is  evident  that  Exhibit  1,  being  used  in  conjunction  With  a 
microscope,  is  an  adjunct  or  accessory  thereto,  and  that  the  article 
shown  on  Illustrative  Exhibit  A  is  a  species  of  photographic  camera. 

In  Schaar  &  Co.'s  case,  G.  A.  8431  (T.  D.  38714;  39  Treas.  Dec. 
304),  we  held  that  certain  microscope  sUdes  and  cover  glasses,  being 
adjuncts  or  accessories  to  microscopes,  were  dutiable  as  mountings  for 
microscopes  rather  than  as  manufactures  of  glass.  In  that  case  we 
cited  the  decision  of  the  Court  of  Customs  Appeals  in  United  States 
V.  International  Forwarding  Co.  (9  Ct.  Cust.  Appls.  156;  T.  D. 
37995)  and  the  definitions  of  *' mounting''  contained  therein.  We 
gather  from  those  definitions  that  ^'  the  glass-  sUp,  with  accessories 
used  to  preserve  objects  in  suitable  form  for  study  with  the  micro- 
scope," is  a  mounting.  (In  this  connection  it  will  be  observed  that 
several  of  these  "glass  slips''  and -an  accessory  for  preserving  blood 
''in  suitable  form  for  study  with  the  microscope"  are  included  as 
part  of  the  instrument  represented  by  Exhibit  1.)  The  court  con- 
cluded its  decision  by  saying: 

From  the  foregoing  it  would  appear  that  the  word  ''mountings,''  when  used  in 
connection  with  optical  instruments  such  as  the  microscope  and  polariscope,  is  used 
in  the  sense  of  accessories^  adjuncts,  or  parts  thereof,    *    *    *.    (The  italics  are  ours.) 
96370— 2a— VOL  41 30 
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We  have  previously  passed  on  similar  items  to  the  cameras  in 
question  represented  by  HI.  Ex.  A  and  held  them  dutiable  as  pho- 
tographic cameras  at  15  per  cent  ad  valorem  imder  paragrc^h  380 
in. A.  Traeger's  case,  Abstract  40680  (32  Treas.  Dec.  768).  In  that 
case  the  camera  in  question  was  sometimes  used  with  the  microscope 
to  photograph  a  microscopic  image  of  steel  bars  or  any  other  metal 
specimen  to  detect  the  composition  of  the  metal.  It  will  be  observed 
that  this  is  one  of  the  uses  of  the  camera  in  the  case  at  bar  (see  min- 
utes, p.  7).  It  is  true  that  in  the  Traeger  case  the  microscope  and 
camera  were  separable,  and  that  the  camera  could  be  used  as  an 
ordinary  photographic  camera,  whereas  in  the  case  at  bar  the  micro- 
scope attachment  is  incorporated  with  the  camera;  but  we  do  not 
think  that  difference  sufficient  to  remove  the  cameras  in  question 
from  the  classification  as  ^'Photographic  cameras,  and  parts  thereof, 
not  specially  provided  for  in  this  section"  specified  in  paragraph  380. 

See  also  our  decision  in  American  Express  Co.'s  case.  Abstract  39771 
(30  Treas.  Dec.  836),  on  enlarging  cameras  used  to  enlai^e  photo- 
graphs, which  would  seem  to  be  a  similar  use  to  that  of  the  mer- 
chandise in  question,  wherein  we  held  the  same  dutiable  under  the 
eo  nomine  provision  for  photographic  cameras  in  paragraph  380. 

Counsel  for  the  Government  cites  various  cases  with  reference  to 
manufactures  of  glass  under  previous  tariff  acts  beginning  with  1883. 
An  examination  of  these  authorities  in  our  judgment  shows  that  they 
are  not  applicable  to  the  present  statute,  which  clearly  defines 
what  ^re  and  what  are  not  a  manufacture  of  glass,  microscopes 
and  mountings  for  the  same,  and  photographic  cameras. 

We  are  of  opinion,  therefore,  that  the  collector  was  in  error  in  his 
classification  of  these  two  instruments,  and  hold  the  Thoma-Metz 
hasmacytometers  dutiable  as  '^ mountings  for  microscopes"  at  25  per 
cent  ad  valorem  imder  paragraph  94,  and  the  micro-photographic 
cameras  dutiable  as  photographic  cameras  at  15  per  cent  ad  valorem 
under  paragraph  380. 

The  protest  is  sustained. 


(T.  D.  39172— G.  A.  8547.) 

Tea  cozies. 

Tba  Dolls — ^Toys — ^Manufactures  of  Silk. 

So-called  tea  cozies,  consiflting  of  a  diminutive  bust  and  anna  of  a  lady,  the  bast 
being  about  5  inches  in  height  and  attached  to  a  wire  base  tapering  from  about 
3  inches  at  the  waist  line  of  the  figure  to  an  elliptical  hollow  base,  the  miqor  axis 
of  which  measures  about  15  inches  and  the  minor  axis  measures  about  9  inches,  the 
figure,  including  the  base,  being  dressed  in  an  evening  costume  made  of  silk,  are 
not  suitable  or  adapted  for  use  as  a  doll  or  plaything  for  children,  but  rather  is  as 
article  of  utility  or  adornment.  As  they  are  composed  in  chief  value  of  silk,  they 
are  properly  dutiable  as  manufactures  of  silk  under  paragraph  818,  tariff  act  of  191^ 
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United  States  General  Appraisers,  New  York,  June  14,  1922. 

In  the  matter  of  profceit  M2315  of  Bamard,  Judao  &  Co.  against  tbe  asMssmeat  of  duty  by  the  coUoctor 
of  customs  at  the  port  of  New  York. 
[Affinned.] 

Barnes,  CkUvers  de  Hal^ead  {Frank  P.  WiUon  of  counusel)  for  the  importer. 
William  W.  Hoppin,  Assistant  Attorney  General  {Samuel  Isenechmid  and  Samuel 
M.  Riehardsonj  special  attorneys),  for  the  United  States. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  Appraisers). 

Howell,  General  Appraiser:  This  prot^t  is  lodged  against  the 
assessment  of  duty  at  45  per  cent  ad  valorem  imder  paragraph  318, 
tariff  act  of  1913,  on  certain  merchandise  described  in  the  invoice  as 
"Tee  puppen,"  and  reported  by  the  appraiser  to  .consist  of  '*  tea  cozy 
tope,  in  the  form  of  figures  of  women,  composed  of  silk,  with  decorated 
earthenware  or  china  heads,  the  silk  forming  the  component  material 
of  chief  value/'  The  importers  claim,  among  other  things,  that  the 
merchandise  is  properly  dutiable  as  dolls  at  the  rate  of  35  per  cent 
ad  valorem  under  paragraph  342  of  said  act. 

The  Assistant  Attorney  General  contends  that  the  merchandise  is 
not  adapted  for  use  as  a  plaything  for  children,  and  is  therefore  not  a 
doll  or  toy,  but  rather  an  article  of  utility  and  adornment,  in  that  its 
mtended  and  practical  use  is  as  an  ornamental  covering  for  a  teapot 
and  to  satisfy  an  esthetic  taste  for  beauty  and  adornment  at  the  tea 
table  or  otherwise. 

The  sample  admitted  in  evidence  consists  of  a  diminutive  bust  and 
arms  of  a  lady.  The  bust  is  about  5  inches  in  height  and  is  attached 
to  a  wire  base  tapering  from  about  3  inches  at  the  waist  line  of  the 
figure  to  an  elliptical  hollow  base,  the  major  axis  of  which  measures 
about  15  inches  and  the  minor  axis  measures  about  9  inches.  The 
figure,  including  the  base,  i»  dressed  in  an  evening  costume  made  of 
silk,  and  the  base  is  padded  to  give  it  symmetrical  form,  and  is  lined 
with  cotton. 

Counsel  for  the  importers  state  in  their  brief  filed  herein  that  the 
articles  in  question  "  are  bought  as  dolls — ^invoiced  as  dolls — sold  as 
dolls."  We  are  unable  to  find  any  evidence  in  the  case  to  support 
the  statement  of  counsel  that  the  articles  are  bought  and  sold  as 
dolls;  and  the  fact  that  the  articles  are  invoiced  as  "Tee  puppen" 
(the  German  for  tea  dolls)  is  not  controlling,  and  will  not  prevent  a 
different  classification  when  such  classification  is  otherwise  proper. 
In  re  Crowley  (55  Fed.  283). 

The  only  testimony  in  the  case  is  that  of  Miss  Sonmiers,  who  tes- 
tified that  she  is  connected  with  the  Sonmiers  Trading  Co.,  the 
importers  herein.  Her  testimony  in  relation  to  the  manner  in  which 
the  articles  in  question  are  bought  and  sold  is  in  part  as  follows: 

Q.  Look  at  the  invoice  in  line  No.  6,  described  as  tee  puppen  in  German,  with 
which  I  am  not  quite  familiar,  and  state  if  that  is  fairly  represented  by  the  sample 
introduced. 
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Q.  It  is  line  No.  6;  is  that  item  No.  6?— A.  Yee. 

Q.  Read  that,  what  it  says. — A.  It  says,  tea  doll,  &om  the  collection;  out  of  the 
collection. 

Q.  Is  that  fairly  represented  by  this  sample? — A.  It  is. 

Q.  You  are  employed  by  your  f&ther  in  the  Sommers  Trading  Co.  as  a  saleslady? — 
A.  Yes,  sir. 

Q.  And  you  do  actually  sell  these  articles? — ^A.  Yes,  sir. 

Q.  In  what  name  do  you  sell  them? — A.  The  dolls? 

Q.  Yes. — A.  Well,  those,  we  could  not  sell  them  yet. 

Q.  You  have  not  sold  them?^A.  No;  we  have  not  sold  them. 

Q.  Have  you  sold  any  similar  to  this,  or  prior  importations  that  came  in  before?— 
A.  Oh,  yes;  but  not  dressed  like  this. 

Q.  Under  what  name  do  you  sell  such  articles;  what  do  you  call  them  when  you 
sell  them.— A.  Tea  dolW. 

Q.  What  do  the  people  who  come  in  and  ask  for  them  say  when  they  are  looking 
for  these  articles? — A.  They  do  not  look  at  them. 

Q.  You  have  sold  them,  you  have  testified? — A.  Yes,  sir. 

Q.  When  they  came  in  and  wanted  to  buy  this  article,  what  did  they  ask  for;  how 
do  they  describe  what  they  want  to  buy? — A.  Well,  we  only  sell  the  lamp  shades; 
they  are  not  these  numbers;  they  are  not  tea  dolls. 

Q.  I  am  not  speaking  about  lamp  shades. — A.  They  do  not  even  look  at  these; 
they  do  not  demand  these  numbers. 

Q.  Oh,  I  see;  they  see  the  article  and  then  want  to  buy  it? — ^A.  No;  they  do  not 
even  look  at  it.    We  can  not  sell  them. 

Q.  You  have  not  been  able  to  sell  them  yet? — A.  No;  nothing. 

Q.  Have  not  you  sold  your  prior  importations,  this  same  thing? — ^A.  But  not  the 
dressed  ones. 

Q.  You  have  sold  them  undressed? — A.  Yes;  only  the  heads. 

This  testimony  not  only  fails  to  support  the  claim  of  counsel  for 
the  importers  that  the  articles  in  controversy  are  bought  and  sold  as 
dolls,  but  also  fails  to  show  how  the  articles  are  in  fact  bought  and 
sold.  In  the  absence  of  proof  that  the  articles  in  question  are  known 
commercially  as  dolls,  resort  must  be  had  to  the  common  or  ordinary 
definition  of  that  term. 

The  lexicographical  definitions  of  a  doll  are  as  follows: 

A  child's  puppet;  a  toy  baby  for  a  little  girl. — ^Webster's  Dictionary. 

A  toy  puppet  representing  a  person,  and  used  as  a  plaything  by  children, 
especially  by  girls. — New  Standard  Dictionary. 

A  puppet  representing  a  child,  usually  a  little  girl  (but  also  sometimes  a  boy 
or  a  man,  ns  a  soldier,  etc.),  used  as  a  toy  by  children,  especially  by  girls. — 
Century  Dictionary  and  Cyclopedia. 

These  definitions  refer  to  a  doll  as  being  a  toy  or  a  plaything  for 
children.  In  defining  what  constitutes  a  toy,  Judge  Smith,  speaking 
for  the  Court  of  Customs  Appeals  in  Illf elder  v.  United  States  (1  Ct. 
Cust.  Appls.  109;  T.  D.  31115),  said: 

In  common  speech,  and  as  popularly  understood,  a  toy  is  essentially  a  plaything, 
something  which  is  intended  and  designed  for  the  amusement  of  children  only,  and 
which  by  its  very  nature  and  character  is  reasonably  fitted  for  no  other  pmpose. 
Although  an  article  may  be  chiefly  used  for  the  amusement  of  children,  if  its  nature 
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and  chancter  are  euch  that  it  is  also  reafionably  fitted  for  the  amusement  of  adults, 
or  if  it  is  reasonably  capable  of  use  for  some  practical  purpose  other  than  the  amuse- 
ment of  children,  it  can  not  be  classed  as  a  toy  unless  it  is  affirmatively  shown  by  the 
importer  that  it  is  so  known  and  designated  by  the  trade  generally. 

Prom  these  defiriitiohs  and  the  interpretation  of  the  court  as  to 
what  constitutes  a  toy  it  requires  no  extensive  elaboration  or  stretch 
of  the  imagination  for  one  to  conclude  that  the  articles  in  contro- 
versy are  not  dolls,  as  claimed  by  the  importers.  They  may  be  tea 
dolls  as  indicated  on  the  invoice,  but  they  are  not  dolls  such  as  are 
used  as  playthings  for  children.  They  are  articles  of  utility  and 
adornment  and,  as  the  Assistant  Attorney  General  states  in  his  brief, 
are  suitably  adapted  for  use  as  a  ''decoration  on  a  tea  table  to  be 
placed  over  a  teapot  for  the  purpose  of  keeping  the  same  warm  and 
at  the  same  time  adding  beauty  and  distinction  to  the  table." 

The  record  shows  that  the  articles  are  composed  in  chief  value  of 
silk.  We  therefore  hold  that  they  are  properly  dutiable  as  manufac- 
tures in  chief  value  of  silk  at  45  per  cent  ad  valorem  under  paragraph 
318  of  said  act,  as  assessed. 

The  protest  is  accordingly  overruled,  and  the  decision  of  the  col- 
lector is  affirmed. 

(T.D.  39173.) 
Common  carrier. 

Approval  of  common  carrier's  bond  of  the  Chicago  &  Eastern  Illinois  Railway  Co., 
dated  March  15,  1922,  and  substituted  for  the  common  carrier's  bond  filed  by  • 
William  J.  Jackson,  receiver,  dated  March  18, 1920. 

Tkeasuky  Department,  June  15 j  1928. 

Sir:  The  common  carrier's  bond  of  the  Chicago  &  Eastern  Illinois 
Railway  Co.,  dated  May  15,  1922,  transmitted  with  your  letter  of 
the  1st  instant,  and  approved  by  the  department  June  12,  1922,  is 
returned  herewith. 

In  view  of  the  receipt  of  a  copy  of  the  order  of  the  District  Court  of 
the  United  States  for  the  northern  district  of  Illinois,  eastern  division, 
dated  December  9, 1921,  for  the  conveyance  to  the  *'  Purchasing  Com- 
mittee" of  all  the  property  of  the  Chicago  &  Eastern  Illinois  Rail- 
road Co.,  the  company's  request  for  the  substitution  of  this  new  bond 
for  the  bond  filed  by  William  J.  Jackson,  receiver,  dated  March  18, 
1920,  and  approved  by  the  department  May  26,  1920,  is  hereby 
granted. 

The  superseded  bond  should  be  marked  "discontinued"  and 
retained  on  file  in  your  office  to  meet  any  liability  that  may  have 
accrued  thereon. 

Respectfully,  Elmer  Dover, 

(19023.)  Assistant  Secretary. 

Collector  of  Customs,  Chicago^  lU. 
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(T.  D.  39174.) 

AmendTnent  of  regvlaiions. 

Article  VIII,  T.  D.  38742  of  June  14, 1921,  amended. 

Treasury  Department,  June  SO,  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  naval  officer  at  New  York  has  invited  the  department's  atten- 
tion to  section  403  of  the  emergency  tariflF  act  and  Article  VIII  of 
T.  D.  38742,  relative  to  the  reduction  of  foreign  currency  to  United 
States  currency. 

The  case  in  question  involved  the  reduction  of  Swiss  francs  to 
United  States  currency,  which  if  reduced  on  the  basis  of  the  pro- 
claimed value  would  result  in  a  depreciation  less  than  5  per  cent,  but 
if  the  buying  rate  in  New  York  were  used  as  the  basis^  the  deprecia- 
tion would  be  greater  than  5  per  cent. 

As  section  403  of  the  emergency  tariflF  act  makes  the  buying  rate 
the  basis  for  the  reduction  of  foreign  currency  to  United  States  cur- 
rency, the  instructions  contained  in  the  regulations.  Article  VIII, 
T.  D.  38742,  are  in  error  in  that  the  proclaimed  value  is  used  as  the 
basis. 

The  first  paragraph  of  said  article  is  accordingly  amended  to  read 
as  follows: 

Conversion  of  currency. — In  converting  foreign  currencies  into  United  States  cur- 
rency, the  values  proclaimed  quarterly  by  the  Secretary  of  the  Treasury  will  be  taken, 
but  if  no  such  value  has  been  proclaimed  or  if  the  value  so  proclaimed  vaiies  by  5 
per  cent  or  more  from  a  value  measured  by  the  buying  rate  in  the  New  York  market 
at  noon  on  the  day  of  exportation,  conversion  shall  be  made  at  a  value  measured  by 
such  buying  rate. 

The  Federal  reserve  bank  rates  of  exchange  published  in  the  Treas- 
ury Decisions  are  the  buying  rates  referred  to. 

(106972.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39175.) 
Cellophane  in  sheets  or  strips. 

Appeal  directed  from  various  decisions  of  the  Board  of  United  States  General  Ap- 
praisers holding  cellophane  in.  sheets  or  strips  to  be  dutiable  at  the  rate  of  15  per 
cent  ad  valorem  under  paragraph  385,  tariff  act  of  1913. 

Treasury  Department,  June  21  y  1922. 
Sir:  The  department  is  in  receipt  of  your  letter  of  the  16th  instant, 
inviting  attention  to  certain  decisions  of  the  Board  of  United  States 
General   Appraisers    as   follows:  April    24,    1922,    protest   935727; 
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April  24,  1922,  protest  943032;  AprU  24,  1922,  protest  939433;  May 
2,  1922,  protest  941079;  also  Abstract  44918,  dated  April  24,  1922, 
and  Abstract  44947,  dated  May  2,  1922,  wherein  the  board  h^d  cer- 
tain cellophane  in  sheets  or  strips  classified  as  dutiable  at  35  per  cent 
ad  valorem  under  paragraph  319  of  the  tariff  act  of  October  3,  1913, 
to  be  dutiable  at  the  rate  of  15  per  cent  ad  valorem  as  nonenumierated 
manufactured  articles  under  paragraph  385  of  the  said  act. 

In  accordance  with  your  recommendation,  you  are  hereby  re-< 
quested  to  file  in  the  name  of  the  Secretary  of  the  Treasury  an  appli- 
cation with  the  United  States  Court  of  Customs  Appeals  for  a  review 
of  the  said  decisions  in  conformity  with  the  provisions  of  subsection 
29  of  section  28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Elmeb  Dover, 

(91918)  Assistant  Secretary. 

Assistant  Attorney  General,  New  YorJc. 


(T.  D.  39176.) 
Seeds  strung — Nonenumeraied  manufactured  articles. 

Appeal  directed  from  decision  of  the  Board  of  United  States  General  Appraisers 
T.  D.  39092,  April  25,  1922,  wherein  the  board  held  certain  strung  seeds  to  be 
dutiable  at  the  rate  of  15  per  cent  ad  valorem  as  nonenumerated  manufactured 
articles  under  paragraph  385,  tariff  act  of  1913. 

Treasury  Department,  June  21, 19i2. 

Sib:  The  department  is  in  receipt  of  your  letter  of  the  19th 
instant,  inviting  attention  to  a  decision  of  the  Board  of  United 
States  General  Appraisers,  dated  April  25,  1922  (T.  D.  39092,  G.  A. 
8522),  wherein  the  board  held  that  certain  strung  seeds  classified 
as  dutiable  at  the  rate  of  50  per  cent  ad  valorem  under  paragraph 
333  of  the  tariff  act  of  October  3,  1913,  as  articles  in  chief  value  of 
beads  were  dutiable  at  the  rate  of  15  pef  cent  ad  valorem  as  non- 
enumerated  manufactured  articles  under  paragraph  385  of  the 
said  act. 

In  accordance  with  your  recommendation,  you  are  hereby  re- 
quested to  file  in  the  name  of  the  Secretary  of  the  Treasury  an 
application  with  the  United  States  Court  of  Customs  Appeals  for  a 
review  of  the  said  decision  in  conformity  with  the  provisions  of  sub- 
section 29  of  section  28  of  the  tariff  act  of  August  5,  1909. 
Respectfully,  Elmer  Dover, 

(92993.)  Assistant  Secretary. 

Assistant  Attorney  General,  New  YorTc, 
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(T.  D.  39177.) 
Antidumping  act,  1921 — Finding  hy  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  makes  fiTiding  under  section  201  (a),  antidumping  act» 
1921,  of  dumping  in  the  case  of  cannea  red  raspberries,  imported  from  the  Province 
of  Ontario,  Canada. 

Tkeasuby  Department,  June  19, 1922. 
To  CoUectora  of  Customs  and  Others  Concerned: 
Section  201  (a)  of  the  antidumping  act,  1921,  provides  as  follows: 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in  this 
act  called  the  '^Secretary")}  &fter  such  investigation  as  he  deems  necessary,  finds 
that  an  industry  in  the  United  States  is  being  or  is  likely  to  be  injured,  or  is  prevented 
from  being  established,  by  reason  of  the  importation  into  the  United  States  of  a  claas 
or  kind  of  foreign  merchandise,  and  that  merchandise  of  such  class  or  kind  is  being 
sold  or  is  likely  to  be  sold  in  the  United  States  or  elsewhere  at  lees  than  its  fair  value, 
then  he  shall  make  such  finding  public  to  the  extent  he  deems  necessary,  together 
with  a  description  of  the  class  or  kind  of  merchandid^  to  which  it  applies  in  such 
detail  as  may  be  necessary  for  the  guidance  of  the  appraising  officers. 

After  due  investigation  I  find  that  the  industry  of  canning  red 
raspberries  in  the  United  States  is  being  or  is  likely  to  be  injured, 
by  reason  of  the  importation  into  the  United  States  of  canned  red 
raspberries,  imported  from  the  Province  of  Ontario,  Canada,  and 
that  such  merchandise  is  sold  or  is  likely  to  be  sold  in  the  United 
States  at  less  than  its  fair  value. 

(106085.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39178.) 

Foreign  currencies — Rates  ofexcJiange. 

Rates  of  exchange  certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  taiiff  act 
of  May  27, 1921. 

Treasury  Department,  June  26, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  appended  table  of  the  values  of  certain  foreign  currencies  as 
certified  to  the  Secretary  of  the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  under  the  provisions  of  section  403  (c),  act  of 
May  27,  1921,  during  the  period  from  June  16  to  June  22,  1922,  both 
inclusive,  is  published  for  the  information  of  collectors  of  customs 
and  others  concerned. 

(103512.)  Elmer  Dover,  Assistant  Secretary. 
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Values  of  foreign  currencies  as  certified  to  the  Secretary  of  the  Treasury  hy  the  Federal 
Reserve  Bank  of  New  York  under  the  provisions  of  section  403  (c),  emergency  tariff  act 
of  May  t7y  19tl. 

PERIOD  JUNB  16  TO  22,  1922,  INCLUSIVE. 


Country. 

Name  of  currency. 

June  16. 

June  17. 

June  19. 

June  20. 

June  21. 

SO.  000069 
.0818 
.007275 
.019131 
.2147 
4.4279 
.021413 
.0864 
.003041 
.0390 
.3858 
.001053 
.0486 
.1667 
.000228 
.0745 
.006478 
.0135 
.1560 
.2569 
.1898 
.003389 

.8158 
.8100 
.7839 
.8183 
.5741 
.5710 
.5779 

.5688 
.2864 
.4783 
.5108 

.980910 
.998063 
.4860 
.987578 

.8113 
.1356 
.8028 

June  22. 

Europe: 
Austria 

Krone 

SO.  000056 
.0825 
.00745 
.019186 
.2162 

4.4679 
.021519 
.0877 
.003159 
.0402 
.3800 
.001006 
.0501 
.1712 
.000235 
.0757 
.006603 
.013958 
.1574 
.2589 
.1905 
.003489 

.8333 
.8300 
.7970 
.8358 
.5780 
.5748 
.5904 

.5775 
.2898 
.4773 
.5138 

.991347 
.998125 
.484458 
.988906 

.8179 
.1373 
.8145 

SO.  00006 
.0824 
.0072 
.  019197 
.2153 
4.4371 
.021438 
.0867 
.003060 
.0402 
.3862 
.001006 
.0494 
.1710 
.000237 
.0754 
.0066 
.013886 
.1566 
.2577 
.1899 
.008475 

.8250 
.8183 
.7929 
.8217 
.5782 
.5730 
.6776 

.5733 
.2897 
.4777 
.5125 

.991014 
.99825 

'.98875 

.8163 
.1373 
.8104 

SO.  000069 
.0815 
.007133 
.019128 
.2130 
4.3961 
.021438 
.0851 
.003022 
.03S2 
.3843 
.001013 
.0482 
.1677 
.000226 
.0745 
.006513 
.013757 
.1552 
.2553 
.1891 
.003428 

.8129 
.8096 
.7865 
.8163 
.5738 
.5685 
.5850 

.5725 
.2874 
.4770 
.5133 

.990625 
.997960 
.4846 
.988438 

.8078 
.1366 
.8a'>2 

SO.  000068 
.0822 
.007267 
.019133 
.2123 
4.4236 
.021356 
.0865 
.008144 
.0385 
.3834 
.001042 
.0489 
.1652 
.000228 
.0746 
.006194 
.013714 
.1555 
.2552 
.1894 
.008426 

.8171 
.8104 
.7832 
.8146 
.5734 
.6708 
.5775 

.5700 
.2865 
.4787 
.5121 

.990347 
.998188 
.485875 
.988208 

.8034 
.1356 
.8087 

SO.  00007 

RelgiuTn 

Franc 

.0813 

Bulgaria 

Czechoslovakia. . . . 

Lev 

.007408 

Krone 

.  019133 

Denrnftrif 

....  do 

.2140 

England 

Pound  sterling 

Markka 

4.4215 

FMand 

.  021513 

France 

Franc 

.0867 

Oermany 

Reichsmark 

Drachma 

.003034 

.0380 

HnllATid  ,  .    

Guilder 

.3855 

Huneary 

Krone 

.00101 

itaiy^T:...:;::::: 

Lira 

.0482 

Norway 

Krone 

.1668 

Pnlfin^ 

M«rk . 

.000228 

Portugal 

Escudo 

.0738 

Rumania 

Leu 

.006503 

Serbia 

Dinar 

.013357 

Spain 

Peseta 

.1558 

Sweden 

Krona 

.2566 

Switzerland 

Franc 

.1897 

Yugoslavia. 

Asia: 
China 

Krone 

.003339 

Chefoo  tael 

.8150 

Do 

Hankow  tael 

Shanghai  tael 

Tientsin  tael 

Hongkong  dollar . 

Mex^an  dollar 

Tientsin  or  Peiyang 

dollar. 
Yuan  dollar 

.8100 

Do 

.7825 

Do 

.8183 

Do 

.5755 

Do 

.5685 

Do   

.5775 

Do  

.6725 

India 

Rupee 

.2865 

Japan 

YenT... .:.:::.:.:;: 

.4787 

Singapore  (S.S.).. 
North  America: 
fJftPfidft 

Dollar 

.5125 

do 

.989797 

Cuba 

Peso 

.996188 

Mexico 

do 

.485781 

Newfoundland.. . . 

Dollar 

.967422 

South  America: 

Argentina. 

Brasil 

Peso  (gold) 

.8096 

MUreis..^^^^^^^^^ 

.1364 

Urumiftv . . .  r 

Peso 

.7988 

(T.  D.  39179— G.  A.  8548.) 

Strips  of  ivory  for  piano  Jceys — Manufactures  of  ivory. 

1.  Strips  of  ivory  about  4  inches  long,  five-eighthB  of  an  inch  wide,  and  less  than 
one-sixteenth  of  an  inch  thick,  chiefly  used  in  the  manufacture  of  piano  keys, 
are  not  dutiable  as  ''ivory  tusks  in  their  natural  state,  or  cut  vertically  across  the 
grain  only,  with  the  bark  left  intact,''  under  paragraph  369,  act  of  1913,  nor  as 
'^ articles  manufactured,  in  whole  or  in  part,  not  provided  for"  under  paragraph 
385.  They  are  properly  dutiable  as  manufactures  of  ivory  not  specially  provided 
for  at  35  per  cent  ad  valorem  under  paragraph  369. 

2.  A  manufacture  may  be  material  for  another  manufacture .  (Citing  and  following 
United  States  v,  Richter,  2  Ct.  Oust.  Appls.  167,  T.  D.  31680;  Lyon  &  Healy's 
case.  Abstract  30931,  23  Treas.  Dec.  637;  United  States  v,  Lyon  &  Healy,  4  Ct. 
Oust.  Appls.  438,  T.  D.  33873;  and  Robertson  v,  Gerdan,  132  U.  S.  454.) 
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United  States  General  Appraisers,  New  York,  June  16,  1922. 

In  the  matter  of  protest  947007  of  Atlas  Shipping  Co.  against  the  assessment  of  duty  by  the  ooOector  of 

customs  at  the  port  of  New  York. 
[Affirmed.] 

Strauss  &  Hedges  {Jacob  L,  Klingaman  of  counsel)  for  the  importer. 
William  W.  Hoppin,  Aflsistaiit  Attorney  General  (Harry  M.  Farrell,  special  attorney), 
for  the  United  States. 

Before  Board  1  (McClelland,  Sullivan,  and  Brown,  General  Appraisers). 

Sullivan,  General  Appraiser:  The  official  samples  of  the  merchan- 
dise in  question  .(Exhibit  1)  consist  of  strips  of  ivory  about  4  inches 
long,  five-eighths  of  an  inch  wide,  and  less  than  one-sixteenth  of  an 
inch  thiols.  They  were  assessed  with  duty  at  35  per  cent  ad  valorem 
under  paragraph  369,  act  of  1913,  as  manufactures  of  ivory  not 
specially  provided  for. 

The  protest  claims  the  merchandise  dutiable  at  20  per  cent  ad 
valorem  under  the  first  part  of  paragraph  369,  which  provides  for 
''Ivory  tusks  in  their  natural  state,  or  cut  verticaUy  across  the  grain 
only,  with  the  bark  left  intact,"  or  under  paragraph  385  at  15  per 
cent  ad  valorem,  being  the  provision  for  unenumerated  manufactured 
articles. 

The  merchandise  is  specifically  intended  for  the  maldng  of  piano 
keys,  and  the  method  pursued  is  as  follows:  The  merchandise  is 
''glued  on  wood  to  make  piano  keys."  "They  form  the  back  part 
or  tail  of  the  key."  An  illustrative  exhibit  was  introduced  in 
evidence,  and  marked  "111.  Ex.  A,"  which  it  was  testified  formed 
the  front  part  of  the  key.    The  testimony  then  continues  as  follows : 

Q.  Now,  tell  us  the  various  processes  that  you  subject  the  importation,  Exhibit  1, 
to  before  it  becomes  a  key. — ^A.  It  is  dry-kilned  five  days,  then  it  is  tooth-planed  on 
one  side.  It  is  then  matched  for  color  and  matched  for  grain.  It  is  then  milled  to 
width  and  milled  to  length.  It  is  then  jointed.  It  is  then  glued  on  the  wood  and 
allowed  to  dry  for  about  10  days.  It  is  then  planed  and  scraped  and  sand-papered, 
and  the  edges  and  comers  rounded  and  polished. 

The  witness  testified  further  that  he  has  sold  ivory  in  this  particular 
form  for  inlaid  work,  but  its  use  for  such  purpose  was  very  small  as 
compared  with  its  use  for  piano  keys. 

On  cross-examination  he  testified  that  in  making  this  merchandise 
the  tusk  in  its  natural  state  "is  cut  into  sections,  and  then  these 
pieces  are  cut  from  them,"  and  then  "they  are  bleached." 

He  further  testified  the  so-called  "tooth-planing"  consists  in 
"simply  making  small  ridges  on  one  side  of  the  ivory,  in  order  that 
it  will  hold  securely  to  the  wood  after  it  is  glued."  He  admitted^  in 
response  to  a  question  by  General  Appraiser  McClelland,  that  these 
strips  of  ivory  jrepresen ted  by  Exhibit  1  have  been  prepared  for  the 
deUberate  purpose  of  fitting  them  for  piano  keys;  that  they  are  not 
changed  in  shape  or  form  except  to  bring  them  all  to  the  same  size. 
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It  is  evident  from  the  testimony,  and  an  examination  of  the 
samples,  these  articles  are  not  ''ivory  tusks  in  their  natm^al  state, 
or  cut  vertically  across  the  grain  only,  with  the  bark  left  intact." 
We  therefore  leave  the  claim  for  20  per  cent  ad  valorem  under  the 
first  part  of  paragraph  369  out  of  the  question. 

The  other  claim  is  that  they  are  ''  articles  manufactured,  in  whole 
or  in  part,  not  provided  for"  under  paragraph  385.  If  they  are 
manufactures,  as  claimed  by  the  importer,  they  are  not  dutiable 
under  this  paragraph  for  the  reason  they  are  made  of  ivory,  and 
manufactures  of  ivory,  not  specially  provided  for,  are  covered  by 
paragraph  369. 

Is  this  a  manufacture  of  ivory,  and  was  the  collector  correct  in 
his  classification  t  « 

In  United  States  v.  Richter  (2  Ct.  Cust.  Appls.  167;  T.  D.  31680) 
it  was  held  that  a  manufacture  may  be  material  for  another  manu- 
facture. In  that  case  certain  dressed  pieces  of  sheepskin  sewed 
together  in  China  in  the  form  of  rugs  for  convenient  shipment  and 
to  give  the  rugs  a  definite  size,  known  to  the  trade  as  rugs,  and  after 
arrival  in  this  country  taken  apart,  the  poor  pieces  cut  out  and  the 
good  pieces  rematched  and  formed  anew  into  rugs,  carriage  robes, 
overcoats,  and  other  things  of  that  nature,  were  held  dutiable  as 
manufactures  of  furs,  and  not  as  furs  dressed  on  the  skin,  nor  as 
nonenumerated  articles  manufactured  in  whole  or  in  part. 

The  court  said  at  page  169: 

Ordinarily  a  manufactured  article  takes  a  different  form,  or  at  least  subserves  a 
purpose  different  from  the  original  materials  out  of  which  it  is  made,  and  usually  it 
takes  a  different  name.— Tidewater  Oil  Co.  v.  United  States  (171  U.  S.  210,  216). 
That  does  not  mean,  however,  that  its  usefulness  as  a  material  has  necessarily  ended 
and  that  as  a  manufacture  it  can  not  serve  the  purpose  of  material  for  some  other 
manufacture.  Iron  ore  is  converted  into  iron;  iron  is  turned  into  steel;  and  steel 
into  thousands  of  articles  of  indiifirtrial  usefulness.  The  iron  is  a  manufacture  of  the 
ore,  the  steel  a  manufacture  of  the  iron,  and  a  watch  spring  a  manufacture  of  the 
steel.  ''The  finished  product  of  one  manufacture  thus  becomes  the  material  of  the 
next  in  rank." 

In  Lyon  &  Healy's  case.  Abstract  30931  (23  Treas.  Dec.  637), 
among  other  things  the  board  held  certain  round  pieces  of  ivory  in 
different  lengths  having  a  hole  bored  lengthwise  through  the  center, 
intended  to  be  made  into  mouthpieces  for  piccolos  and  flutes,  which 
before  being  attached  to  the  flutes  or  piccolos  had  to  be  polished  and 
cut  to  form  suitable  for  use,  dutiable  as  manufactures  of  ivory  and 
not  parts  of  musical  instruments.  As  to  this  portion  of  the  decision 
the  board  was  affirmed  by  the  Court  of  Customs  Appeals  in  United 
States  V.  Lyon  &  Healy  (4  Ct.  Cust.  Appls.  438;  T.  D.  33873). 

However,  merchandise  identical  with  that  in  the  case  at  bar,  or 
at  least  very  similar,  was  passed  on  by  the  Supreme  Court  of  the 
United  States  in  Robertson  v.  Gerdan  (132  U.  S.  454).    That  case 
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related  to  certain  pieces  of  ivory  for  the  keys  of  pianos  and  organs, 
matched  to  certain  octaves,  sold  to  manufacturers,  who  scraped 
them  to  make  them  adhere  to  wood,  and  then  glued  them  to  wood. 
They  were  assessed  with  duty  as  manufactures  of  ivory,  under 
schedule  M  of  section  2504  of  the  Revised  Statutes  of  1874,  2d  ed. 
p.  474,  and  under  schedule  N  of  section  2502  of  the  Revised  Statutes 
as  enacted  by  the  act  of  March  3,  1883  (22  Stat.  511).  The  importer 
claimed  they  were  Uable  to  a  lower  duty  as  musical  instruments, 
under  schedule  M  of  section  2504  of  the  Revised  Statutes  of  1874, 
2d  ed.  p.  478,  and  under  schedule  N  of  section  2502  of  the  Revised 
Statutes  as  enacted  by  said  act  of  March  3,  1883  (22  Stat.  513), 
In  a  suit  brought  against  the  collector  to  recover  the  alleged  excess 
of  duty  paid,  the  court  below^  charged  the  jury  that  if  the  articles 
were  made  on  purpose  to  be  used  in  pianos  and  organs,  and  were 
used  exclusively  in  them,  they  were  dutiable  as  musical  instruments 
and  not  as  manufactures  of  ivory.  The  Supreme  Court  held  that 
this  was  error,  and  that  the  articles  as  imported  were  manufac-* 
tures  of  ivory. 

We  therefore  hold  that  the  collector  was  correct  in  his  classifica- 
tion of  this  merchandise  as  manufactures  of  ivory  not  specially 
provided  for,  and  his  assessment  of  duty  thereon  as  such  at  35  per 
cent  ad  valorem  under  paragraph  369. 

The  protest  is  overruled. 


(T.  D.  39180— G.  A.  8549.) 
Legality  of  reappraisement. 

Authority  to  Rbvibw  Reappraisement  Board's  Decision. 

Upon  a  protest  filed  against  the  liquidation  of  an  entry  based  upon  a  value  found 
by  a  reappraisement  board,  upon  the  ground  that  the  action  of  the  reappraisement 
board  was  void,  neither  this  board  nor  a  court  has  power  to  set  aside  the  finality 
given  by  statute  to  the  decisions  of  the  reappraisement  board,  except  where  such 
board  proceeded  contrary  to  law  or  rendered  a  decision  arbitrarily. 

Umted  States  General  Appraisers,  New  York,  June  20,  1922. 

In  the  matter  of  protest  939222  of  L.  &  E.  Stlm  against  the  assessment  of  daty  by  the  collector  of  custoiDB 

at  the  port  of  New  York. 
[Affirmed.] 

John  GibUm  Duffy  for  the  importer. 

William  W.  Hoppin,  -Assistant  Attorney  General  (John  J,  Mulvaney  and  John  A. 
Kemp,  special  attorneys),  for  the  United  States. 

Before  Board  3  (Waitie,  Hat,  and  Adamson,  General  Appraisen). 

Hat,  General  Appraiser:  This  is  a  protest  against  the  liquidation 
of  an  entry  and  the  assessment  of  duty  upon  certain  silk  yam  im- 
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ported  from  Fraxioe,  duty  havmg  been  assessed  upon  the  value 
detennined  by  a  board  of  United  States  General  Appraisers  and  found 
by  it  to  be  the  dutiable  value  of  the  merchandise.  The  protestant 
contends  that  the  action  of  the  reappraisement  board  was  invalid 
and  void  for  the  reason  that  it  proceeded  upon  a  wrong  principle. 

Neither  this  board,  sitting  as  a  classification  board,  nor  the  Court 
of  Customs  Appeals,  nor  any  other  court,  can  by  any  stretch  of 
judicial  authority  be  legally  constituted  a  reappraisement  tribunal. 
Coxigress  has  done  all  that  can  be  done  by  statute  expressed  in  definite 
words  to  make  the  reappraisement  of  imported  merchandise  by  a 
board  of  United  States  General  Appraisers  final  and  conclusive,  and 
nothing  can  lawfully  rob  such  reappraisement  of  its  finahty  except 
that  which  necessarily  vitiates  the  act  of  every  public  official  or 
tribunal — that  is,  fraud,  arbitrary  action,  or  proceeding  contrary  to 
law.  While  this  is  a  well-settled  and  definite  principle  of  law  from 
which  the  courts  have  not  in  express  terms  ever  departed,  there  are 
to  be  found  decisions  wherein  the  courts  without  expressly  departing 
from  the  principle  have  proceeded  to  so  consider  the  case  that  was 
before  the  reappraisement  tribunal  as  to  at  least  in  dicta  amount  to  a 
reappraisement  of  the  merchandise. 

In  the  case  at  bar  it  is  undisputed  that  there  is  no  actual  market 
value  as  defined  by  law  for  the  merchandise  in  question  in  the  condi- 
tion in  which  it  was  imported,  and  that  the  duty  based  in  whole  or 
in  part  upon  such  value  can  not  be  ascertained.  The  reappraising 
tribunal,  as  did  the  local  appraiser  in  the  first  instance,  adopted 
that  provision  of  paragraph  L  of  section  3  of  the  act  of  1913  which 
authorizes  the  ascertainment  of  the  dutiable  value  by  determining 
the  cost  of  production  in  a  manner  expressly  laid  down  in  that 
paragraph  in  these  words: 

*  *  *  such  cost  of  production  to  include  the  cost  of  materials  and  of  fabrication, 
and  aU  general  expenses  to  be  estimated  at  not  less  than  10  per  centum,  covering  each 
and  every  outlay  of  whatsoever  nature  incident  to  such  production,  together  with  the 
expense  of  preparing  and  putting  up  such  merchandise  ready  for  shipment,  and  an 
addition  of  not  less  than  8  nor  more  than  50  per  centum  upon  the  total  cost  as  thus 
ascertained.    ♦    ♦    * 

There  seems  to  be  no  question  but  that  the  reappraisement  board 
was  authorized  to  adopt  that  provision.  The  sole  question  is,  did  it 
correctly  apply  that  paragraph?  In  considering  that  question  we 
think  we  are  bound,  as  every  court  must  be  bound,  by  the  well- 
established  rule  that  the  finality  which  Congress  has  given  to  the 
decision  of  a  board  of  three  general  appraisers  in  a  reappraisement 
proceeding  does  not  permit  us  to  inquire  as  to  the  weight  of  evidence 
upon  which  it  based  its  finding  in  the  application  of  that  statute,  nor 
the  credence  which  it  gave  to  the  testimony  of  witnesses  or  any  docu- 
mentary evidence  which  was  oflFered,  but  only  to  inquire  whether 
there  was  any  evidence  upon  which  it  based  its  finding  or  whether 
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such  finding  was  in  conflict  with  all  the  evidence  in  the  case,  and 
hence  arbitrary.  The  reappraisement  board  wrote  an  opinion 
stating  the  reasons  for  its  decision,  and  evidently  from  that  opinion 
it  disbelieved  or  at  least  disregarded,  for  reasons  which  it  assigns,  the 
testimony  of  one  of  the  witnesses  called  by  the  protestant.  The 
reappraisement  board  was,  in  om*  judgment,  clearly  within  its  right 
in  determining  the  weight  to  be  given  to  the  testimony  of  that  witness 
as  well  as  what  weight  should  be  given  to  all  the  testimony  in  the 
case,  and  we  have  no  authority  to  review  its  decision. 

A  case  very  similar  to  the  one  now  at  bar,  if  not  in  fact  identical 
with  it,  was  decided  by  this  board  in  L.  &  E.  Stim's  case,  G.  A.  8218 
(T.  D.  37861),  and  later  afiirmed  by  the  Court  of  Customs  Appeals 
m  Stun  V.  United  States  (10  Ct.  Cust.  Appls.  17;  T.  D.  38257). 
The  reappraisement  board  in  the  decision  of  the  case  at  bar  evidently 
examined  with  care  the  decisi(m  of  Stim  v.  United  States  in  the 
Court  of  Customs  Appeals,  supra,  and,  as  practically  stated  in  its 
opinion,  sought  to  and  believed  it  was  following  that  decision.  The 
very  skillful  attorney  in  the  case  at  bar  in  an  able  brief  expresses  the 
view  that  the  reappraisement  board  did  not  imderstand  the  decision 
of  the  Court  of  Customs  Appeals  and  that  it  did  not  follow  it,  and  its 
decision  is  in  conflict  therewith.  Between  these  two  diametrically 
opposed  views  as  to  the  meaning  of  the  Court  of  Customs  Appeals 
we  would  not  assume  to  decide,  but  in  the  decision  of  this  case  would 
prefer  to  base  it  upon  the  well-settled  definite  principles  which  govern 
the  decision  of  cases  of  this  character.  Our  judgment  is  that  the 
court  did  not  adopt  an  incorrect  principle  in  following  in  its  decision 
of  the  case  the  above-quoted  provision  of  paragraph  L  nor  in  applying 
it,  and  did  not  act  arbitrarily;  and  further  than  this  we  feel  that  we 
have  no  authority  to  go,  as  whatever  criticism  may  be  leveled  at 
the  reappraisement  board's  decision  goes  to  the  weight  of  evidence 
that  was  before  it  and  the  credence  which  it  gave  to  the  testimony 
of  witnesses,  and  upon  these  matters  we  think  its  decision  was  ab- 
solutely final. 

The  protest  is  therefore  overruled. 


(T.  D.  39181.) 

Artijicial  fruit 

Appeal  directed  from  dedaion  of  the  Board  of  United  States  General  Appraisera 
(Abstract  44992),  holding  certain  articles  in  the  form  of  lemons,  onions,  pumpkins, 
and  the  like  to  be  dutiable  as  manufactures  of  plaster  of  Fails  at  25  per  cent  ad 
valorem  under  paragraph  369,  tariff  act  of  1913. 

Treasuby  Depabtment,  June  J?4,  i9££. 
Sir:  The  department  is  in  receipt  of  your  letter  of  the  21st  instant, 
inviting  attention  to  a  decision  of  tixe  Board  of  United  States  General 
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Appraisers,  dated  June  5,  1922  (Abstract  44992),  wherein  the  board 
held  that  certain  articles  of  plaster  of  Paris  in  the  form  of  artificial 
lemons,  onions,  pumpkins,  and  the  like,  classified  as  dutiable  at  60 
per  cent  ad  valorem  imder  paragraph  347  of  the  tariff  act  of  October 
3,  1913,  were  dutiable  at  the  rate  of  25  per  cent  ad  valorem  as  manu- 
factures of  plaster  of  Paris  imder  paragraph  369  of  the  said  act. 

In  accordance  with  your  reconmiendation,  you  are  requested  to* 
file  in  the  name  of  the  Secretary  of  the  Treasury  an  application 
with  the  United  States  Court  of  Customs  Appeals  for  a  review  of  the 
said  decision  in  conformity  with  the  provisions  of  subsection  29  of 
section  28  of  the  tariff  act  of  August  5,  1909. 

Respectfully,  Elmeb  Dover, 

(1 10078.)  Assistant  Secretary. 

Assistant  Attorney  General,  New  Yarh 


(T.D.  39182.) 
ArUidumping  act  of  1921 — Finding  by  the  Secretary  of  the  Treasury. 

T.  D.  39028  of  March  4, 1922,  in  which  was  published  a  finding  under  section  201  (a), 
antidumping  act,  1921,  of  dumping  in  the  case  of  peeled  tomatoes  in  tins  from 
Italy,  revoked. 

Treasury  Department,  June  24, 1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

On  further  investigation  in  Italy,  the  department  finds  that  the 
conditions  upon  which  it  based  the  finding  of  dumping  published  in 
T.  D.  39028  of  March  4,  1922,  in  the  case  of  peeled  tomatoes  in  tins 
from  Italy,  no  longer  exist. 

T.  D.  39028  is  therefore  hereby  revoked. 

(106085.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39183.) 
Wool  on  lamhslcins. 

Appeal  directed  from  decision  of  the  Board  of  United  States  General  Appraisers 
(T.  D.  39155),  holding  wool  on  lambskins  to  be  free  of  duty  under  paragraph 
650,  tariff  act  of  1913. 

Treasury  Department,  June  27, 1922. 
Sir:  The  department  is  in  receipt  of  your  letter  of  the  22d  instant, 
inviting  attention  to  a  decision  of  the  Board  of  United  States  Greneral 
Appraisers  dated  June  5,  1922  (T.  D.  39155,  6.  A.  8540),  wherein  the 
board  held  that  certain  wool  on  lambskins,  classified  as  dutiable  at 
15  cents  per  poimd  under  paragraph  18  of  the  emergency  tariff  act  of 
May  27,  1921,  was  free  of  duty  under  paragraph  650  of  the  tariff  act 
of  October  3,  1913. 
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In  accordance  with  your  recommendation,  you  are  hereby  re- 
quested to  file  in  the  name  of  the  Secretary  of  the  Treasury  an  appli- 
cation with  the  United  States  Court  of  Customs  Appeals  for  a  review 
of  the  said  decision  in  conformity  with  the  provisions  of  subsection 
29,  of  section  28  of  the  tariff  act  of  August  6, 1909. 

Respectfully,  Elmeb  Dover, 

(74290.)  AssistarU  Secretary, 

Assistant  Attorney  General,  New  York. 


(T.  D.  39184.) 

Common  carrier. 

Approval  and  substitution  of  common  carriers'  bonds. 

Treasury  Department,  June  28 j  1922. 
To  Collectors  of  Customs  and  Others  Concerned: 

The  common  carrier's  bond  of  the  Chicago  &  Eastern  Illinois 
Railroad  Co.,  dated  May  15,  1922,  and  approved  by  the  department 
Jime  12,  1922,  has  been  filed  in  the  office  of  the  collector  of  customs 
at  Chicago,  111. 

This  bond  is  substituted  for  the  common  carrier's  bond  filed  by  the 
Chicago  &  Eastern  Illinois  Railroad  Co.,  Wilham  J.  Jackson,  receiver, 
dated  March  18,  1920,  and  approved  by  the  department  May  26, 
1920  (T.D.  38432). 

(19023.)  Elmer  Dover,  Assistant  Secretary. 


(T.  D.  39185.) 
Drawback. 
Synopsis  of  drawback  decisions  issued  between  June  12  and  July  1, 1922,  induaive . 

(A)  Bedsteads  and  cribs, — ^Manufactured  by  the  Simmons  Co.,  of 
Kenosha,  Wis.,  with  the  use  of  imported  mother-of-pearl  ornaments. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  May  31,  1922, 
showing,  in  the  case  of  each  lot  of  bedsteads  and  cribs  manufactured 
for  exportation  with  benefit  of  drawback,  the  lot  number  and  date 
of  manufacture  thereof,  the  number  of  bedsteads  produced,  and  the 
nimiber,  dimensions,  and  identity  of  the  imported  mother-of-pearl 
ornaments  appearing  therein.  A  sworn  abstract  from  such  manu- 
facturing record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  mother-of-pearl  ornaments  appearing 
in  the  exported  bedsteads  or  cribs,  as  shown  by  the  abstract  froni 
the  manufacturing  record. 
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Rate  effective  on  and  after  January  27,  1922. 

Sworn  statement  dated  May  31,  1922,  transmitted  to  the  collector 
of  customs  at  New  York,  N.  Y.,  on  June  16, 1922.  (96512.)  (Signed) 
Elmer  Dover,  Assistant  Secretary. 

(B)  Card  clothing  for  textile  machinery.  — ^Manufactured  by  Ashworth 
Bros.  (Inc.),  of  Fall  River,  Mass.,  with  the  use  of  imported  card-cloth 
foimdation. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  June  2,  1922, 
showing,  in  the  case  of  each  lot  of  card  clothing  manufactured  for 
exportation  with  benefit  of  drawback,  the  lot  number  and  date  of 
manufacture  thereof,  the  quantity  and  identity  of  the  imported 
card-cloth  foimdation  used,  and  the  quantity  of  finished  card  clothing 
obtained.  If  the  wastage  should  have  any  value,  the  record  shall 
show  the  quantity  of  such  wastage  and  its  value.  A  sworn  abstract 
from  such  manufacturing  record  shall  be  filed  with  the  drawback 
entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1 
per  cent  thereof,  on  the  imported  card-cloth  foimdation  used  in  the 
manufacture  of  the  exportedjcard  clothing,  as  shown  by  the  abstract 
from  the  manufacturing  record,  less  the  quantity  thereof  which  the 
value,  if  any,  of  the  waste  will  replace. 

Rate  eflfective  on  and  after  April  19,  1922. 

Sworn  statement  dated  June  2,  1922,  transmitted  to  the  collector 
of  customs  at  Boston,  Mass.,  on  Jime  16, 1922.  (102103-3.)  (Signed) 
Elmer  Dover,  Assistant  Secretary. 

(C)  Cigarette  tips.—T.  D.  36827  of  November  24,  1916,  providing 
for  the  payment  of  drawback  on  cigarette  tips  manufactured  by  the 
Boucher  Cork  &  Machine  Co.,  of  New  York,  N.  Y.,  with  the  use  of 
various  imported  materials,  extended  to  provide  for  drawback  on 
cigarette  tips  when  manufactured  by  the  said  firm  with  the  use  of 
imported  metal  leaf  and  cellulose  in  rolls. 

Extension  eflfective  on  and  after  April  13,  1922. 

Supplemental  sworn  statement  dated  Jime  7,  1922,  transmitted 
to  the  collector  of  customs  at  New  York,  N.  Y.,  on  June  27,  1922. 
(97871-3.)     (Signed)  Elmer  Dover,  Assistant  Secretary. 

(D)  Clothj  jersey, — ^Manufactured  by  the  United  States  Knitting 
Co.,  of  Central  Falls,  R.  I.,  with  the  use  of  imported  yam. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in  the 
sworn  statement  of  the  manufacturer  dated  June  8, 1922,  showing,  in 
the  case  of  each  lot  of  jersey  cloth  manufactured  for  exportation  with 
benefit  of  drawback,  the  lot  number  and  date  of  manufacture  thereof, 
the  quantity,  value,  and  identity  of  the  imported  yam  used,  the 
96370— 22— VOL  41 31 
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quantity  of  finished  cloth  obtained,  and  the  quantity  and  value  of 
the  waste  incurred.  A  sworn  abstract  from  such  manufacturing 
record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  yam  used  in  the  manufacture  of  the 
exported  jersey  cloth,  as  shown  by  the  abstract  from  the  manufactur- 
ing record,  the  quantity  thereof  to  be  reduced  according  to  the  quan- 
tity of  imported  material  which  the  value  of  the  waste  will  replace. 

Rate  effective  on  and  after  April  1,  1922. 

Sworn  statement  dated  June  8,  1922,  transmitted  to  the  collector  of 
customs  at  Boston,  Mass.,  on  Jime  27,  1922.  (101409-3.)  (Signed) 
Elmer  Dover,  Assistant  Secretary. 

(E)  Extracts  J  flavoring. — ^Manufactured  by  the  C.  F.  Sauer  Co.,  of 
Richmond,  Va.,  with  the  use  of  imported  vanilla  beans,  lemon  oil  or 
orange  oil,  and  domestic  taxpaid  alcohol. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer  dated  Jime  7, 1922,  showing, 
in  the  case  of  each  lot  of  flavoring  extract  manufactured  for  exporta- 
tion with  benefit  of  drawback,  the  lot  nmnber  and  date  of  manufacture 
thereof,  the  quantity,  identity,  and  kind  of  imported  material  used, 
the  quantity  and  identity  of  the  domestic  taxpaid  alcohol  used,  and 
the  quantity  and  kind  of  finished  product  obtained.  A  sworn 
abstract  from  such  manufacturing  record  shall  be  filed  with  the 
drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  material,  and  the  tax  paid  on  the 
domestic  alcohol,  used  in  the  manufacture  of  the  exported  flavoring 
extracts,  as  shown  by  the  abstract  from  the  manufacturing  record. 

Rate  effective  on  and  after  October  11,  1921. 

Sworn  statement  dated  Jime  7,  1922,  transmitted  to  the  collector  of 
customs  at  Norfolk,  Va.,  on  June  27,  1922.  (104569-17.)  (Signed) 
Elmer  Dover,  Assistant  Secretary. 

(F)  Flour,  bUnded.—T.  D.  38874  (F)  of  October  12, 1921,  providing 
for  the  payment  of  drawback  on  blended  flour  produced  by  W.  P. 
Tanner-Gross  &  Co.  (Inc.),  of  New  York,  N.  Y.,  with  the  use  of  im- 
ported flour  by  blending  with  domestic  flour,  extended  to  provide  for 
drawback  on  such  flour  when  produced  by  the  said  firm  for  the  account 
of  the  Maple  Leaf  Milling  Co.  (Ltd.),  of  New  York,  N.  Y. 

Extension  effective  on  and  after  March  24,  1922. 

Supplemental  sworn  statements  of  W.  P.  Tanner-Gross  &  Co.  (Inc.), 
and  the  Maple  Leaf  Milling  Co.  (Ltd.) ,  dated  Jime  7  and  Jime  9, 1922, 
respectively,  transmitted  to  the  collector  of  customs  at  New  York, 
N.  Y.,  on  June  27,  1922.  (100284-9.)  (Signed)  Elmer  Dover, 
Assistant  Secretary. 
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(G)  Seals f  lead  and  cord, — ^Manufactured  by  the  Porter  Safety  Seal 
Co.,  of  Chicago,  111.,  with  the  use  of  imported  hemp  cord. 

A  manufacturing  record  shall  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  June  8, 1922,  showing, 
in  the  case  of  each  lot  of  seals  manufactured  for  exportation  with 
benefit  of  drawback,  the  lot  number  and  date  of  manufacture  thereof, 
the  quantity  and  identity  of  the  imported  cord  used,  and  the  number 
of  each  kind  and  size  of  seals  obtained.  A  sworn  abstract  from  such 
manufacturing  record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  cord  used  in  the  manufacture  of  the 
exported  seals,  as  shown  by  the  abstract  from  the  manufacturing 
record. 

Rate  effective  on  and  after  March  16,  1922. 

Sworn  statement  dated  June  8, 1922,  transmitted  to  the  collector  of 
customs  at  Chicago,  111.,  on  June  16,  1922.  (59712-1.)  (Signed) 
Elmeb  Dover,  Assistant  Secretary. 

(H)  Sirup, — ^Manufactured  by  the  Dunbar  Molasses  &  Syrup  Co., 
of  New  Orleans,  La.,  wholly  or  in  part  with  the  use  of  imported  duty- 
paid  raw  sugar. 

A  manufacturing  record  shaU  be  kept  in  the  manner  described  in 
the  sworn  statement  of  the  manufacturer,  dated  April  19,  1922, 
showing,  in  the  case  of  each  lot  of  sirup  manufactured  for  exportation 
with  benefit  of  drawback,  and  lot  number  and  date  of  manufacture 
thereof,  the  quantity  and  identity  of  the  imported  duty-paid  sugar 
used,  the  quantity  of  other  ingredients  used,  if  any,  and  the  quantity 
of  finished  sirup  obtained.  A  sworn  abstract  from  such  manufac- 
turing record  shall  be  filed  with  the  drawback  entry. 

The  drawback  allowance  shall  not  exceed  the  duty  paid,  less  1  per 
cent  thereof,  on  the  imported  sugar  used  in  the  manufacture  of  the 
exported  sirup  as  shown  by  the  abstract  from  the  manufacturing 
record. 

Rate  effective  on  and  after  June  17,  1921. 

Sworn  statement  dated  April  19,  1922,  transmitted  to  the  collector 
of  customs  at  New  Orleans,  La.,  on  June  16, 1922.  (62354.)  (Signed) 
Elmeb  Dover,  Assistant  Secretary. 


(T.  D.  39186— G.  a.  8550.) 

Hollow  huilding  hricTc, 

The  phrase  "brick  not  speciaUy  provided  for*'  in  paragraph  71  of  the  act  of  1913 
embraces  an  article  of  any  shape  or  form  made  of  clay  and  burned  to  a  certain 
hardness  that  is  used  as  ordinary  brick  is  used  in  the  construction  of  the  walls  and 
other  parts  of  buildings. 
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United  States  General  Appraisers,  New  York,  June  26,  1922. 

In  the  matter  of  protests  837291,  etc.,  of  M.  V.  Cr&btree against  the  assessment  of  duty  by  the  collector  o/ 

customs  at  the  port  of  Seattle. 

[Reversed.] 

Frank  L.  Lawrence  (Martin  T.  Baldwin  of  counsel)  for  the  importer. 
WiUiam  W.  Hoppin,  Assistant  Attorney  General  (Charles  D.  Lawrence  and  Bernard 
Hahny  special  attorneys),  for  the  United  States. 

Before  Board  3  (Waite,  Hat,  and  Adamson,  General  Appraisers). 

Protest  9S7291, 

'  Hay,  General  Appraiser:  The  merchandise  in  the  case  at  bar  was 
invoiced  and  entered  as  hollow  building  brick.  It  was  classified  by 
the  collector  as  an  article  of  earthy  or  mineral  substance  imder  para- 
graph 81  of  the  act  of  1913,  and  duty  was  assessed  thereon  at  20  per 
cent  ad  valorem  as  provided  in  said  paragraph.  The  protestant  con- 
tends that  it  should  have  been  classified  by  the  collector  under  para- 
graph 71  as  brick  not  specially  provided  for  and  a  duty  of  10  per  cent, 
as  therein  provided  for,  assessed  thereon.  The  case  was  submitted 
upon  the  testimony  of  witnesses,  samples  of  the  merchandise,  illustra- 
tive samples,  and  photographs  showing  the  way  in  which  the  articles 
were  used.  The  articles  in  question  are  not  the  shape  or  size  of 
the  ordinary  brick  of  commerce.  The  testimony  does,  however, 
show  that  they  are  made  of  the  same  material  and  in  the  same 
manner.  They  differ  from  the  ordinary  brick  in  that  they  are  larger 
and  of  a  different  shape  and  are  hollow,  or  at  least  have  holes  running 
through  them.  The  testimony  shows  that  they  are  used  in  the  same 
way  that  the  ordinary  brick  of  commerce  is  used  in  building  the 
vertical  walls  of  houses,  and  the  photographs  submitted  show  that 
they  in  every  respect  take  the  place  of  ordinary  brick  in  the  erection 
of  buildings.  The  ordinary  brick  of  commerce  is  a  rectangular 
block  of  clay  burned  in  a  kiln  and  generally  the  length  being  twice  the 
breadth;  but  neither  the  shape  not  the  dimensions  are  the  essentials 
of  a  bri«k,  and  the  brick  known  to  the  tariff  law  is  any  article  of  any 
shape  or  form  made  of  clay  burned  to  a  certain  hardness  and  used 
as  the  ordinary  brick  is  used  in  the  construction  of  buildings.  The 
article  which  is  the  subject  of  this  protest  we  think  responds  to  this 
definition.  The  material  out  of  which  the  article  is  made,  nature 
and  manner  of  its  fabrication,  and  the  use  to  which  it  is  put  vre 
think  characterizes  it  as  a  brick. 

The  protest  is  therefore  sustained  and  the  collector  will  reliquidate 
the  entry  assessing  duty  at  10  per  cent  under  paragraph  71.  See 
Traitel  Bros,  v.  United  States  (131  Fed.  994;  Soule's  case.  Abstract 
43299;  Waddell  &  Co.  v.  United  States  (6  Ct.  Cust.  Appls.  63;  T.  D. 
34098). 
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Protest  940117  was  up  for  consideration  at  the  same  time  as  the 
above  protest  and  was  submitted  by  agreement  of  counsel  upon  the 
same  evidence  as  that  upon  which  the  other  case  has  just  been  de- 
cided. TVhile  there  is  no  sample  of  the  merchandise,  from  the  ap- 
praiser^  description  we  have  no  doubt  that  it  was  practically  the 
same  as  that  considered  by  us  in  protest  937291,  and  this  protest  is 
also  sustained  and  the  collector  will  rehquidate  the  entry,  assessing 
duty  at  10  per  cent  under  paragraph  71. 

Protest  940118  was  abandoned  at  the  trial  and  is  therefore  over- 
ruled. 


(T.  D.  39187— G.  A.  8551.) 
Sewing  machine  parts. 

The  present  articles  are  excluded  from  paragraph  125  of  the  act  of  1913  (1)  be- 
cause while  made  by  the  casting  process  they  are  nevertheless  ^*  finished  machine 
parts,"  and  (2)  because  they  are  specifically  and  eo  nomine  provided  for  under 
paragraph  441  of  said  act  as  parts  of  sewing  machines. 

United  States  General  Appraisers,  New  York,  June  30,  1922. 

In  the  mAtter  of  protests  040111,  etc.,  of  C.  J.  Tower  dc  Sons  et  al.  against  the  assessment  of  duty  by  the 
collectors  of  customs  at  the  ports  of  Buffalo  and  Cleveland. 
[Reversed.] 

Barnes  J  Ckilvers  <t  Ilalstead  (Albert  MarC.  Barnes  ^  jr.,  of  counsel),  for  the  importer. 
William  W.  Jloppiny  Assistant  Attorney  General  (John  J.  Mulvaney  and  Oscar 
Igstaedter,  special  attorneys),  for  the  United  sitates. 

Before  Board  2  (Fischer,  Howell,  and  Weller,  General  AppraiseiB). 

Fischer,  General  Appraiser:  These  protests  cover  certain  sew- 
ing machine  parts  upon  which  duty  was  levied  at  the  rate  of  10  per 
cent  ad  valorem  imder  the  following  provision  in  paragraph  125  of 
the  act  of  1913: 

*  *  *  castings  of  iron  *  ♦  *  which  have  bocn  chiseled,  drilled,  machined, 
or  otherwise  advanced  in  condition  by  processes  or  operations  subsequent  to  the 
casting  process  but  not  made  up  into  articles  or  finished  machine  parts.    ♦    ♦    ♦ 

The  importers  claim  the  articles  to  be  properly  entitled  to  free 
entry  imder  the  provision  in  paragraph  441  of  said  act  for  *' sewing 
machines    *     *    *     in  whole  or  in  parts,  including  repair  parts." 

Uncontradicted  testimony  establishes  these  facts: 

1.  The  articles  were  made  by  the  casting  process. 

2.  They  are  parts  of  White  sewing  machines,  some  ready  for  such 
use  as  imported,  the  remainder  being  substantially  finished,  re- 
quiring only  minor  operations  more  in  the  nature  of  fitting  and  ad- 
justing than  fiu*ther  manufacturing  processes. 

3.  They  can  not  be  used  for  any  other  purpose,  nor  will  they  fit 
any  but  White  sewing  machines. 
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Attempting  to  justify  the  collector's  classification,  Government 
counsel,  in  his  brief  filed  herein,  contends  that  ''there  is  a  specific 
phrase  in  paragraph  125  *  *  *  which  fully  describes  the  mer- 
chandise;" and  that  they  can  not  be  classified  under  paragraph  441, 
because  it  is  intended  to  cover  only  complete  sewing  machines  im- 
ported ''either  assembled  or  knocked  down." 

We  fail  to  see  any  merit  in  either  of  these  contentions.  If  Congress 
did  not  specifically  provide  for  these  articles  as  parts  of  sewing 
machines,  and  thus  exclude  them  from  the  casting  provision,  it  might 
be  true  to  say  that  paragraph  125  fully  described  the  articles.  But 
in  view  of  their  eo  nomine  provision  in  paragraph  441,  they  must  be 
held  to  have  lost  their  identity  as  iron  castings.  Even  if  not 
provided  for  by  name,  parc^aph  125  expressly  excludes  them  as 
"finished  machine  parts."  The  collector  therefore  clearly  erred  in 
classifying  these  articles  under  paragraph  125. 

The  contention  that  they  are  not  covered  by  paragraph  441  scarcely 
warrants  consideration,  in  view  of  the  very  clear  and  specific  terms 
of  the  paragraph.  The  provision  therein  invoked  by  the  importers 
is  meaningless  if  it  does  not  cover  sewing  machines  and  parts  thereof, 
since  it  can  not  be  denied  that  "sewing  machines"  cover  such  ma- 
chines imported  in  an  assembled  or  unassembled  condition,  leaving 
the  words  "in  parts,  including  repair  parts,"  to  cover  such  parts 
imported  as  separate  entities.  We  fail  to  see  how  Grovemment  coun- 
sel can  reconcile  his  construction  of  the  provision  with  that  of  the 
court  in  Durbrow  v.  United  States  (9  Ct*  Cust.  Appls.  177;  T.  D. 
38001)  involving  single  parts  of  sewing  machines,  to  say  nothing  of 
various  rulings  of  this  board  on  like  merchandise.  To  hold  as  sound 
the  construction  urged  by  Government  counsel  would  do  violence  to 
other  paragraphs  of  the  tariff.  For  example,  paragraph  391  provides 
free  entry  for  "agricultural  implements  *  *  *  y^  whole  or  in 
parts,  including  repair  parts."  Counsel  would  limit  that  provision 
to  complete  implements  imported  assembled  or  knocked-down,  and 
exclude  therefrom  "parts"  and  "repair  parts."  Of  course,  with  any- 
such  construction  this  board  and  the  courts  are  at  complete  variance. 

The  claim  alleged  in  the  protests  imder  paragraph  441  is  therefore 
sustained  and  the  decision  of  the  collector  in  each  instance  is  reversed. 


(T.  D.  39188— G.  A.  8552.) 

Antiques — Jevjelry — Precious  stones. 

Certain  enumerated  porcelain,  amber,  and  crystal  ornaments  held  to  be  free  of 
duty  under  paragraph  656,  tariff  act  of  1913,  as  artistic  antiquities  on  the  e\Tidence 
produced  at  the  hearing;  others  held  dutiable  for  lack  of  proof  as  to  antiquity. 
Upon  the  authority  of  Abstract  42854.  certain  jade,  crystal,  and  agate  ornaments 
held  to  be  suitable  for  use  in  the  manufacture  of  jewelry  and  dutiable  as  such  under 
paragraph  357. 
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United  States  General  Appraisers,  New  York,  June  30,  1922. 

In  the  matter  of  protests  934582,  etc.,  of  T.  D.  Downing  Co.  against  the  assessment  of  duty  by  the  collector 

of  customs  at  the  port  of  Boston. 

[Bevetsed  in  part.] 

Barnes,  Chilvers  ds  HaUtead  {Albert  MacC,  Barnes,  jr,,  of  counsel)  for  the  importer. 
William  W.  Hoppin,  AsBistant  Attorney  General  (J6hn  J.  MtUvaney  and  Harry  M. 
Farrellj  special  attorneys),  for  the  United  States. 

Before  Board  3  (Waits,  Hat,  and  Adamsok,  General  Appraisers). 

Protest  9S458t, 

Watte,  General  Appraiser:  These  three  protests  were  tried  together, 
but  we  will  treat  them  separately. 

The  merchandise  in  question  in  this  case  is  reported  upon  by  the 
appraiser  as  follows: 

For  piu^oses  of  consideration  the  merchandise  subject  of  protest  may  be  divided 
into  three  groups,  viz : 

(1)  A  porcelain  bowl,  a  crystal  censer,  and  an  amber  ornament,  all  claimed  to  be 
free  of  duty  as  artistic  antiquities  over  100  years  old,  but  believed  by  this  office 
not  to  be  of  the  required  age,  and  therefore  dutiable  at  the  appropriate  rates  under 
the  tariff. 

(2)  Certain  jade,  agate,  and  crystal  ornaments,  entered  at  20  per  cent  as  for  jewelry 
purposes,  but  returned,  in  accordance  with  the  practice  of  this  office,  as  ''manu- 
factures of  jade,  crystal,  or  agate,  dutiable  at  45  per  cent  ad  valorem  under  paragraph 
98." 

(3)  Certain  jade  ware,  invoiced  as  pendants,  entered  at  20  per  cent,  but  considered 
by  this  office  to  be  jewelry,  dutiable  at  60  per  cent  under  paragraph  356. 

It  was  assessed  for  duty  as  recommended  by  the  appraiser  in  the 
aboTe  report.  The  appraiser's  description  of  the  goods  is  borne 
out  by  the  invoice,  with  the  exception  that  imder  his  second  head- 
ing he  speaks  of  certain  jade  ornaments.  Under  the  third  heading 
he  speaks  of  jade  ware  invoiced  as  pendants.  We  gather  from  the 
record  and  evidence  in  the  case  that  there  were  no  jade  ornaments 
as  distinguished  from  the  jade  pendants. 

The  importer  protests  against  the  assessment  as  follows: 

We  claim  that  porcelain  bowls  in  package  No.  211  should  be  free  from  duty  as 
artistic  antiques  over  100  years  old  under  paragraph  656,  tariff  act  of  October  3,  1913, 
and  that  crystal  and  agate  ornaments  entered  by  us  at  a  rate  of  20  per  cent  are  properly 
dutiable  at  20  per  cent  ad  valorem  under  paragraph  357,  and  not  at  45  per  cent  as 
returned.  Further,  jade  ornaments,  entered  at  20  per  cent  and  returned  at  60  per 
cent,  are  properly  dutiable  at  20  per  cent  ad  valorem  under  paragraph  357,  or  as  manu- 
facture of  jade  at  45  per  cent,  under  paragraph  98  of  the  tariff  act  herein  mentioned. 
The  crystal,  agate,  and  jade  are  for  the  use  in  the  manufacture  of  jewelry.  One 
crystal  censer  is  free  of  duty  as  artistic  antique  over  100  years  of  age,  under  paragraph 
656,  and  not  45  per  cent  as  returned  by  the  Government.  Also  one  amber  ornament 
that  was  entered  free  of  duty  as  artistic  antiques  over  100  years  of  age  is  properly  free 
in  accordance  with  our  original  claim  under  paragraph  656,  and  not  at  10  per  cent  as 
assessed  by  the  Government. 
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The  question  here  then  resolves  itself  primarily  and  principally 
into  a  question  of  fact  as  to  the  antiquity  of  the  articles  and  their 
artistic  quahty,  the  exception  being  with  reference  to  the  jade, 
agate,  and  crystal  ornaments.  Merchandise  similar  to  these  orna- 
ments was  passed  upon  in  Abstract  42854,  protest  837728,  opinion 
by  SuUivan,  General  Appraiser.  There  he  holds  the  merchandise  to 
be  semiprecious  stones  suitable  for  use  in  the  manufacture  of  jewelry 
and  dutiable  as  such  at  20  per  ceAt  ad  valorem  under  paragraph  357. 
We  think  that  case  governs  in  the  case  at  bar  and  therefore  hold 
that  the  protest  should  be  sustained  as  to  the  jade,  crystal,  and 
agate  ornaments. 

With  reference  to  the  other  articles  in  question  considerable  testi- 
mony was  taken  from  which  we  conclude  that  the  overwhelming 
proof  is  to  the  effect  that  they  are  artistic  and  were  over  100  years 
old  at  the  time  of  importation. 

The  protest  is  therefore  sustained. 

Protest  9S5Sit. 

The  appraiser  reports  as  follows: 

The  xnerchandiBe  comprised  in  entry  15679,  subject  of  protest,  consists  of  seven 
articles  of  porcelain  entered  as  antiques  over  100  years  old.  A  careful  examination 
of  the  contents  of  the  seven  cases  comprising  the  shipment  was  made  by  experts 
brought  in  by  Customs  Agent  Chandler,  since  deceased,  and  in  their  opinion  three 
of  the  articles  were  less  than  100  years  old,  while  the  age  of  the  remaining  four  was 
doubtful.  Basing  our  action  on  this  information  the  seven  articles  were  reported  for 
duty  at  the  appropriate  rates  under  paragraph  80. 

The  merchandise  subject  of  protest,  comprised  in  entry  17390,  consists  of  ornaments 
of  agate  ware  and  crystal  ware  not  in  the  form  of  jewelry  nor,  in  the  opinion  of  the  ex- 
aminer, suitable  or  intended  to  be  made  into  jewelry.  It  was  therefore  returned  as 
articles  of  semiprecious  stone,  not  jewelry,  dutiable  at  45  per  cent  ad  valorem  under 
paragraph  98. 

The  merchandise  subject  of  protest,  comprised  in  entry  17391,  consists  of  pendants 
of  amethyst  and  jade  and  other  semiprecious  stones,  made  up  in  the  foim  of  jewelry, 
ready  to  be  worn  on  the  person,  and  therefore  returned  as  jewelry  at  60  per  cent  ad 
valorem  under  paragraph  356,  which  classification  is  believed  to  be  correct. 

At  the  hearing,  however,  all  claims  were  abandoned  by  the  im- 
porter except  those  upon  the  goods  mentioned  in  the  first  paragraph 
of  the  appraiser's  report,  described  as  seven  articles  of  porcelain 
specifically  described  in  the  invoice  under  nxmibers  19,  81,  100,  118, 
and  128.  No.  19  covers  two  white  porcelain  incense  burners;  No. 
81  two  porcelain  vases;  No.  100  one  porcelain  vase;  No.  118  one  por- 
celain vase;  No.  128  one  porcelain  bell.  No.  19  was  assessed  for 
duty  at  50  per  cent  under  paragraph  80  of  the  act  of  1913  as  white 
china.  Nos.  81, 100,  118,  and  128  at  55  per  cent  under  the  same  para- 
graph as  decorated  china. 

The  only  question,  then,  for  us  to  determine  in  this  case  is  as  to 
whether  these  were  artistic  antiquities  over  100  years  old  at  the  time 
of  importation. 
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Five  witnesses  were  sworn  at  the  hearing  and  their  testimony  with 
reference  to  the  two  porcelain  vases,  item  No.  81  on  the  invoice, 
indicates  that  there  is  a  good  deal  of  doubt  as  to  their  antiquity. 
As  to  these  articles  then  we  conclude  the  importer  has  failed  to  estab- 
lish by  a  preponderance  of  evidence  the  claim  made  in  his  protest. 
As  to  the  other  articles  in  question  four  witnesses  testified  to  their 
artistic  merit  and  antiquity  with  a  good  deal  of  positiveness,  while 
one  witness  denied  the  antiquity  of  most  of  them  in  positive  terms 
and  was  doubtful  as  to  the  other.  We  conclude,  therefore,  from  the 
testimony  that  the  importer  has  established  his  claim  with  reference 
to  the  articles  in  question  with  the  exception  of  those  under  item 
No.  81  of  the  invoice  described  as  two  porcelain  vases. 

The  protest  is  therefore  sustained  as  to  all  the  articles  enimierated 
above  except  as  to  the  vases,  item  No.  81.  As  to  those  it  is  over- 
ruled. 

Protest  9S7t9S, 

The  appraiser  reports  as  follows: 

The  merchandise  subject  of  protest  consists  of  various  articles  (amber  ornaments, 
glass  pendants,  porcelain  vases,  etc.),  entered  as  and  claimed  to  be  free  of  duty  as 
artistic  antiquities  over  100  years  old,  paragraph  656.  In  the  opinion  of  this  ofl&ce 
and  upon  evidence  obtained  by  the  special  agent's  office  the  articles  in  question  were 
not  produced  more  than  one  hundred  years  prior  to  importation,  and  are  dutiable  as 
classified. 

The  protest  is  in  the  following  language: 

Notice  of  dissatisfaction  is  hereby  given  and  protest  is  hereby  made  against  your 
decision,  liquidation,  and  assessment  of  duties  at  various  rates  on  amber  ornaments, 
laquer  inro,  rhinoceros  horn  bowl,  glass  pendants,  porcelain  vases,  jade  teapot,  coral 
ornaments,  stands,  teapot,  vases,  and  ornaments  covered  by  the  entries  below  named, 
or  other  merchandise  covered  by  said  entries  and  contained  in  the  cases  or  packages 
marked  and  nimibered  as  below  stated.  The  reasons  for  objection  are  as  follows:  We 
claim  that  all  of  said  articles  were  entitled  to  entry  free  of  duty  under  paragraph  656 
of  the  tariff  act  of  October  3, 1913,  and  the  glass  pendants  (A  8  and  B  2325)  if  dutiable, 
were  dutiable  at  45  per  cent  under  paragraph  84,  at  30  per  cent  under  paragraph  95, 
or  at  20  per  cent  under  paragraph  357  of  said  act. 

The  items  enumerated  upon  which  claim  is  made  are  as  follows:  54, 
55,  56,  57,  58,  59,  60,  62,  36,  U  161,  A  8,  B  2325,  8,  9,  16,  50,  63,  10, 
11,  19,  4,  22,  23,  24,  48,  51,  49. 

With  reference  to  No.  A  8,  glass  pendants,  there  seems  to  be  no 
testimony,  which  is  also  true  of  B  2325.  The  latter  number  is 
probably  a  mistake,  as  no  such  number  seems  to  be  found  on  the 
invoice.  There  is,  however,  A  2325,  glass  pendants,  which  was 
treated  the  same  as  A  8  and  no  testimony  was  given  with  reference 
to  it.  With  these  two  exceptions  considerable  testimony  was  taken 
with  reference  to  the  items  mentioned  in  the  protest,  from  which  we 
conclude  that  all  of  the  articles  mentioned  are  artistic  and  more  than 
100  years  old  at  the  time  of  importation  with  the  exception  of  No.  48, 


Digitized  by 


Google 


T.  D.  39189]  490 

described  in  the  invoice  as  one  jade  teapot,  white  with  cover,  and  No. 
63,  described  as  one  coral  ornament.  The  testimony  seems  to  show 
that  this  ornament  is  momited  upon  a  base.  The  majority  of  the 
witnesses  agree  that  the  base  is  modem.  No  separate  price  nor 
description  is  given  of  the  base  as  distinguished  from  the  ornament 
itself,  nor  of  the  ornament  separate  from  the  base;  hence  it  is  impos* 
sible  to  make  a  finHing  with  reference  to  the  antique  part  separated 
from  the  modem.  With  reference  to  the  last  two  mentioned  articles 
and  A  8  and  A  (B)  2325,  referred  to  above,  the  protest  is  overruled. 
The  other  articles  enumerated  are  held  to  be  as  claimed  by  the 
importer  and  free  of  duty.    As  to  those  the  protest  is  sustained. 


(T.  D.  3918»— G.  A.  8553.) 

AmendmeTU  of  entry  of  merchandise. 

1.  Entry. 

The  word  ''entry"  as  used  in  the  following  language  of  paragraph!  of  section  3 
of  the  act  of  1913|  to  wit:  ''At  the  time  when  he  shall  make  entry  of  such  merchan- 
dise, but  not  after  either  the  invoiee  or  the.  merchandise  has  com&  under  the 
observation  of  the  appraiser,  make  such  additions,  etc./'  means  and  refers  to  the 
bill  of  entry,  or  first  paper  or  declaration  by  the  importer. 

2.  Appraiser— ExAMiNBRS. 

Assistant  appraisers,  deputy  appraisers,  and  examiners  of  merchandise  are  duly 
authorized  by  law,  and  in  the  very  necessity  of  the  case  in  large  ports  dischaige 
the  duties  devolved  upon  the  appraiser  so  far  as  their  practical  dischaige  is  con* 
cemed. 

3.  "Observation  op  the  Appraiser." 

An  invoice  of  imported  merchandise  duly  entered  has  come  under  the  obeerva> 
tion  of  the  appraiser  when  the  same  has  been  duly  forwarded  by  the  collector  and 
received  at  the  appraiser's  office,  whether  it  has  received  the  ocular  examination 
of  the  appraiser  or  not.  The  merchandise  has  come  under  the  observation  of  the 
appraiser  within  the  meaning  of  paragraph  I  of  section  3  of  the  act  of  1913  when  it 
has  come  under  the  observation  of  and  been  examined  by  a  duly  appointed  exam- 
iner who  is  a  subordinate  of  the  appraiser. 

United  States  General  Appraisers,  New  York,  June  30,  1922. 

In  the  matter  of  protest  937970  of  the  MacMillan  Co.  against  the  assessment  of  doty  by  the  collector  of 
customs  at  the  port  of  New  York. 
FAffirmed.] 

Ouriey  Lane  &  Maxwell  ( Thomas  M.  Lane  of  counsel)  for  the  importer. 
William  W,  Hoppin,  Assistant  Attorney  General  {Marcui  Higgivhotham,  jr.,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Waite,  Hay,  and  A  damson,  General  Appraisers). 

Hay,  General  Appraiser:  Certain  books  were  imported  by  the 
protestant  and  duly  entered  by  him  on  the  24th  day  of  March,  1920. 
Two  cases  of  the  said  books  were  designated  by  the  collector  for 
examination,  and  presumably  sent  to  the  appraiser's  stores  for  such 
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purpose,  and  examined  by  the  examiner  whose  duty  it  was  to  exam- 
ine merchandise  of  that  character,  one  case  on  the  5th  of  April  and 
the  other  case  on  the  6th  of  April,  1920.  The  invoice  was  received 
at  the  appraiser's  office  on  March  26,  1920.  The  examiner  advanced 
the  value  of  the  books  in  question  and  reported  the  same  to  the 
assistant  appraiser  at  the  port  of  New  York  on  the  26th  of  April, 
1920,  and  on  the  same  date  the  assistant  appraiser  approved  the 
finding  of  value  by  the  examiner,  and  on  the  27th  day  of  April  the 
report  of  the  assistant  appraiser  was  approved  by  the  appraiser  of 
the  port  of  New  York.  On  April  8,  1920,  two  and  three  days,  respec- 
tively, after  the  cases  of  merchandise  were  examined  by  the  examiner 
and  13  days  after  the  invoice  had  been  received  at  the  appraiser's 
stores,  the  protestant  made  application  to  the  collector  to  amend 
his  entry  by  adding  to  make  market  value  the  discounts  in  excess 
of  33J  per  cent.  Said  application  was  denied  by  the  collector  on 
the  ground  that  the  invoice  had  come  under  the  observation  of  the 
appraiser  before  that  application  was  made.  The  protestant  con- 
tends that  this  was  not  true,  as  it  had  only  come  under  the  observa- 
tion of  the  examiner  at  that  time  but  was  not  approved  by  the  assis- 
tant appraiser  until  the  26th  of  April  and  by  the  appraiser  imtil 
the  27th  of  April.  The  above  and  foregoing  facts  appear  by  a  stipu- 
lation made  and  entered  into  between  the  attorney  for  the  protestant 
and  the  Assistant  Attorney  General. 

The  appraised  value  exceeded  the  entered  value,  and  hence  the 
collector,  operating  under  the  provisions  of  paragraph  I  of  section  3 
of  the  act  of  1913,  assessed  additional  duty  in  accordance  with  said 
paragraph.  If  the  protestant  had  been  permitted  to  amend  his  entry 
as  he  sought  to  do  on  the  8th  of  April,  paragraph  I  would  not  have 
been  operative,  as  the  appraised  value  would  not  have  exceeded  the 
entered  value. 

The  sole  question  is.  Should  the  collector  have  permitted  the  pro- 
testant to  amend  his  entry  ?  The  statute  which  governed  the  action 
of  the  collector  and  which  he  cites  to  justify  the  same  is  the  same 
statute  which  the  importer  contends  gave  him  the  right  to  amend 
his  entry  as  he  applied  to  the  collector  for  the  privilege  of  doing  on 
April  8.  That  statute  is  to  be  found  in  paragraph  I  of  section  3  of 
the  act  of  1913,  and  reads  as  follows: 

That  the  owner,  consignee,  or  agent  of  any  imported  merchandise  may,  at  the  time 
when  he  shall  make  entry  of  such  merchandise,  but  not  after  either  the  invoice  or 
the  merchandise  has  come  under  the  observation  of  the  appraiser,  make  such  addi- 
tion in  the  entry  to  or  such  deduction  from  the  cost  or  value  given  in  the  invoice  or 
pro  forma  invoice  or  statement  in  form  of  an  invoice,  which  he  shall  produce  with  his 
entry,  as  in  his  opinion  may  raise  or  lower  the  same  to  the  actual  market  value  or 
wholesale  price  of  such  merchandise  at  the  time  of  exportation  to  the  United  States, 
in  the  principal  markets  of  the  country  from  which  the  same  has  been  im- 
ported.   *    *    * 
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The  first  question,  of  course,  that  arises  is,  Was  the  24th  day  of 
March,  1920,  the  day  upon  which  the  protestant  made  entry  of  his 
merchandise  within  the  meaning  of  paragraph  I,  supra  ?  We  think 
there  can  be  no  doubt  but  that  it  was.  In  F.  C.  CasseFs  case,  G.  A, 
5962  (T.  D.  26147),  we  reviewed  the  authorities  with  reference  to 
what  constitutes  an  entry  of  merchandise,  and  while  ''entry''  as  used 
in  the  customs  laws  has  not  always  the  same  meaning,  as  it  is  some- 
times used  to  denote  the  series  of  acts  which  constitute  the  complete 
transaction  by  which  the  importer  obtains  the  entrance  of  his  goods 
into  the  body  of  the  merchandise  of  the  United  States,  there  can  be 
no  doubt,  we  think,  but  that  in  the  case  at  bar  it  refers  to  the  bill 
of  entry  or  first  paper  filed  by  the  importer.  The  very  language  of 
paragraph  I,  ''shall  make  entry  of  such  merchandise,''  indicates,  we 
think,  the  act  of  bringing  the  merchandise  into  a  port  of  the  United 
States  and  filing  with  the  collector  such  paper  as  is  required  by  law 
to  permit  its  entry.  But  aside  from  this  construction  of  the  language 
the  purpose  of  the  act  would  be  entirely  destroyed  were  we  to  hold 
that  the  word  "entry"  in  this  connection  meant  the  entire  transac- 
tion by  which  the  merchandise  is  passed  through  the  customs  and  is 
made  a  part  of  the  commerce  of  the  country,  because  before  that 
could  happen  not  only  the  invoice  but  the  merchandise,  or  some  part 
of  it  at  least,  would  have  to  come  imder  the  observation  of  the 
appraiser  or  some  one  acting  as  an  appraiser,  hence  there  would  be 
no  time  when  an  entry  could  be  amended.  The  word  " entry"  there- 
fore as  used  in  this  statute  means  the  bill  of  entry  or  first  paper  or 
declaration  filed  by  the  importer.  This  was  filed  by  him  on  the  24th 
day  of  March,  1920. 

The  question  remaining  to  be  determined  is,  Did  the  invoice  or  the 
merchandise  come  xmder  the  observation  of  the  appraiser  before  the 
8th  day  of  April,  1920?  While  any  doubt  with  reference  to  the 
construction  of  a  statute  under  which  customs  duties  are  levied 
should  be  resolved  in  favor  of  the  citizen,  no  statute  should  ever  be 
given  such  a  construction  as  would  render  it  inoperative  or  ridiculous. 
It  is  a  matter  of  common  knowledge,  at  any  rate  a  matter  of  statute 
of  which  this  board  should  take  judicial  notice,  that  at  the  port  of 
New  York  and  some  of  the  other  large  ports  of  the  country  there  are 
assistant  appraisers,  deputy  appraisers,  and  examiners  of  mer- 
chandise, all  of  whom  are  authorized  by  law  and  appointed  to  be  the 
eyes,  the  hands,  and  the  voice  of  the  appraiser.  They  discharge  the 
duties  devolved  upon  the  appraiser  so  far  as  their  practical  discharge 
is  concerned,  and  he  acts  simply  as  a  supervising  oflBcer.  It  is  a 
matter  of  common  knowledge  of  which,  too,  we  should  take  judicial 
notice,  that  the  volume  of  business  at  the  port  of  New  York  and 
other  large  ports  is  so  great  that  the  appraiser  having  but  one  pair 
of  eyes  could  not  examine  or  have  brought  under  his  observation  all 
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of  the  invoices  which  come  to  his  office,  nor  examine  all  of  the  mer- 
chandise that  it  is  his  duty  to  appraise.  It  would  be  equally  im- 
possible for  the  assistant  appraisers  to  accomplish  this  task.  Hence 
the  large  nxmiber  of  examiners  which  are  provided  by  law  to  assist 
the  appraiser  in  his  work.  It  seems  to  us  that  it  would  render  this 
statute  nugatory  were  we  not  to  hold  that  when  an  invoice  in  the 
due  course  of  business  reaches  the  appraiser's  office  from  the  collector's 
office  it  has,  within  contemplation  of  law,  come  xmder  the  appraiser's 
observation.  We  think,  too,  that  when  the  merchandise  has  been 
examined  and  reported  on  by  one  of  the  examiners  duly  authorized 
by  law  to  discharge  such  duty  as  a  subordinate  of  the  appraiser,  the 
merchandise  has  come  under  the  observation  of  the  appraiser. 

Upon  this  exact  question  we  know  of  no  decision  heretofore  ren- 
dered; and  as  the  attorney  for  the  protestant  has  filed  an  able  and 
exhaustive  brief  in  the  case  and  has  failed  to  cite  any,  we  think  it 
fair  to  assmne  that  the  exact  question  has  not  heretofore  arisen. 
But  the  construction  which  we  have  placed  upon  the  statute  seems 
to  us  to  be  necessary  in  order  that  its  purposes  may  be  carried  out 
and  the  customs  administration  proceed  orderly. 

The  protest  is  therefore  overruled. 


(T.  D.  39190— G.  A.  8554.) 

Molding  sand. 

A  commodity  which  is  66.50  per  cent  pure  silica,  the  remaining  33.50  per  cent 
being  distributed  among  four  other  ingredients,  and  which  is  used  in  making  molds 
for  castings,  tubes,  and  other  metal  articles,  and  for  a  considerable  period  of  years 
prior  to  the  World  War  had  been  classified  as  sand,  is  sand  within  the  meaning  of 
paragraph  614  of  the  act  of  1913,  and  should  be  admitted  free  of  duty  as  such. 

United  States  General  Appraisers,  New  York,  June  30,  1922. 

In  the  matter  of  protests  942688,  etc.,  of  Maine  Central  Railway  Co.  against  the  assessment  of  duty  by  tht 
collector  of  customs  at  the  port  of  Portland,  Me. 
[Keversed.] 

Walter  B.  Grant  for  the  importer. 

William  W.  Eoppin,  Assistant  Attorney  General  (PeUumt  St.  George  Bissell,  special 
attorney),  for  the  United  States. 

Before  Board  3  (Waite,  Hay,  and  Adamson,  General  Appraisers). 

Hat,  General  Appraiser:  The  merchandise  which  is  the  subject 
of  these  protests  is  described  on  the  invoices  as  sand.  It  was  assessed 
for  duty  by  the  collector  as  clay  unwrought  under  paragraph  76  of 
the  act  of  1913.  The  protestant  contends  that  it  should  be  admitted 
free  of  duty  as  crude  sand  under  paragraph  614.  The  testimony  is 
that  the  commodity  in  question  is  used  in  making  molds  for  casting 
tubes  and  other  metal  articles.     There  is  also  testimony  that  prior 
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to  the  recent  World  War  the  commodity  was  admitted  at  the  port 
of  Portland,  where  this  merchandise  was  imported,  free  of  duty  as 
sand.  There  was  offered  and  received  in  evidence  the  report  of 
an  analysis  made  by  the  chemist  connected  with  the  appraiser's 
office  at  the  port  of  New  York.  This  analysis  reads:  66.50  per  cent 
silica;  18.60  per  cent  alumina  (and  iron  oxide);  2.90  per  cent  mag- 
nesiimi  oxide;  7.52  per  cent  ignition;  4.48  per  cent  alkalies  and 
undetermined. 

The  chemist  adds: 

The  sample  has  the  compositioii  and  properties  of  a  day. 

This  opinion  expressed  by  the  chemist  can  scarcely  be  conclusive  or 
even  controlling  as  to  the  classification  of  the  merchandise,  for  while 
the  ingredients  as  stated  in  the  analysis  are  doubtless  all  contained  in 
clay  it  can  hardly  be  said,  and  we  tbink  the  chemist  scarcely  intended 
it  to  be  imderstood,  that  a  commodity  which  is  66.60  per  cent  pure 
silica  or  sand  is  clay.  In  F.  B.  Vandegrift  &  C!o.'s  case,  Abstract 
12241  (T.  D.  27493),  we  held  that  a  commodity  containing  86.8  per 
cent  sand  and  13.2  per  cent  clay  shoiild  be  classified  as  sand  for  tariff 
purposes.     In  that  case  we  said: 

We  can  scarcely  believe  that  in  admitting  sand  to  the  free  list  Congress  intended 
only  such  sand  as  was  absolutely  clean  and  pure.  Unless  such  was  their  intention, 
there  is  no  justification  for  assessing  duty  on  the  merchandise  in  question  in  this  case. 
For  all  practical  purposes  the  conunodity  in  question  is  sand,  and,  as  such,  we  think 
it  should  be  admitted  free.  . 

It  would  be  drawing  the  line  a  little  too  fine  we  think  to  say  that  a 
commodity  which  was  86.8  per  cent  sand  shoxild  be  classified  as  sand 
and  one  which  was  but  66.50  per  cent  shoiild  be  classified  Under 
some  other  provision  of  the  law.  We  are  therefore  of  the  opinion 
that  the  commodity  in  question  should  be  admitted  free  of  duty 
under  the  provisions  of  paragraph  614.  We  are  fortified  in  this 
opinion  not  only  by  the  use  to  which  the  commodity  is  applied  but  by 
the  fact  that  for  a  long  period  of  time  prior  to  recent  years  the  same 
commodity  was  classified  as  sand,  which  we  are  incUned  to  think 
constitutes  a  practical  construction  of  the  law.  While  probably  not 
sufficient  to  invoke  the  rule  of  stare  decisis  in  its  technical  sense,  it 
should  influence  us  at  this  time  in  determining  the  classification  of 
the  commodity. 

The  protests  are  therefore  sustained  and  the  collector  will  reliqui- 
date  the  entries  admitting  the  commodity  in  question  free  of  duty 
under  the  provisions  of  paragraph  614. 
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(T.  D.  39191.) 

Signature  of  protest 

Ybk  Chong  Lung  &  Co.  vt  al,  v,  TJnitbd  States  (No.  2171). 

1.  Agbnct. 

Based  upon  the  legal  propodtioii  of  qui  facit  per  alium  facit  per  se,  it  has  long 
been  the  law  that  a  protest  made  by  an  agent  is  in  law  made  by  the  principal. 

2.  Power  op  Attornbt— Construction  of  Article  221,  Customs  Regulations, 

1915. 
Article  221,  Customs  Regulations,  1915,  providing  that  "a  power  of  attorney 
may  be  executed  for  the  transaction  of  a  specified  part  or  for  all  of  the  customs 
business  of  the  principal"  is  permissive  and  not  mandatory.  It  does  not  require 
that  such  power  of  attorney  must  always  be  on  file  with  the  collector  of  customs  in 
order  to  authorize  an  agent  of  an  importer  to  file  a  protest  in  his  behalf.  Whether, 
if  mandatory,  it  would  be  lawful,  is  not  considered. 

3.  EviDBNCB,  PREsuMPnoN— Agency. 

At  the  trial  before  the  Board  of  United  States  General  Appraisers  of  protests 
signed  in  a  representative  capacity,  the  authority  of  the  signers  not  being  challenged 
will  be  presumed. 

4.  Attorney  at  Law— Evidbnce  op  Authority. 

In  conformity  with  the  general  rule  that  the  appearance  of  an  attorney  in  court 
IB  presumptive  evidence  of  his  authority,  the  appearance  of  an  attorney  in  good 
standing  before  the  Board  of  United  States  General  Appraisers,  prosecuting  two 
protests,  one  signed  by  himself  as  agent  and  the  other  signed  by  another  person  as 
agent,  raises  a  preeimiption  that  the  protests  were  authorized  and  filed  by  the 
authority  of  the  importers. 

United  States  Court  of  Customs  Appeals,  June  29;  1922. 

Appeal  from  Board  of  United  States  General  Appraisers,  T.  D.  39123  (G.  A.  8535). 

[Reversed.] 

Frank  L,  Lawrence  ( Thomas  M.  Lane,  Martin  T.  Baldwin,  Barnes,  Chilvers  A  Halstead, 
Brooks  &  Brooks,  Allan  R.  Brown,  Churchill,  Marlowe  &  Bines,  CoTnstock  6c  Wash- 
hum,  Owrie,  Lane  &  Maxwell,  Thomas  J.  Doherty,  John  G.  Duffy,  Benjamin  A.  Levett, 
SharrettSy  Coe  &  Hillis,  and  Walden  &  Webster  of  counsel)  for  appellants. 

WUHam  W,  Hoppin,  Assistant  Attorney  General  {Charles  D.  Laurence,  special 
attorney,  of  counsel),  for  the  United  States. 

[Oral  aigument  June  6, 1082,  by  Mi.  Lane  and  Mr.  Lawrence.) 

Before  Siirm,  Barber,  and  Martin,  Associate  Judges;  Db  Vries,  Presiding  Judge, 
participating  in  the  dedsion  by  agreement  of  counsel. 

Babbeb,  Judge,  delivered  the  opinion  of  the  court: 
Paragraph  N  of  section  3  of  the  tariff  act  of  1913,  among  other 
things,  provides  that  the  decision  of  the  collector  as  to  the  rate  and 
amoimt  of  duties  upon  imported  merchandise  shall  be  final  and 
conclusive  against  all  parties  interested  therein  ''unless  the  owner, 
importer,  consignee,  or  agent  of  such  merchandise"  shall  file  a  pro- 
test or  protests  in  writing  with  the  collector,  etc. 

The  two  protests  involved  in  this  case  were  duly  filed  and  the 
sufficiency  thereof,  except  as  hereinafter  stated,  is  not  challenged. 
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One  protest  was  signed  ''Yee  Chong  Lung  &  Co.  By  F.  L.  Law- 
rence, atty.''  and  the  other  by  ''Chan  Ning  Tong  &  Co.  By  R.  C. 
Robinson/' 

Yee  Chong  Lung  &  Co.  and  Chan  Ning  Tong  &  Co.  are  the  im- 
porters. 

F.  L.  Lawrence,  before  the  day  on  which  these  protests  were 
filed,  had  been  duly  admitted  to  practice  before  the  Board  of  United 
States  General  Appraisers,  was  then  and  ever  since  has  been  an 
attorney  in  good  standing  before  said  board,  and  was  likewise 
admitted  as  an  attorney  of  record  of  this  court,  and  was  and  is 
likewise  in  good  standing  here. 

In  his  letters  transmitting  the  protests  and  other  papers  to  the 
Board  of  General  Appraisers  the  collector  stated: 

There  Ib  no  power  of  atty.  on  file  in  the  custom  house  at  San  Francisco  authoriidng 
F.  L.  Lawrence  to  sign  for  Yee  Chong  Lung  &  Co. 

And  in  like  manner  stated  there  was  no  power  of  attorney  on  file 
authorizing  Robinson  to  sign  the  other  protest. 

In  due  course  the  protests  came  on  for  hearing  before  the  Board  of 
General  Appraisers.  Thereat  the  said  Mr.  F.  L.  Lawrence  appeared 
as  attorney  for  both  importers,  and  was  so  entered  upon  the  record. 
Mr.  Isenschmid  appeared  as  the  special  attorney  for  the  United  States. 
The  protests  were  heard  together.  Mr.  Lawrence  as  attorney  for  the 
importers  introduced  evidence  in  their  behalf,  and  cross-examined  a 
witness  called  by  the  Government.  The  case  was  submitted  on  the 
testimony  with  time  fixed  by  the  board  for  filing  briefs,  all  in  ordinary 
course  of  procedure  before  the  board.  Briefs  were  filed  by  the 
attorneys. 

Neither  on  trial  nor  in  the  briefs  was  any  objection  or  claim  made 
on  behalf  of  the  Government  that  the  protests  were  insufficient  for 
any  reason.  The  board  did  not  make  any  such  suggestion  during 
the  trial. 

In  due  course  the  majority  of  the  Board  of  General  Appraisers,  one 
member  dissenting,  rendered  its  opinion  that  the  protests  were  in- 
sufficient, because  no  proof  had  been  given  at  the  hearing  "  that  the 
persons  who  signed  the  protests  sustained  the  relation  to  the  parties 
or  merchandise  mentioned  in  the  statutes,'^  and  dismissed  the  same. 

On  the  hearing  of  the  appeal  in  this  court  the  only  question  argued 
or  considered  is  whether  this  conclusion  of  the  board  should  or  should 
not  be  sustained. 

Li  considering  this  case  it  must  not  be  overlooked  that  no  claim  is 
made  by  anybody  that  importers  had  not  in  fact  given  authority  to 
Lawrence  and  Robinson  to  sign  and  file  these  protests  for  them. 
And  there  is  no  doubt  that  heretofore  both  the  board  and  this  court 
have  considered  and  disposed  of  protests,  which  were  assumed  to  be 
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sufficient,  but  against  which  the  same  objections  might  have  been 
made  as  are  urged  to  the  protests  in  question. 

Based  upon  the  legal  proposition  of  qui  f  acit  per  alium  f  acit  per  se, 
it  has  long  been  the  law  that  a  protest  made  by  an  agent  is  in  law 
made  by  the  principal.  Gray  v.  Lawrence  (3  Blatch.  117;  Fed. 
Cases,  vol.  10, 1031) ;  Wells,  Fai^o  &  Co.  v.  United  States  (7  Ct.  Cust. 
Appls.  346;  T.  D.  36903)  and  cases  there  cited. 

The  Government  argues  that  article  221  of  the  Customs  Kegula- 
tions  of  1915,  which  provides  in  part  that  ''a  power  of  attorney  may 
be  executed  for  the  transaction  of  a  specified  part  or  for  all  the 
customs  business  of  the  principal"  was  probably  in  the  mind  of  the 
collector  when  he  forwarded  the  papers  to  the  board,  and  justifies 
the  disposition  made  by  that  tribunal  of  this  question. 

Without  fiu'ther  consideration  of  this  phase  of  the  case,  we  think 
it  must  be  held  that  the  provisions  of  this  article  are  permissive  and 
not  mandatory,  and  do  not  require  that  a  power  of  attorney  to  that 
effect  must  always  be  on  file  with  the  collector  of  customs  in  order 
to  authorize  an  agent  of  an  importer  to  file  a  protest  in  his  behalf. 
Whether  if  mandatory  in  terms  it  woxild  be  lawful  is  not  considered. 

Assuming  as  to  both  protests  that  the  question  of  agency  was  one 
of  fact,  proof  of  which  might  be  made  whenever  challenged,  and  that 
evidently  was  the  reasoning  of  the  board,  in  view  of  its  statement  that 
no  proof  of  authority  to  sign  the  protests  was  offered,  we  are  of 
opinion,  imder  the  circumstances  disclosed  by  this  record  not  neces- 
saay  to  repeat,  that  the  Board  of  General  Appraisers,  upon  its  own 
theory,  erred  in  not  giving  to  importers  the  opportunity  to  prove,  if 
they  could,  authorization  by  them  of  their  respective  agents. 

But  aside  from  this,  it  has  long  been  and  now  is  the  law  of  the 
United  States  that  the  appearance  of  an  attorney  in  court  for  a  party 
is  evidence  of  his  authority,  or,  as  stated  in  Hill  v.  Mendenhall  (88 
U.  S.  453): 

When  an  attorney  of  a  court  of  record  appears  in  an  action  for  one  of  the  parties, 
his  authority,  in  the  absence  of  any  proof  to  the  contrary,  will  be  presumed.  A 
record  which  shows  such  an  appearance  will  bind  the  parties  until  it  is  proven  that 
the  attorney  acted  without  authority. 

See  also  Osborn  v.  United  States  Bank  (9  Wheat.  738  at  830) ; 
Aaron  v.  United  States  (155  Fed.  834);  Underfeed  Stoker  Co.  v. 
American  Ship  Windlass  Co.  (165  Fed.  65);  Brown  v.  Arnold  (131 
Fed.  723  at  725);  Treat  v.  Tolman  (113  Fed.  892). 

This  last-cited  case  clearly  points  out  the  distinction  between  an 
attorney  in  fact  and  an  attorney  at  law. 

In  the  case  at  bar  Mr.  Lawrence  has  appeared  as  attorney  for  the 
importers  and  conducted  for  them  the  litigation  of  the  issues  raised 
by  the  protests.  Applying  the  rule  of  the  cases  last-above  cited,  it 
96370— 22— VOL  41 32 
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must  be  presumed  that  he  had  authority  so  to  do.  The  importers  by 
him  have  recognized  the  protests  as  theirs,  prosecuted  the  same  before 
the  board,  and  tried  the  issues  made  thereby.  From  all  this  it  must, 
at  least  prima  facie,  be  presumed  that  the  protests  were  authorized 
and  filed  by  the  authority  of  the  importers. 

The  Board  of  General  Appraisers  is  a  judicial  tribunal  with  records. 
It  has  adopted  rules  for  the  admission,  enrollment,  and  disbarment  of 
attorneys  practicing  before  it.  Undoubtedly  it  intends  to  accord,  and 
should  accord,  such  attorneys  the  rights,  privileges,  and  authoritiee 
with  which  attorneys  in  other  courts  are  presmned  to  be  invested. 

The  issues  raised  by  the  protests  as  to  the  classification  of  the  mer- 
chandise were  litigated  before  the  board,  but  although  intimating  its 
views  upon  the  same,  it  did  not  decide  them.  For  that  reason  the 
case  must  be  remanded. 

The  judgment  of  the  Board  of  Oeneral  Appraisers  is  reversed,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with  the 
views  herein  expressed. 

(T.  D.  39192.) 
PetUian  of  appellant  far  rehearing. 

Unitbd  States  v.  Vautdbrorift  &  Co.  (No.  2149). 

1.  Failure  of  the  importer  in  a  former  case  to  prove  a  fact  should  not  operate  to 
the  disadvantage  of  an  importer  who  subsequently  by  a  preponderance  of  credible 
evidence  established  the  classification  for  which  the  earlier  importer  contended. 

2.  Issues  of  fact  and  the  rights  of  litigants  dependent  thereon  must  be  adjudi- 
cated on  the  evidence  which  such  litigants  see  fit  to  submit  to  the  courts,  and  the 
consequences  of  a  lack  of  proof  ought  not  to  be  visited  in  a  subsequent  case  on  liti- 
gants who  were  not  parties  to  the  original  proceedings; 

United  States  Court  of  Customs  Appeals,  June  29,  1922. 

[Petition  for  rehearing  denied.] 

William  W,  Hoppin,  Assistant  Attorney  General  (Charles  D,  Lawrend,  special  at- 
torney, of  counsel),  for  the  United  States. 
Comttock  &  Washburn  (J,  Stuart  Tompkms  of  counsel)  for  appellees. 

Before  Ds  Vriss,  Presiding  Judge,  and  Smith  and  Martin,  Associate  Judges. 

Per  curiam. 

The  appellant  in  this  case  petitions  for  a  rehearing  on  the  ground, 
iSrst,  that  the  rugs  are  Axminster  rugs,  and  second,  that  the  decision 
of  this  court  rendered  herein  is  a  reversal  of  its  decision  in  Beuttell 
V.  United  States  (8  Ct.  Cust.  Appls.  419)  and  United  Stat^  v.  Qertz&a 
(8Ct.  Cust.  Appls.  428). 

In  the  present  case  we  held  that  paragraph  300  of  the  tariff  act  of 
1913  covered  both  hand-made  and  machine-made  rugs  woven  whole 
for  rooms  as  complete  single  entities,  but  that  it  did  not  include  rugs 
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which  were  portions  of  carpeting  or  which  were  made  from  carpets 
or  carpeting.  We  find  nothing  in  the  Beuttell  case  which  is  either 
inconsistent  or  at  variance  with  that  holding. 

In  the  Oertzen  case  the  merchandise  described  as  rugs  Tozeur  and 
rugs  Bulgare  was  classified  by  the  collector  and  returned  to  the  board 
as  Axminster  rugs. 

Rudolph  Deutsch,  a  witness  for  the  importer,  said  that  the  rugs 
were  complete  chenille  rugs,  and  claimed  that  they  were  carpet  or 
carpeting.    He  further  testified  as  follows : 

Q.  What  is  an  Axminster  nig  as  understood  by  the  trade? — A.  An  Axminster  rug 
is  a  high-price  rug  made  either  on  a  patented  Axminster  loom  or  made  out  of  the 
chenille  first  and  attached  to  the  back,  woven  on  the  back. 

Q.  Does  that  last  description  you  have  given  cover  this  article  before  you? — A. 
Well,  it  might  cover  itj  but  there  is  a  difference  between  Axminster  and  chenille.  To-day 
Axminster  rugs  are  only  what  they  call  Axminster ^  all  made  on  a  patented  Axminster  loom. 

Q.  (By  General  Appraiser  McClelland.)  Do  you  rest  your  claim  upon  the  statement 
that  this  is  a  carpet  rather  than  a  rug? — A.  Well^  I  put  my  claim  in  that  this  is  a  carpet^ 
carpeting;  carpet  or  carpeting.  It  is  not  a  rug^  it  is  not  made  wholly  for  a  room,  that  is 
my  claim. 

Q.  It  is  your  experience  that  all  rugs  that  are  used  as  swch  cover  the  entire  room? — A. 
Under  paragraph  300;  yes. 

Q.  I  am  nol  talking  about  paragraph  300,  I  am  talking  about  rugs. — A.  No;  they 
do  not  cover  the  entire  room.    ♦    *    * 

Q.  (By  General  Appraiser  Brown.)  How  is  Axminster  carpeting  made  as  distinct  from 
Axminster  rugs? — ^A.  Woven  the  same  as  this  [sample],  only  we  can  weave  this  30 
yards  by  changing  the  picker.    We  can  make  30  yards  of  the  carpet.    *    *    • 

This  witness  furnished  little  information  as  to  the  methods  of 
manufacture  and  contented  himself  with  stating  that  the  rugs  were 
made  on.  the  same  loom  ''which  makes  carpets/'  He  pointed  out 
at  the  same  time,  however,  that  "you  can  make  carpets  any  width 
almost,  to  9  feet." 

Maurice  E.  O'Brien,  called  as  a  witness  hy  the  importers,  testified 
that  the  merchandise  was  neither  carpet  nor  carpeting,  but  Axminster 
rugs,  and  that  as  examiner  of  merchandise  he  so  returned  it. 

Q.  (By  Mr.  Deutsch.)  You  know  the  merchandise? — A.  Yes. 

Q.  You  returned  it  at  50  per  cent  under  paragraph  300? — A.  I  presmne  that  is  what 
I  would  return  it  at,  by  virtue  of  the  proviso  of  paragraph  303 — rugs  for  floors,  and  so  on. 

Q.  (By  General  Appraiser  McClelland.)  In  the  condition  in  which  this  is  im- 
ported, is  it  either  carpet  or  carpeting? — ^A.  No,  sir. 

Q.  What  is  it? — A.  An  Axminster  rug. 

Q.  (By  General  Appraiser  Brown.)  Did  you  return  this  artjcle,  Exhibit  1? — A. 
Yes,  sir. 

Q.  You  passed  it  under  paragraph  300? — A.  Yes,  sir. 

Q.  (By  Mr.  Deutsch.)  Wilton  rugs,  tapestry  rugs,  and  chenille  rugs  you  claim'  are 
carpet  or  carpeting? — A.  Yes,  sir. 

Q.  And  this  is  carpet  or  carpeting? — A.  I  do  not  claim  anything  of  the  sort.  I  claim 
this  is  specially  provided  for  in  paragraph  300,  while  the  others  are  not  provided  for 
under  any  paragraph  except  carpet  and  carpeting.  This  is  the  action  of  this  office 
indorsed  by  the  department. 


Digitized  by 


Google 


T..D.  39192]  500 

Q.  This  paragraph  says  carpets  of  every  description  woven  whole  for  rooms. — ^A.  It 
also  says  Axminster  rugs. 

Q.  (By  General  Appraiser  Brown.)  Have  you  ever  seen  Axminster  rugs  that  are 
not  woven  whole  for  rooms? — A.  Yes. 

Q.  There  is  a  dictionary  definition  that  says  they  are  made  mostly  for  rooms.  You 
think  that  dictionary  is  wrong? — A.  No;  we  have  Axminster  rugs  woven  whole  foi 
rooms. 

Q.  Some  dictionary  defines  this  class  of  rugs^  describing  them  as  rugs  woven  whole 
for  rooms.  If  that  description  is  given  of  Axminster  rugs,  you  say  that  would  not  be 
correct;  there  would  also  be  Axminster  rugs  not  woven  wholly  for  rooms? — ^A.  Yes,  sir. 

On  this  testimony  the  board  found  that  the  rugs  were  not  Axmin- 
ster rugs,  although  similar  thereto.  The  board  further  held  that  the 
rugs  were  machinemade  entirely  and  that  the  material  was  woven 
on  a  carpet  loom  and  then  cut  to  make  rugs,  the  raw  edges  being 
bound  and  fringed. 

The  record  does  not  show  that  the  rugs  were  woven  in  running 
lengths  which,  by  cutting  at  regular  intervals  and  binding  the  shorter 
lengths,  were  converted  into  rugs.  True,  Rudolph  Deutsch  testified 
that  the  rugs  were  woven  on  carpet  looms  and  that  they  were  carpets 
or  carpeting,  but  from  that  testimony  it  can  not  be  inferred  that  they 
were  woven  in  running  lengths  or  that  by  further  manufacturing 
processes  they  were  converted  into  the  finished  product.  Carpets 
and  rugs  woven  whole  for  rooms  as  single  entities  are  also  woven  on 
carpet  looms,  and  all  rugs  whether  woven  whole  as  single  entities  or 
made  of  running  lengths  are  a  kind  of  carpet  or  carpeting.  Rugs  are 
finished  floor  coverings  and  are  therefore  not  carpeting  in  the  sense 
that  they  are  materials  for  making  rugs  and  carpets. 

On  the  testimony  of  one  of  the  witnesses  for  the  importer  that  the 
rugs  were  carpets  or  carpeting  made  on  carpet  looms  and  of  another 
witness  for  the  importer  that  they  were  machinemade  Axminster 
rugs,  this  court  sustained  the  classification  of  the  collector  and  held 
that  the  merchandise  was  machinemade  Axminster  rugs,  dutiable 
under  paragraph  300. 

The  Government  contends  that  there  is  no  evidence  that  machine- 
made  rugs  are  ever  made  singly,  and  that  if  so  woven  they  are  made 
according  to  specifications  and  are,  accurately  speaking,  not  rugs,  but 
carpets  woven  whole  for  rooms.  The  point  is  in  effect  a  contention 
that  rugs  woven  whole  as  complete  single  entities  are  not  articles  of 
commerce. 

We  can  not  agree  with  the  Government  that  rugs  are  never  woven 
whole  as  single  entities.  Neither  can  we  concede  that  a  floor  cover- 
ing woven  as  a  complete  single  entirety  according  to  specifications 
is  necessarily  and  accurately  speaking  not  a  rug,  but  a  carpet  woven 
whole  for  rooms.  Whether  a  rug  is  a  carpet  or  a  carpet  is  a  rug 
depends  on  the  floor  space  covered,  and  as  paragraph  300  provides 
for  carpets  woven  whole  for  rooms,  it  necessarily  provides  for  rugs 
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woven  whole  as  single  entities.  Indeed,  considering  that  a  carpet 
woven  whole  according  to  specifications  for  a  given  room  becomes  a 
rug  when  transferred  to  a  larger  room,  it  can  not  be  very  well  argued 
that  carpets  woven  whole  for  rooms  are  manufactured  as  articles  of 
commerce,  but  that  rugs  which  cover  only  a  part  of  the  floor  are  not 
manufactured  at  all. 

The  rugs  in  the  Geilizen  case  may  have  been  manufactured  in 
exactly  the  same  way  as  the  rugs  involved  in  the  present  issue,  but 
if  they  were,  the  failure  of  the  importer  in  the  Gertzen  case  to  prove 
that  fact  should  not  operate  to  the  disadvantage  of  an  importer  who 
subsequently,  by  a  preponderance  of  credible  evidence,  established 
the  classification  for  which  the  earlier  importer  contended.  Issues 
of  fact  and  the  rights  of  litigants  dependent  thereon  must  of  neces- 
sity be  adjudicated  on  the  evidence  which  such  litigants  see  fit  to 
submit  to  the  courts,  and  it  is  apparent  that  in  justice  the  conse- 
quences of  a  lack  of  proof  ought  not  to  be  visited  in  a  subsequent  case 
on  litigants  who  were  not  parties  to  the  original  proceedings. 

Petition  for  rehearing  denied. 
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ABSTRACTS  OF  OTHER  BOARD  CASES. 


The  following  abstracts  of  decisions  of  the  Board  of  United  States 
General  Appraisers  at  New  York  are  published  for  iJhe  information 
and  guidance  of  officers  of  the  customs  and  others  concerned.  While 
the  decisions  are  not  of  sufficient  general  interest  to  print  in  full,  the 
summary  herem  given  will  be  of  assistance  to  customs  officials  in 
easily  locating  cases  and  tracing  important  facts. 


Beforb  Board  1,  January  3,  1922. 

No.  44676.— Protests  940678,  etc.,  of  David  T.  McKelvey  et  al.  (New  York). 

Rugs. — Certain  rugs  made  from  Axminster  or  chenille  carpeting  were  classified  at 
50  per  cent  ad  valorem  imder  paragraph  300,  tariff  act  of  1913. 

Opinion  by  Brown,  G.  A.  As  the  appraiser  reports  that  the  merchandise  is  aimilftr 
in  character  to  that  the  subject  of  United  States  v.  Trorlicht,  Duncker  Carpet  Co. 
et  al.  (10  Ct.  Gust.  Appls,  254;  T.  D.  38618),  the  protests  claiming  duty  at  35  per  cent 
under  paragraph  293  are  sustained  as  to  the  items  enimierated. 

No.  44676.— Protests  940905,  etc.,  of  Snows  (Ltd.)  et  al.  and  protests  940948,  etc., 
of  J.  F.  Douglas  &  Co.  (New  York). 

Flannels. ^-Certain  merchandise  classified  at  35  per  cent  ad  valorem  under  para- 
graph 288,  tariff  act  of  1913,  as  wool  cloth,  is  claimed  dutiable  at  25  per  cent  or  30  per 
cent  under  paragraph  289. 

Opinions  by  Brown,  G.  A.  By  consent  of  counsel  the  appraiser's  reports  were 
admitted  in  evidence,  showing  that  in  view  of  Connor  et  al.  v.  United  States  (9  Ct. 
Cust.  Appls.  312;  T.  D.  38241),  the  merchandise  would  now  be  returned  for  duty  as 
flannels  at  30  per  cent  imder  paragraph  289.  The  protests  were  therefore  sustained 
to  that  extent. 


Before  Board  2,  January  3,  1922. 

No.  44677.— Protests  9384^0,  etc.,  of  Case  &  Co.  (New  York). 

Jacquard  Figured  Upholstery  Goods — Laces. — ^Two  patterns  of  a  lot  of  Jac- 
quard  figured  laces  classified  at  60  per  cent  ad  valorem  under  paragraph  358,  tari£f 
act  of  1913,  are  claimed  dutiable  as  Jacquard  figured  upholstery  goods  at  35  per  cent 
imder  paragraph  258. 
602 
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Opinion  by  Howell,  G.  A.  On  stipulation  of  counsel  it  ia  agreed  that  the  mer- 
chandise in  question  consists  of  Jacquard  figured  cotton  laces  used  chiefly  for  the 
interior  decoration  of  apartments,  and  following  Mills  &  Gibb  (G.  A.  8187;  T.  D.  37723), 
the  items  enumerated  are  held  to  be  properly  dutiable  at  35  per  cent  under  paragraph 
258.    In  all  other  respects  the  protests  are  overruled. 


Before  Board  3,  January  3,  1922. 

No.  44« 7 8.— Protests  941408,  etc.,  of  Strauss  Bros.  &  Co.  et  al.  (New  York). 

Japanese  CoNBUMFnoN  TAX.--These  protests  challenge  the  action  of  the  collector 
in  including  in  the  dutiable  value  of  merchandise  imported  from  Japan  an  addition 
made  to  cover  the  Japanese  home  consumption  tax,  the  importers  claiming  that  such 
tax  forms  no  part  of  the  dutiable  or  market  value. 

Opinion  by  Hat,  G.  A.  Following  Gimbel  Bros,  et  al.  (G.  A.  8430;  T.  D.  38713), 
the  protests  were  overruled. 

No.  44679.— Protest  941616  of  Hudson  Forwarding  Co.  (New  York). 

German  Tax — Entered  Value. — Certain  merchandise  assessed  for  duty  on  the 
entered  value  in  accordance  with  the  provisions  of  paragraph  I,  section  3,  tari£f  act 
of  1913,  are  claimed  to  include  in  the  value  upon  which  duty  was  assessed  certain 
items  of  Ausschlag,  export,  luxury,  de  luxe,  and  other  taxes,  which  are  not  dutiable. 

Opinion  by  Hay,  G.  A.  As  no  testimony  was  introduced  in  support  of  the  claim  of 
the  importer,  the  protest  was  overruled. 


Before  Board  2,  January  5,  1922. 

No.  44680.— Protests  935921,  etc.,  of  A.  H.  Ringk  &  Co.  et  al.  (New  York). 

Cellophane  in  Sheets  or  Rolls. — Cellophane  in  filament  form,  or  artificial  silk 
known  as  zylophose,  cellophane,  etc.,  in  sheet  form,  classified  at  35  per  cent  ad 
valorem  under  paragraph  319,  tariff  act  of  1913,  for  yams,  threads  or  filaments  of 
artificial  silk,  are  cltomed  dutiable  at  various  rates,  one  of  which  is  15  per  cent  under 
paragraph  385,  as  a  nonenumerated  manufactured  article. 

Opinion  by  Howell,  G.  A.  From  the  evidence  it  appears  that  part  of  the  mer- 
chandise consists  of  cellophane  imported  either  in  the  form  of  sheets  or  in  the  form  of 
rolls,  and  is  of  the  same  dutiable  character  as  the  cellophane  strips  and  sheets  men- 
tioned in  Rolland  Freres,  G.  A.  8459  (T.  D.  38816).  As  to  these  articles,  the  protests 
claiming  the  merchandise  dutiable  as  a  nonenumerated  manufactured  article  at  15 
per  cent  under  paragraph  386,  are  sustained. 

No.  44681.— Protests  937648-62833  of  G.  W.  Sheldon  &  Co.  (Chicago). 

Cotton  Tapes. — Cotton  tapes  classified  as  braids  at  60  per  cent  ad  valorem  under 
paragraph  368,  tariff  act  of  1913,  are  claimed  dutiable  at  25  per  cent  under  the  pro\'i- 
sions'of  paragraph  262. 

Opinion  by  Howell,  G.  A.  The  testimony  shows  that  the  merchandise  in  ques- 
tion consists  of  cotton  tapes  of  the  same  dutiable  character  as  the  tapes  the  subject  of 
decision  in  Mills  &  Gibb,  G.  A.  6278  (T.  D.  27060),  I  ut  as  cotton  tapes  are  not  denomi- 
natively  provided  for  in  the  present  tariff  act,  it  is  held  that  the  tapes  in  question  are 
properly  dutiable  as  fabrics  with  fast  edges  not  exceeding  12  inches  in  width  at  25 
per  cent  under  paragraph  262.    The  protest  is  therefore  sustained  to  this  extent. 

No.  44682.— Protests  938281,  etc.,  of  Mills  &  Gihh  Corporation  et  al.  (Now  York). 

Jacquard  Fiqurrd  Upholstery  Goods — Laces. — ^Jacqiiard  figured  laces  classified 
at  60  per  cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed  to  1  e 
Jacquard  figured  upholstery  goods  dutiable  at  35  per  cent  under  paragraph  258. 


Digitized  by 


Google 


Aba.  44683-86]  504 

Opinion  by  Howell,  G.  A.  The  evidence  shows  that  the  merchandise  confflsta  of 
Jarquard  figured  laces  composed  wholly  or  in  chief  value  of  cotton  or  other  vegetable 
fiber,  ufled  principally  for  the  interior  decoration  of  apartments.  Following  Mills  & 
Gibb  (G.  A.  8187;  T.  D.  37723),  it  is  held  that  the  laces  in  question  are  properly 
dutiable  as  Jacquard  figured  upholstery  goods  at  35  per  cent  under  paragraph  258. 
To  that  extent  the  protests  are  sustained.  United  States  v.  Mills  &  Gibb  (8  Ct,  Cust. 
Apple.  422;  T.  D.  37667)  cited. 

No.  44683.— Protest  938539  of  B.  Ulmann  &  Co.  (New  York). 

Tapestry — Embroidery — ^Makufaoturbs  of  Wool — Certain  merchandise  de- 
scribed as  tapestry  cushidn,  classified  as  embroidered  articles  at  60  per  cent  ad 
valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed  to  be  pieces  of  woven 
cotton  or  fiax  canvas  on  which  an  ornamental  design  in  colored  wool  yams  has  been 
stitched  with  a  needle. 

Opinion  by  Howell,  G.  A.  From  the  evidence  it  is  held  that  the  merchandise  is 
of  the  same  dutiable  character  as  was  the  subject  of  United  States  v.  Field  (10  Ct. 
Cust.  Appls.  183;  T.  D.  38550),  and  is  properly  dutiable  as  a  manufacture  of  wool  at 
35  per  cent  under  paragraph  288.    To  that  extent  the  protest  wae  sustained. 

No.  44684.— Protest  939287  of  B.  Altman  &  Co.  (New  York). 

Beaded  Trimmings — Spangled  Articles. — Certain  beaded  or  spangled  articles 
classified  at  60  per  cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed 
to  be  articles  composed  in  chief  value  of  beads  or  spangles  dutiable  at  50  per  cent 
under  paragraph  333. 

Opinion  by  Howell,  G.  A.  From  the  special  report  of  the  appraiser  it  is  held  that 
the  merchandise  consists  of  trimmings  or  ornaments  composed  in  chief  value  of  beads 
or  spangles,  and  are  of  the  same  character  as  the  articles  the  subject  of  Loewenthal  v. 
United  States  (6  Ct.  Cust.  Appls.  209;  T.  D.  35464).  Following  that  dedaion  the 
goods  in  question  are  held  to  be  properly  dutiable  at  50  per  cent  under  paragraph  333, 
and  to  that  extent  the  protest  was  sustained. 

No.  44685.— Protest  940017  of  I.  S.  Wolf  &  Co.  (New  York). 

Cotton  Fabrics. — ^Woven  fabrics  composed  of  cotton  and  artificial  silk,  claasified 
as  articles  composed  in  chief  value  of  artificial  silk  at  60  per  cent  ad  valorem  under 
the  provisions  of  paragraph  319,  tari£f  act  of  1913,  are  claimed  to  be  goods  composed 
in  chief  value  of  cotton  and  properly  dutiable  as  manufactures  of  cotton  at  30  per 
cent  under  paragraph  266. 

Opinion  by  Howell,  G.  A.  On  stipulation  of  counsel  it  is  agreed  that  certain 
items  are  composed  of  cotton  and  artificial  silk,  cotton  being  the  component  material 
of  chief  value,  and  it  is  therefore  held  that  such  merchandise  is  properly  dutiable  as 
manufactures  of  cotton  at  30  per  cent  under  paragraph  266.  To  that  extent  the 
protest  was  sustained. 

Before  Board  3,  January  5,  1922. 

No.  44686.— Protests  939184,  etc.,  of  N.  Erlanger,  Blumgart  &  Co.  et  al.  (New  York). 

Inspection  Charges. — ^These  protests  challenge  the  action  of  the  collector  in 
including  in  the  dutiable  value  of  the  imported  merchandise  items  of  inspection 
charges,  the  collector  maintaining  that  the  cost  of  inspection  is  an  expense  incident 
to  placing  the  merchandise  in  condition  packed  ready  for  shipment  to  the  United 
States,  and  is  therefore  part  of  the  dutiable  value  as  defined  in  paragraph  R,  section  3, 
tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  Abstract  44376,  which  followed  the 
principle  stated  in  Milbank,  Leaman  &  Co.  (G.  A.  7506;  T.  D.  33832),  it  was  held 
that  the  amount  paid  for  inspection  forms  no  part  of  the  dutiable  value  of  merchan- 
dise.   The  protests  were  sustained  accordingly. 
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No.  44687.— Protest  940074  of  Frederick  H.  Cone  &  Co.  (New  York). 

Weight  op  Bristles — Tare. — Certain  bristles  bunched,  tied  with  string,  and 
then  wrapped  for  packing,  were  classified  under  paragraph  337,  tariff  act  of  1913,  as 
bristles,  sorted,  bunched,  or  prepared.  There  is  no  question  as  to  the  classification, 
but  the  importer  contends  that  the  collector  erred  in  taking  duty  upon  the  invoice 
weight  of  the  bristles,  which,  it  is  alleged,  included  the  weight  of  paper  and  string. 
It  was  admitted,  that  to  take  the  string  and  paper  off  of  this  large  amoimt  of  bristles 
would  be  a  hopelessly  interminable  task,  and  it  would  probably  leave  many  of  the 
bristles  in  an  xmmarke table  condition.  The  bristles  were  not  weighed  by  a  Govern- 
ment weigher,  but  the  invoice  weight  accepted  by  the  customs  authorities  and  duty 
levied  accordingly. 

Opinion  by  Hat,  G.  A.  The  testimony  shows  that  one  case  was  examined,  and 
upon  that  basis  of  calculation  the  importer  entered  the  merchandise.  While  we 
think  there  can  be  little  doubt  that  it  is  the  bristles  only  that  are  made  dutiable  by 
paragraph  337,  the  administration  of  every  paragraph  of  the  tariff  law  must  be  con- 
ducted in  a  practical  manner.  It  would  seem  almost  impossible,  at  least  difficult 
and  impracticable  to  arrive  at  the  exact  weight  of  the  bristles  imported,  and  we  are 
not  convinced  from  the  testimony  of  the  amount  of  tare  that  should  be  allowed. 
Following  J.  R.  Collins  (G.  A.  1825;  T.  D.  13553),  the  protest  was  overruled. 

No.  44688.— Protest  941905  of  Park  &  Tilford  (New  York). 

French  Tax — Entered  Value. — This  protest  challenges  the  action  of  the  collector 
in  assessing  duty  on  certain  perfumery  at  a  value  including  the  French  internal- 
revenue  tax,  which  the  importer  claims  is  a  nondutiable  item  and  should  have  been 
deducted. 

Opinion  by  Hat,  G.  A.  From  the  report  of  the  collector  that  the  item  of  tax  in 
question  was  included  in  the  value  declared  by  the  importer  on  entry,  which  report 
was  approved  by  the  appraiser,  it  was  held  that  duty  was  properly  assessed  on  the 
entered  and  appraised  value  in  pursuance  to  the  provisions  of  paragraphs  I  and  M, 
section  3,  tariff  act  of  1913.  As  the  case  was  submitted  without  testimony,  the  protest 
was  overruled  without  considering  any  other  question  presented. 


Before  Board  1,  January  11,  1922. 

No.  44689.— Protests  931416,  ete.,  of  J.  H.  Dieckmann,  jr.,  et  al.  (San  Francisco). 

Cedar  Loos. — Spanish  cedar  logs  classified  at  10  per  cent  ad  valorem  under  para- 
graph 169,  tariff  act  of  1913,  are  claimed  entitled  to  free  entry  under  paragraph  648. 

Opinion  by  McClelland,  G.  A.  The  testimony  showing  that  the  logs  were  not 
sawed  within  the  meaning  of  paragraph  169,  but  that  such  sawing  as  they  were  sub- 
jected to  before  importation  was  simply  for  convenience  and  economy  in  transporta- 
tion, the  claim  for  free  entry  under  paragraph  648  was  sustained.  Abstract  39610 
followed. 

No.  44690.— Protest  939316  of  H.  W.  Robinson  &  Co.  (New  York). 

Necklace  Snaps. — ^Very  cheap  brass  snaps  for  necklaces  classified  as  materials  of 
metal  suitable  for  use  in  the  manufacture  of  jewelry  at  50  per  cent  ad  valorem  under 
paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  as  articles  of  brass  at  20  per  cent 
under  paragraph  167. 

Opinion  by  Sullivan,  G.  A.  In  view  of  the  fact  that  these  snaps  are  used  in  the 
manufacture  of  pearl  bead  necklaces  and  such  necklaces  having  been  held  to  be 
jewelry  in  United  States  v.  Woolworth  (10  Ct.  Cust.  Appls.  194;  T.  D.  38552),  they 
were  held  properly  classified  under  paragraph  356. 

No.  44691.— Protest  938453  of  H.  W.  Hamburger  &  Co.  (New  York). 

Beads  Temporarily  Strung. — Strings  of  graduated  beads  and  of  small  I  eads 
interspersed  at  intervals  with  larger  beads,  classified  as  beaded  articles  at  50  per  cent 
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ad  valorem,  are  claimed  dutiable  as  beads  loosely  strung  at  only  35  per  cent  under 
paragraph  333,  tariff  act  of  1913. 

Opinion  by  Sullivan,  G.  A.  On  the  record  the  protest  was  sustained  as  to  cer- 
tain items  found  to  be  temporarily  strung  and  held  dutiable  at  35  per  cent  under 
paragrapli  333. 

Before  Board  3,  January  11,  1922. 

No.  44692.— Protest  942288  of  A.  D.  Jones  (St.  Louis). 

Insect  Powder. — Insect  powder  classified  as  an  nonenumerated  manufactured 
article  at  15  per  cent  under  paragraph  385,  tariff  act  of  1913,  is  claimed  dutiable  as  a 
drug  at  10  per  cent  under  paragraph  27. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  Abstract  44241,  aflfirmed  in  United 
States  V.  Nagase  (11  Ct.  Oust.  Appls. — ;  T.  D.  38939)  the  insect  powder  in  question  was 
held  dutiable  under  paragraph  27. 


Before  Board  1,  January  12,  1922. 

No.  44693.— Protests  936966,  etc.,  of  Central  Vermont  Railway  Go.  et  al.  (St. 
Albans  and  Detroit). 

Broom  Handles. — ^The  question  here  is  whether  wooden  handles  for  brushes  and 
mops  are  dutiable  as  broom  handles.  They  were  classified  at  15  per  cent  ad  valorem 
under  paragraph  176,  tariff  act  of  1913,  and  are  claimed  entitled  to  free  entry  as  broom 
handles  under  paragraph  647. 

Opinion  by  McClelland,  G.  A.  It  appeared  that  the  term  "broom"  is  a  very 
comproheoflive  one  commercially  and  the  contention  that  all  the  handles  in  question 
are  broom  handles,  whether  they  are  to  be  used  in  corn  brooms,  brush  brooms  for  floors, 
or  street  or  stable  brooms  made  of  corn,  rattan,  hair,  or  bristles,  was  sustained  and  the 
merchandise  held  free  of  duty  under  paragraph  647.  G.  A.  8428  (T.  D.  38700)  dis- 
tinguished. 

No.  44694.— Protests  935806,  etc.,  of  G.  Amsinck  &  Co.,  Inc.  (New  York). 

Chicle.— Merchandise  invoiced  as  ** chicle,"  **gum  chicle,"  and  "crude  gum 
chicle, "  and  classified  at  15  cents  per  pound  under  paragraph  36,  tariff  act  of  1913,  is 
claimed  dutiable  at  10  per  cent  undt-r  paragraph  385. 

Opinion  by  McClelland,  G.  A.  On  tb«>  authority  of  Rubber  Association  v.  United 
States  (11  Ct.  Cust.  Apple.  — ;  T.  D.  38689)  the  gum  in  question  was  held  dutiable 
under  paragraph  385  as  claimed. 

No.  44695.— Protest  942089  of  Arthur  Walker  &  Co.  (New  York). 

Woolen  Cloth. — ^Woolen  cloth  classified  at  40  per  cent  ad  valorem  under  para> 
graph  308,  tarifi  act  of  1913,  is  claimed  dutiable  at  35  per  cent  und-r  paragraph  290. 

Opinion  by  McClbli^and,  G.  A.  Upon  stipulation  of  counsel  c»*rtain  of  the  mer- 
chandise in  question  was  held  dutiable  at  35  per  cent  under  paragraph  288.  Abstract 
44495  followed. 

No.  44696.— Protest  938269  of  H.  W.  Robinson  A  Co.  (New  York). 

Flannels.— Certain  flannels  are  claimed  dutiable  at  30  per  cent  under  paragraph 
289. 

Opinion  by  Brown,  G.  A.  It  appearing  that  the  importer  ia  entitled  to  an  allow- 
ance on  certain  items  the  protest  was  sustained  accordingly  and  the  items  held 
dutiable  at  30  per  cent  under  paragraph  289. 
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Before  Boabd  2,  January  12, 1922. 

No.  44697.— Protest  940340  of  the  Bertrose  Co.  (New  York). 

Galaltth  Belts. — ^Belts  classified  as  trimmings  in  chief  yalue  of  silk  at  60  per 
cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed  to  be  composed 
in  chief  value  of  galalith  and  properly  dutiable  as  nonenumerated  manufactured 
articles  at  15  per  cent  under  paragraph  385. 

Opinion  by  Howell,  G.  A.  From  the  evidence  it  was  found  that  the  belts  in 
question,  which  consist  of  narrow  silk  ribbon  of  suitable  length  for  a  belt  and  con- 
tain galalith  ornaments,  are  composed  in  chief  value  of  galalith.  They  were  there- 
fore held  dutiable  under  paragraph  385  as  claimed. 

No.  44698.— Protest  938334  of  Miller  Bros.  (New  York). 

Galalith  and  Silk  Handbags. — ^Handbags  made  of  a  fabric  composed  of  silk 
and  metal  thread,  or  of  silk,  cotton,  and  metal  thread,  lined  with  a  material  composed 
of  silk  and  cotton  and  ornamented  with  a  trimming  apparently  composed  of  silk  and 
metal  thread,  with  a  small  minor  suspended  inside  the  bag,  having  a  frame  of  galalith 
and  a  handle  of  the  same  material  as  the  bag,  were  classified  at  60  per  cent  ad  valorem 
under  paragraph  358,  tariff  act  of  1913.  They  are  claimed  to  be  composed  chiefly  of 
galalith  and  dutiable  at  15  per  cent  under  paragraph  385. 

Opinion  by  Howell,  G.  A.  It  appeared  that  the  galalith  frame  in  each  bag  is 
not  OT\Ly  more  valuable  than  any  other  single  component  material,  but  is  more  valu- 
able than  al^  the  other  component  materisJs  combined.  It  was  therefore  held  that 
the  handbags  in  question  are  dutiable  as  articles  in  chief  value  of  galalith  at  15  per 
cent  under  paragraph  385.  Loewenthal  v.  United  States  (6  Ot.  Oust.  Appls.,  209; 
T.  D.  35464)  cited.  Morimura  v.  United  States  (6  Ct.  Gust.  Appls.  475,  T.  D.  36119) 
distinguished. 

No. 44699.— Protest  936619  of  Pinch,  Van  Slyck  &  McConville  (St.  Paul). 

Jacquard  Figured  Laces. — ^Laces  classified  at  60  per  cent  ad  valorem  under  para- 
graph 358,  tariff  act  of  1913,  are  claimed  dutiable  as  Jacquard  figured  upholstery  goods  . 
at  35  per  cent  under  paragraph  258. 

Opinion  by  Howell,  G.  A.  There  is  nothing  in  this  record  to  show  that  the  laces 
in  question  are  used  for  interior  household  decorations.  The  protest  was  therefore 
overruled. 


Before  Board  3,  January  12,  1922. 

No.  44700.— Protests  940336,  etc.,  of  S.  B.  Penick  &  Co.  et  al.  (New  York). 

Parslbt  Sbbd.— a  commodity  classified  as  parsley  seed  at  3  cents  per  pound  under 
paragraph  212,  tariff  act  of  1913,  is  claimed  entitled  to  free  entry  as  a  crude  drug  under 
paragraph  477. 

Opinion  by  Waits,  G.  A.  The  parsley  seed  in  question  having  a  germination  of 
not  more  than  17  per  cent,  the  claim  for  free  entry  under  paragraph  477  was  sustained 
on  the  authority  of  Abstract  44395. 

No.  44701,— Protest  937126  of  W.  P.  Devereux  Co.  (Minneapolis). 

Oat  Hulls. — ^It  is  claimed  here  that  merchandise  classified  as  a  nonenumerated 
manufactured  article  at  15  per  cent  ad  valorem  under  paragraph  385,  tariff  act  of  1913, 
is  oat  hulls  dutiable  at  8  cents  per  hundred  pounds  under  paragraph  192. 

Opinion  by  Wattb,  G.  A.  On  the  authority  of  Tower  v.  United  States  (10  Ct.  Oust. 
Appls.,  259;  T.  D.  38620)  the  claim  that  the  commodity  should  have  been  assessed  as 
oat  hulls  under  paragraph  192  was  sustained. 

No.  44702,—Protest  940150  of  Davies,  Turner  &  Co.  (New  York). 

Marble  Statuary. — ^The  question  here  is  whether  a  marble  statue  representing  the 
human  form,  with  its  pedestal,  is  a  work  of  art.    It  was  classified  as  a  manufacture  of 
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alabaster  at  45  per  cent  under  paragraph  98,  tariff  act  of  1913,  and  is  claimed  to  be  free 
of  duty  under  paragraph  652,  or  dutiable  at  15  per  cent  under  paragraph  376. 

Opinion  by  Waits,  6.  A.    From  the  evidence  it  was  found  that  the  piece  is  a  work 
of  art  and  the  claim  under  paragraph  376  was  sustained. 


BsFORB  Board  1,  Januart  13,  1922. 

No.  44708.— Protests  937762-62835,  etc.,  of  Mandel  Bros.  (Chicago). 

Rugs. — Certain  rugs  classified  as  oriental  at  50  per  cent  ad  valorem  under  paragraph 
300,  tariff  act  of  1913,  are  claimed  dutiable  as  carpets  of  wool  or  cotton  at  20  per  cent 
under  paragraph  302. 

Opinion  by  Brown,  G.  A.  The  rugs  in  question  were  found  not  to  be  oriental  and 
the  claim  for  classification  under  paragraph  302  at  20  per  cent  was  sustaiaed. 

No.  44704.— Protests  939116,  etc.,  of  W.  B.  Leonard  et  al.,  protests  936383  and  803517, 
etc.,  of  Alex.  Murphy  &  Co.  (New  York  and  Philadelphia). 

Flannels. — ^Merchandise  classified  as  wool  cloth  at  35  per  cent  ad  valorem  under 
paragraph  288,  tariff  act  of  1913,  is  claimed  dutiable  as  flumels  at  30  per  cent  under 
paragraph  289. 

Opinions  by  Brown,  G.  A.  Certain  items  were  held  dutiable  as  flannels  at  30  per 
cent  under  paragraph  289.  Connor  v.  United  States  (9  Ct.  Cust.  Appls.  312;  T.  D 
38241)  followed. 

Bbforb  Board  3,  January  13,  1922. 

No.  44706.— Protest  938338  of  Rev.  W.  J.  Kubelbeck  (Duluth). 

Altar— -Works  of  Art.— A  church  altar  classified  as  a  work  of  art  at  15  per  cent 
ad  valorem  under  paragraph  376,  tariff  act  of  1913,  is  claimed  free  of  duty  under  pan- 
graph  656. 

Opinion  by  Waitb,  G.  A.  The  regulations  of  the  Secretary  of  the  Treasury  not 
having  been  complied  with  the  protest  was  overruled.  McBride  r.  United  Statei 
(1  Ct.  Cust.  Appls,  293;  T.  D.  31354)  cited. 

No.  44706.- Protests  938614,  etc.,  of  Frank  P.  Dow  Co.  (Inc.)  et  al.  (SeatUe  and  St 
Louis). 

Japanese  Consumption  Tax.- It  is  claimed  here  that  the  Japanese  home-con- 
sumption tax  should  not  have  been  included  in  the  dutiable  value  of  merchandise 
exported  from  that  country. 

Opinion  by  Hay,  G.  A.  G.  A.  8430  (T.  D.  38713)  followed  relating  to  Japaneae 
home-consumption  tax.    Protests  overruled. 


Before  Board  1,  January  17,  1922. 

No.  44707.— Protest  942387  of  Isaac  Brandon  &  Bros.  (New  York). 

Chicle. — ^A  commodity  invoiced  as  gtun  chicle  and  classified  at  15  cents  per  pound 
under  paragraph  36,  tariff  act  of  1913,  is  claimed  dutiable  at  10  per  cent  under  para- 
graph 385. 

Opinion  by  McClelland,  G.  A. — On  the  authority  of  Rubber  Association  v.  United 
States  (11  Ct.  Cust.  Appls.—;  T.  D.  38689)  the  commodity  in  question  was  held 
dutiable  under  paragraph  385  as  claimed. 

No.  44708.— Protest  934120  of  C.  J.  Tower  &  Sons  (Buffalo). 

Cork  Waste. — Merchandise  described  on  the  invoice  as  ** baked  cork  waste  refuse" 
is  claimed  free  of  duty  under  paragraph  464,  tariff  act  of  1913,  rather  than  dutiable 
as  a  manufacture  of  cork  at  30  per  cent  under  paragraph  340,  as  classified. 
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Opinion  by  McClelland,  G.  A.  The  commodity  in  question  was  held  entitled  to 
free  admission  under  paragraph  464.    G.  A.  8433  (T.  D.  38717)  followed. 

No.  44709.— Protest  938283  of  W.  P.  Willis  &  Co.  (New  York). 

Flannels. — Certain  items  are  claimed  dutiable  as  flannels  at  30  per  cent  under 
paragraph  289,  tariff  act  of  1913. 

Opinion  by  Brown,  G.  A.  The  claim  that  certain  items  are  dutiable  at  30  per 
cent  under  paragraph  289  was  sustained. 


Before  Board  3,  January  17,  1922. 

No.  44710.— Protest  934714  of  American  Express  Co.  (New  York). 

Rock  Crystal  Ball — ^Antiques. — A  large  rock  crystal  ball  5J  inches  in  diameter 
and  invoiced  at  125  pounds  sterling  was  classified  as  a  manufacture  of  rock  crystal  at 
45  per  cent  ad  valorem  under  paragraph  98,  tariff  act  of  1913,  and  is  claimed  free  of 
duty  as  an  antique  under  paragraph  656. 

Opinion  by  Waitb,  G.  A.  The  regulations  of  the  Secretary  of  the  Treasury  not 
having  been  complied  with,  the  claim  for  free  entry  under  paragraph  656  was  over- 
ruled. United  States  v.  Thomas  (3  Ct.  Cust.  Appls.  142;  T.  D.  32385)  and  United 
States  V.  Morris  European  &  American  Express  Co.  (3  Ct.  Cust.  Appls.,  146;  T.  D. 
32386)  cited. 

No.  44711.— Protest  941041  of  Merrill,  Greer  &  Chapman  (St.  Paul). 

Value — Improper  Remedy. — It  is  contended  here  that  duty  should  have  been 
assessed  upon  certain  chinaware  at  a  lower  valuation  than  that  shown  on  the  entries. 
Duty  was  assessed  on  the  entered  value  as  appraised  under  section  302,  emergency 
tariff  act  of  May  27,  1921. 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  collector  adopted  the  correct  para- 
graph and  assessed  the  correct  duty  upon  the  value  at  which  the  merchandise  was 
entered,  and  if  the  importer  had  any  remedy  it  was  by  appeal  to  reappraisement 
rather  than  by  protest. 

No.  44712.— Protest  937770  of  the  Richfield  Co.  (Minneapolis). 

Shortage. — ^This  protest  claims  an  allowance  in  duty  for  a  shortage  of  lace  doilies. 

Opinion  by  Adahson,  G.  A.  It  was  found  that  the  shortage  claimed  occurred  be- 
fore landing  and  the  protest  was  sustained. 


Before  Board  3,  January  20,  1922. 

No.  44718.— Protest  938314  of  S.  Banno  (New  York). 

Horsehair. — Bleached  horsetails  classified  at  15  per  cent  ad  valorem  under  para- 
graph 385,  tariff  act  of  1913,  are  claimed  free  of  duty  under  paragraph  503. 

Opinion  by  Hay,  G.  A.  This  case  was  submitted  upon  the  record  in  another  pro- 
test, but  there  was  no  testimony  identifying  the  merchandise.  Although  an  ex- 
amination of  the  samples  showed  great  similarity,  it  was  held  that  this  board  is  not 
expert  in  the  examination  of  merchandise  of  this  character,  and  hence  is  unable  to 
alter  or  change  the  classification  upon  a  mere  examination  of  samples.  The  protest 
was  therefore  overruled. 

No.  44714.— Protest  940991-63078  of  E.  Hecht  &  Co.  (Chicago). 

Emergency  Tariff  Act. — ^Tobacco  assessed  for  duty  at  $2.35  per  pound  under 
paragraph  25  of  the  emergency  tariff  act,  approved  May  27,  1921,  is  claimed  dutiable 
at  $1.85  per  pound  under  paragraph  181,  tariff  act  of  1913,  the  contention  being  that 
the  importation  was  made  prior  to  May  28,  1921. 


Digitized  by 


Google 


Abs.  44715-21]  510 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  tobacco  in  question  was  withdrawn 
from  warehouse  and  duty  paid  in  August,  1921.  On  the  authority  of  Q.  A.  6994 
(T.  D.  30443),  Abstract  37922,  and  G.  A.  8193  (T.  D.  37746)  the  protest  was  overruled. 

No.  44716.— Protest  940457  of  H.  F.  L.  Funke  Ck).  (New  York). 

Shortagb. — ^A  refund  of  duty  is  claimed  here  on  certain  chains  alleged  to  have 
been  short  shipped. 

Opinion  by  Adamson,  G.  A.  The  evidence  sustaining  the  claim  that  the  chains 
in  question  were  short  shipped,  the  protest  was  sustained. 

No.  44716.— Protest  939381  of  M.  J.  Corbett  &  Co.  (New  York). 

Shortage. — ^This  protest  relates  to  a  package  which  was  expected  by  parcel  post 
but  which  the  importer  claimed  never  arrived. 

Opinion  by  Adamson,  G.  A.  The  protest  was  sustained,  the  testimony  indicating 
that  the  package  in  question  was  never  received  either  at  the  appraiser's  stores  or  in 
the  post  office. 

No.  44717.— Protest  941645  of  Pitzele  &  Hamburger  (New  York). 

Clerical  Error. — It  is  claimed  here  that  through  clerical  error  the  importer  was 
compelled  to  pay  duty  on  more  than  the  goods  were  actually  worth  on  the  day  of 
sailing,  according  to  the  value  of  the  foreign  currency  on  that  date. 

Opinion  by  Adamson,  G.  A.  Being  unable  to  discover  any  manifest  clerical  error, 
the  board  overruled  the  protest. 


Before  Board  1,  January  24,  1922. 

No.  44718.— Protest  940418  of  P.  R.  Rincones,  jr.,  Co.  (New  York). 

Rawhide  Loom  Pickers. — ^Loom  pickers  made  of  rawhide,  classified  as  manufac- 
tures of  leather  by  similitude  at  30  per  cent  ad  valorem  under  paragraph  360,  tariff 
act  of  1913,  are  claimed  dutiable  as  nonenumerated  manufactured  articles  at  15  per 
cent  under  paragraph  385. 

Opinion  by  McClelland,  G.  A.  Rawhide  having  been  held  not  classifiable  for 
dutiable  purposes  as  leather  in  Hamano  v.  United  States  (1  Hawaii,  344:  T.  D.  24946), 
G.  A.  5749  (T.  D.  25491),  and  Abstracts  10409  and  44346,  and  there  being  no  pro- 
vision in  the  existing  tari£F  act  for  rawhide  or  articles  made  therefrom,  the  claim 
under  paragraph  385  was  sustained. 


Before  Board  2,  January  24,  1922. 

No.  44719.— Protest  941082  of  C.  A.  Stem  &  Co.  (New  York). 

Kraft  Paper — Wrapping  Paper. — Merchandise  classified  as  imitation  parchment 
paper  at  35  per  cent  ad  valorem  under  paragraph  324,  tariff  act  of  1913,  is  cUdroed 
dutiable  as  wrapping  paper  at  25  per  cent  under  paragraph  328. 

Opinion  by  Fischer,  G.  A.  The  paper  in  question  was  held  dutiable  as  wrapping 
paper  under  paragraph  328.    Abstract  40242  noted. 

No.  44720.— Protest  940868  of  Geo.  Borgfeldt  &  Co.  (New  York). 

Needlecases. — Paper  and  leather  needlecases  fitted  with  an  assortment  of  needlee 
were  classified  as  manufactures  of  paper  and  leather  under  paragraphs  332  and  360, 
tariff  act  of  1913,  and  are  claimed  dutiable  under  the  specific  provision  for  needle- 
cases in  pars^^aph  135  at  20  per  cent  ad  valorem. 

Opinion  by  Fischer,  G.  A.  The  appraiser  reporting  that  the  merchandise  should 
have  been  returned  as  needlecases  under  paragraph  135,  the  protest  was  sustained. 

No.  44721.— Protest  940854  of  G.  Hirsch's  Sons  (New  York). 

Metal-Thread  Ribbons.— Merchandise  classified  as  trimmings  at  60  per  cent 
ad  valorem  under  paragraph  358,  tariff  act  of  1913,  is  claimed  dutiable  as  ribbons 
made  of  metal  threads  at  40  per  cent  under  paragraph  150. 
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Opinion  by  Fischer,  G.  A.  On  the  authority  of  Siegman  v.  United  States  (7  Ct. 
Gust.  Appls.  195;  T.  D.  36506)  the  metal-thread  ribbons  in  question  were  held  duti- 
able under  paragraph  150  as  claimed. 

No.  44722,— Protest  940830  of  Wm.  A.  Brown  &  Co.  (New  York). 

Coins,  Chikbse  Brass. — ^Brass  coins  classified  as  articles  of  brass  at  20  per  cent 
Ad  valorem  under  x>aragraph  167,  tariff  act  of  1913,  are  claimed  to  be  free  of  duty 
under  paragraph  458  which  provides  for  '^coins  of  gold,  silver,  copper,  or  other  metal." 

Opinion  by  Fischbr,  G.  A.  The  testimony  showing  that  the  coins  in  question  con- 
stitute genuine  mon^  used  in  China  before,  and  even  since  that  country  became  a 
lepublic,  the  claim  for  free  entry  under  paragraph  458  was  sustained. 

No.  44728.— Protest  940361  of  American  Express  Co.  (New  York). 

Snap  Fasteners. — ^Black  metal  snap  fasteners  classified  as  metal  articles  plated 
with  silver  at  50  per  cent  ad  valorem  under  paragraph  167,  tariff  act  of  1913,  are 
claimed  dutiable  under  the  provision  for  snap  fasteners  in  paragraph  151,  tariff  act 
of  1913,  at  15  per  cent  ad  valorem,  or  as  manufactures  of  metal  not  plated  at  only  20 
per  cent  under  paragraph  167. 

Opinion  by  Fischbr,  G.  A.  The  provision  for  snap  fasteners  in  paragraph  151 
being  limited  to  such  as  are  made  wholly  or  in  chief  value  of  iron  or  steel,  and  the 
present  record  not  disclosing  the  metal  of  which  these  fasteners  are  made,  they  were 
held  dutiable  at  20  per  cent  under  paragraph  167. 


BsFORB  Board  3,  January  24,  1922. 

No.  44724.— Protest  941317  of  Bolte  &  Bros.  (New  York). 

Shortaob. — It  is  claimed  here  that  duty  should  not  have  been  assessed  on  certain 
automobile  parts  alleged  to  have  been  short  landed. 

Opinion  by  Adamson,  G.  A.  The  parts  in  question  being  large  and  heavy  the 
merchandise  was  examined  on  the  dock  and  the  appraiser  reported  short  the  articles 
aa  claimed  by  the  importer.    The  protest  was  therefore  sustained. 

No.  44726.— Protest  940960  of  Meadows,  Wye  &  Co.  (New  York). 

Wbight  of  Books. — Certain  books  reported  and  assessed  as  weig^iing  net  2.5 
ounces  each  are  claimed  to  weigh  only  1.54  ounces  each. 

Opinion  by  Adamson,  G.  A.  The  report  of  a  re  weighing  showing  the  net  weight 
of  the  books  to  be  1.58  ounces  each,  the  protest  was  sustained  to  that  extent. 

No.  44726.— Protest  939943  of  Lindt  Chocolate  Co.  (New  York). 

Shortaob. — On  the  ground  of  short  shipment  the  importer  in  this  case  claims  relief 
from  the  assessment  of  duty. 

Opinion  by  Adamson,  G.  A.  Certain  candy  was  invoiced  and  charged  at  a  fixed 
price  per  hidf  dozen  tins,  while  the  evidence  clearly  shows  that  the  unit  price  was 
applicable  to  a  dozen  tins,  so  that  the  importer  was  chaiged  twice  as  much  in  the 
extension  as  he  should  have  been,  and  the  seller  has  admitted  his  mistake  in  price  and 
refunded  one-half  of  the  price  charged  on  those  items.  The  entry,  however,  was 
made  according  to  the  invoice  value  and  was  appraised  accordingly.  All  the  mer- 
chandise arrived  that  was  described  in  the  invoice.  Therefore  the  protest  was  over- 
ruled, although  it  is  clear  a  mistake  was  made  that  was  damaging  to  the  importer. 


Bbfore  Board  3,  January  25,  1922. 

No.  44727.— Protest  940287  of  G.  W.  Sheldon  &  Co.  (NeW  York). 

Shortaob.— An  allowance  in  duty  is  claimed  on  229  safety  razors  alleged  to  have 
been  found  short. 

Opinion  by  Adamson,  G.  A.  The  appraiser  examined  the  package  at  the  appraiser's 
stores  and  the  shortage  claimed  was  noted,  with  the  opinion  that  it  was  due  to  robbery 
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and  the  statement  that  the  package  was  not  corded  and  sealed,  but  no  opinion  was 
expressed  as  to  when  and  where  the  robbery  occurred.  There  is  no  proof  that  the 
items  found  short  were  really  landed  in  the  United  States.  From  the  rec<»d  it  w»f 
found  that  there  was  a  nonimportation  and  the  protest  was  accordingly  sustained. 

No.  44728.— Protest  »40256  of  Achille  Staiace  &  Co.,  Inc.  (New  York). 

Excess — ^Lambskins. — ^A  thousand  dozen  lambskins  were  ordered  and  invoiced 
and  objection  is  made  to  the  assessment  of  duty  on  an  excess  reported  by  the  appraiser. 

Opinion  by  Adamson,  G.  A.  The  protest  alleges  that  a  dozen  Uonbskins  under 
the  contract  of  purchase  meant  a  dozen  skins  that  would  make  3  pairs  of  gloves  to  the 
skin,  and  the  evidence  proved  that  the  custom  of  trade  was  that,  when  a  sldn  would 
not  make  the  number  of  pairs  of  gloves  required,  enough  additional  skins  were 
always  put  in  to  make  the  whole  average  up,  and,  although  the  invoice  specifically 
states  a  thousand  dozen  skins  it  meant  skins  enough  to  make  3,000  pairs  of  gloves. 
The  protest  was  therefore  sustained. 

No.  44729.— Protest  939415  of  Paul  Kurtze  (New  York). 

Shortage. — A  refund  of  duty  is  claimed  in  this  case  on  merchandise  alleged  not 
to  have  been  imported,  or  lost  in  the  custody  of  the  Government. 

Opinion  by  Adamson,  G.  A.  From  the  evidence  it  was  foimd  that  the  merchandise 
was  landed  in  apparent  good  order,  and  that  in  the  night  a  hole  was  cut  in  the  floor  of 
the  pier  and  the  merchandise  stolen  from  the  boxes,  which  were'  afterwards  found 
empty.  As  duty  attaches  to  foreign  merchandise  when  it  arrives  within  the  jurisdic- 
tion of  our  laws,  nothing  but  an  act  of  Congress  can  authorize  relief  from  that  dut}'. 
Congress  has  authorized  the  remission  of  duties  in  some  particular  cases,  but  no  author- 
ity has  been  found  applicable  to  circumstances  like  those  in  this  case.  It  was  held  that 
the  fact  that  the  merchandise  was  on  the  pier  and  had  never  been  delivered  to  the 
importer  does  not  change  the  ruleaa  to  the  liability  for  duty,  and  the  protest  was 
overruled. 

No.  44780.— Protests  939339,  etc.,  of  Maurice  O'Meara  (3o.  (Boston  and  New  York). 

Paper  Stock — ^Waste. — Secondhand  army  hammocks  invoiced  as  old  waeihed  can- 
vas, classified  as  waste  at  10  per  cent  ad  valorem  imder  paragraph  384,  tariff  act  of  1913, 
are  claimed  free  of  duty  as  paper  stock  under  paragraph  566. 

Opinion  by  Adamson,  G.  A.  It  was  found  that  tiie  wastein  question  is  chiefly  used 
for  paper  making.  Therefore  the  claim  for  free  admission  under  paragraph  566  was 
sustained. 

No.  44781.— Protest  941198  of  Kirby,  Block  &  Fischer  (New  York). 

Shortage. — ^A  refui^d  of  duty  is  claimed  here  on  certain  perfumery  on  the  ground 
that  the  bottles  were  broken  and  the  contents  destroyed  in  transit. 

Opinion  by  Adamson,  G.  A.  From  the  evidence  it  was  found  that  63  bottles  were 
broken  and  the  contents  entirely  lost  in  transit,  and  the  protest  was  sustained  accord- 
ingly. 

Before  Board  1,  January  27,  1922. 

No.  44732.— Protest  940499  of  the  Milwaukee  Coke  &  Gas  Co.  (Milwaukee). 

Naphthalene. — Naphthalene  classified  at  2i  cents  per  pound  and  15  per  cent  ad 
valorem  under  sections  500  and  501,  act  of  1916,  is  claimed  free  of  duty  under  Group  1. 
section  500. 

Opinion  by  Brown,  G.  A.  The  solidifying  point  of  this  naphthalene  being  und<*r 
79  degrees  centigrade,  the  claim  for  free  admission  under  Group  1,  section  500.  was 
sustained. 
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EEHEABINOS  GRANTED. 

Dbcembbr  15,  1921. 

No.  44788.--RUG8.— Proteet  941346  of  Franklin  Simon  &  Co.,  decided  November  21, 
1921,  and  not  reported. 

January  6,  1922. 

No.  44784.— Scrap  Metal.— Proteeta  938224,  etc.,  of  Central  Vermont  Railway  Co., 
decided  November  21,  1921.    Not  reported. 

January  19,  1922. 

No.  44785.— Telephone  Poles.— Protests  935109,  etc.,  of  United  Railways  Cus- 
toms Bureau,  decided  December  8,  1921.    Not  reported. 

January  26,  1922. 

No.  44786.— Rugs.— Protest  940855  of  J.  J.  Gavin  <fe  Co.    Abstract  44675. 


Before  Board  1,  January  31,  1922. 

No.  447^7.— Protest  939630  of  Schrenk  &  Co.  (New  York). 

Plate  Glass  for  Scales — ^BIanufactures  of  Glass. — ^The  merchandise  in  ques- 
tion, consisting  of  an  oval  piece  of  heavy  plate  glass  with  beveled  edges,  about  13} 
inches  wide,  16}  inches  long,  and  one-half  inch  thick,  classified  as  a  manufacture  of 
^asB  at  30  per  cent  ad  valorem  under  paragraph  95,  tariff  act  of  1913,  is  claimed  dutiable 
under  paragraph  85,  86,  87,  or  88,  with  or  without  the  additional  duty  provided  for  in 
paragraphs  89  and  90. 

Opinion  by  Sullivan,  G.  A.  The  glass  in  question  was  designed  and  made  for 
computing  scale  platforms  and  is  beveled  to  remove  the  sharp  edges  of  the  glass.  It 
is  cut  to  a  particular  size  for  a  particular  purpose  and  in  its  imported  condition  is 
ready  for  use.  It  was  therefore  held  to  be  dutiable  as  a  manufacture  of  glass  imder 
pan^raph  95,  as  classified.  G.  A.  8478  (T.  D.  38910)  and  United  States  v.  Bache 
(7  Ct.  Cust.  Appls.  445;  T.  D.  37011)  cited. 

No.  44788.— Protest  939683  of  J.  A.  Knorr  (New  York). 

Photographic  Negative  Glass — ^Manufactures  of  Glass. — Rectangular  pieces 
of  ordinary  glass,  4  inches  by  3}  inches,  and  about  one-sixteenth  inch  thick,  classified 
as  manufactures  of  glass  at  30  per  cent  ad  valorem  under  paragraph  95,  tariff  act  of 
1913,  are  claimed  dutiable  as  window  glass  at  seven-eighths  of  1  cent  per  pound  under 
paragraph  85. 

Opinion  by  Suluvan,  G.  A.  It  was  found  that  the  glass  in  question  is  cut  to 
dimensions  to  fit  into  a  new  automatic  machine,  and  this  cutting  to  dimensions  wae 
held  to  convert  it  into  a  manufacture  of  glass,  even  though  it  is  necessary  to  coat  it 
for  use  as  negative  glass.  The  classification  under  paragraph  95  was  affirmed.  G.  A. 
8478  (T.  D.  38910),  United  States  v.  Bache  (7  Ct.  Cust.  Appls.  445;  T.  D.  37011), 
and  United  States  v.  Schrenk  (7  Ct.  Cust.  Appls.  451;  T.  D.  37013)  followed. 


Before  Board  2,  January  31,  1922. 

No.  44789.— Protests  940330,  etc.,  of  Hydeman  &  Lassner  (New  York). 

Lace  Wearing  Apparel — Silk  Scarfs. — The  appraiser  reports  that  the  merchan- 
dise consists  of  scarfs  composed  of  silk  in  imitation  of  lace.  Duty  was  assessed  at  60 
per  cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  and  the  importers  claim 
that  the  scarfs  are  properly  dutiable  as  silk  wearing  apparel  at  50  per  cent  under  para- 
graph 317. 
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Opinion  by  Howell,  G.  A.  The  scarfs  in  question  were  held  properly  classified 
as  lace  wearing  apparel  under  paragraph  358  on  the  authority  of  G.  A.  7947  (T.  D. 
36596).    Jaeger  v.  United  States  (11  Ct.  Oust.  Appls.  —;  T.  D.  38962)  noted. 

No.  44740.— Protest  938272  of  Stone  &  Downer  Co.  (Boston). 

Lace  Wearing  Apparel — ^Wool  Coats. — ^Merchandise  invoiced  as  ladies'  wool 
coats  and  classified  as  lace  wearing  apparel  at  60  per  cent  ad  valorem  under  paragraph 
358,  tariff  act  of  1913,  is  claimed  dutiable  as  wool  wearing  apparel  at  35  per  cent  under 
paragraph  291. 

Opinion  by  Howell,  G.  A.  The  articles  were  found  to  be  ladies'  knitted  coats  or 
sweaters  composed  of  wool  and  made  in  fancy  or  openwork  designs  in  imitation  of 
lace.  On  the  authority  of  Abstract  43841,  affirmed  in  Jaeger  v.  United  States  (11  Ct. 
Cust.  Appls.  — ;  T.  D.  38962)  they  were  held  properly  classified  as  lace  wearing  apparel 
under  paragraph  358. 

No.  44741.— Protest  938088  of  the  Vic  Hanny  Co.  (San  Francisco). 

Silk  Wearing  Apparel — ^HELifBrs. — Helmets  classified  as  silk  wearing  apparel 
at  50  per  cent  ad  valorem  under  paragntph  ^17,  tariff  act  of  1913,  are  claimed  dutiable 
at  a  lower  rate. 

Opinion  by  Howbll,  G.  A.  The  appraiser  reports  that  the  helmets  in  question 
are  composed  of  silk,  pith,  paper,  cotton,  and  leather,  silk  being  the  component 
material  of  chief  value.  As  there  is  no  other  information  as  to  the  character  of  the 
goods  in  the  record,  they  were  held  properly  classified  under  paragraph  317. 

No.  44742.— Protest  939197  of  Mother  M.  Lucy  (Cleveland). 

Silk  Fabrics. — ^Woven  fabrics  of  silk  and  cotton  were  classified  as  silk  chief  value 
at  45  per  cent  ad  valorem  under  paragraph  318,  tariff  act  of  1913,  and  are  claimed  to 
be  composed  chiefly  of  cotton,  dutiable  under  paragraph  254,  266,  or  263. 

Opinion  by  Howell,  G.  A.  The  record  showing  that  the  goods  are  composed  in 
chief  value  of  silk,  they  were  held  dutiable  as  assessed  under  paragraph  318. 

No.  44749.— Protest  938079  of  Close  &  Stewart  (Seattle). 

Silk  Tibs. — So-called  Irish  poplin  ties  composed  of  silk  and  wool,  classified  as  silk 
wearing  apparel  at  50  per  cent  ad  valorem  under  paragraph  317,  tariff  act  of  1913,  are 
claimed  to  be  dutiable  at  35  per  cent  under  paragraph  291  as  wool  chief  value. 

Opinion  by  Howell,  G.  A.  From  the  record  it  was  found  that  the  ties  in  question 
are  composed  chiefly  of  silk.  They  were  therefore  held  properly  classified  under 
paragraph  317. 

No.  44744.— Protest  929960  of  Southern  Pacific  Co.  (San  Francisco). 

Silk  Waste. — Merchandise  invoiced  as  waste  silk  and  classified  as  silk  noils  at 
20  cents  per  pound  under  paragraph  311,  tariff  act  of  19l3,  is  claimed  free  of  duty  as 
silk  waste  under  paragraph  599. 

Opinion  by  Howell,  G.  A.  On  the  record  it  appears  that  the  merchandise  is  sub- 
stantially similar  to  that  considered  in  G.  A.  8406  (T.  D.  38607)  and  is  silk  waste  that 
has  been  subjected  to  a  washing  or  boiling  process  which  has  removed  a  part  or  all 
of  the  natural  gum  in  the  silk,  as  weU  as  any  impurities.  Therefore,  following  Smillie 
V.  United  States  (11  Ct.  Cust.  Apple.  —;  T.  D.  38966),  the  board  held  the  merchandise 
in  question  free  of  duty  as  silk  waste  under  paragraph  599. 


Bepore  Board  1,  February  2,  1922. 

No.  44745.— Protest  940363  of  Mafcris  &  Milionis  (New  York). 

Peanut  Oil. — A  commodity  invoiced  as  vegetable  oil  was  classified  as  peanut  oil 
at  6  cents  por  gallon  under  paragraph  45,  tariff  act  of  1913,  and  is  claimed  free  of  duty 
as  oil. used  in  soap  making  under  the  provisions  of  paragraph  498. 
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Opinion  by  McClblland,  G.  A.  An  analynfi  of  ^  sample  shows  it  to  be  "ra  cid 
arachis  oil "  and  the  chemist  stated  that  it  contained  over  20  per  cent  of  acid  and  could 
not  be  used  as  a  salad  oil  for  edible  purposes.  It  appears  that  it  was  bought  to  be 
used  in  making  soap  and  was  subsequently  sold  to  soap  manufacturers.  Therefore, 
notwithstanding  the  fact  that  it  is  peanut  oil,  it  was  held  entitled  to  free  admission 
tinder  paragraph  498. 

No.  44 7 4S.— Protests  939407.  etc.,  of  the  H.  A  S.  Pogue  Co.  (Cleveland). 

Rugs. — Chenille  rugs  classified  at  60  per  cent  ad  valcnrem  under  paragraph  300, 
tariff  act  of  1913,  are^  claimed  dutiable  at  35  per  cent  under  paragraphs  293  and  303. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  Abstract  44262  relating  to  similar 
merchindise  the  rugs  in  question  were  held  dutiable  under  paragraph  293  as  claimed. 

No.  44747.— Protests  940908,  etc.,  of  J.  J.  Gavin  &  Co.  et  al.  (New  York),  and  pro- 
tests 939225,  etc.,  of  John  Wanamaker  (Philadelphia). 

RtJQS. — Rugs  made  from  Axminster  or  chenille  carpeting  are  claimed  dutiable  at 
35  per  cent  ad  valorem  imder  paragraphs  293  and  303,  tari£f  act  of  1913. 

Opinions  by  Brown,  G.  A.  On  the  authority  of  United  States  v,  Trorlicht  (10  Ct. 
Oust.  Appls.  254;  T.  D.  38618)  the  rugs  in  question  were  held  dutiable  under  para- 
graph 293  as  claimed. 

No.  44748.— Protest  941074  of  Milbank  Leaman  A  Co.  (New  York). 

Flannels. — ^Mierchandise  classified  at  35  per  cent  ad  valorem  under  paragraph  288, 
tariff  act  of  1913,  is  claimed  dutiable  as  flannels  at  30  per  cent  under  paragraph  289. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  Connor  v.  United  States  (9  Ct.  Cust . 
Appls.  312;  T.  D.  38241)  the  claim  under  paragraph  289  was  sustained  as  to  certain 
items  found  to  be  dutiable  as  flannels. 


Before  Board  2,  February  2,  1922. 

No.  44749.— Ptotest  937687  of  O.  G.  Hempstead  &  Son  (PhUadelphia). 

Wood  Pulf  Mechanically  Ground. — ^Merchandise  invoiced  as  white  wood-pulp 
boards  was  classified  as  common  paper-box  board  at  5  per  cent  ad  valorem  under 
paragraph  320,  and  is  claimed  entitled  to  free  entry  as  mechanically  ground  wood 
pulp  imder  paragraph  649. 

Opinion  by  Fischer,  G.  A.  On  the  authority  of  Abstract  44575  relating  to  similar 
merchandise  the  claim  for  free  admission  under  paragraph  649  was  sustained. 


Before  Board  3,  February  2,  1922. 

No.  44750.— Protest  942130  of  Fredk.  Loeser  &  Co.  (New  York). 

Shortage. — Refund  is  claimed  here  of  duty  collected  on  certain  articles  foimd 
short  upon  examination. 

Opinion  by  Adamson,  G.  A.  It  appears  that  the  case  in  question  was  received  in 
bad  order  by  the  landing  inspector  and  the  examiner  reported  a  shortage.  Beinp: 
satisfied  from  the  record  that  the  goods  were  extracted  before  the  case  arrived  within 
the  jurisdiction  of  our  customs  laws,  the  board  sustained  the  protest. 


Before  Board  1,  February  7,  1922. 

No. .44 751.— Protests  934128,  etc.,  of  F.  W.  Myers  &  Co.  et  al.  (Detroit). 

Cork  Waste. — The  question  here  is  whether  the  commodity  is  dutiable  at  30  per 
cent  ad  valorem  under  paragraph  340,  tariff  act  of  1913,  or  free  of  duty  as  cork  waste 
under  paragraph  464. 
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Opinion  by  McClelland,  G.  A.  On  the  authority  of  G.  A.  8433  (T.  D.  38717)  the 
claim  for  free  entry  as  cork  waste  under  paragraph  464  was  sustained. 

No.  44752.— Protest  937642  of  Wa  Sang  Lung  &  Co.  (San  Francisco). 

Celluloid  Bead  Necklaces. — ^Finished  necklaces  composed  of  celluloid  beads, 
classified  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913, 
are  claimed  dutiable  at  50  per  cent  under  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  return  of  the  appraiser  celluloid 
bead  necklaces  were  held  dutiable  ss  beaded  articles  under  paragraph  333.  Ab- 
stracts 43341  and  44230  followed. 

No.  44768.— Protest  936666  of  American  Bead  Co.  (New  York). 

Amber  Beads — ^Ambbr  Necklace  Clasps. — Certain  amber  beads  and  necklace 
clasps  are  claimed  dutiable  at  20  per  cent  ad  valorem  under  paragraph  357,  tariff  act 
of  1913,  rather  than  as  jewelry  at  60  per  cent  under  paragraph  356. 

Opinion  by  Sullivan,  G.  A.  The  amber  beads  and  necklace  clasps  were  held 
dutiable  at  20  per  cent  under  paragraph  357  as  claimed. 


Before  Board  3,  February  7, 1922. 

No.  44754.— Protest  942268  of  Alex.  D.  Shaw  &  Co.  (New  York). 

War  Tax  on  Liquor. — This  protest  is  against  the  assessment  of  additional  duty  on 
certain  whiskey  at  $2.20  per  proof  gallon  under  paragraph  600  of  the  revenue  act  of  1918. 

Opinion  by  Adamson,  G,  A.  On  the  authority  of  G.  A.  8435  (T.  D.  38719),  affirm«d 
in  Shaw  v.  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38990),  the  protest  was  over- 
ruled. 

No.  44755.— Protest  942344  of  Belfast  Linen  Handkerchief  Co.  (New  York). 

Handkerchiefs — SuFFiaENCY  of  Protest. — The  appraiser  classified  certain  hand- 
kerchief at  40  per  cent  ad  valorem  under  paragraph  282,  tariff  act  of  1913,  but  in  a 
supplemental  report  states  that  they  should  have  been  returned  at  30  per  cent  under 
paragraph  255.  Another  lot  which  he  classified  at  60  per  cent  under  paragraph  358 
he  reports  is  dutiable  at  40  per  cent  under  paragraph  282.  The  collector  called  atten- 
tion to  a  misnumbering  of  a  paragraph  in  the  protest. 

Opinion  by  Adamson,  G.  A.  It  was  held  that  the  context  and  other  description 
in  the  protest  itself  and  the  other  papers  in  the  case  clearly  indicating  the  law  under 
which  relief  is  sought  the  relief  should  be  granted  and  the  protest  was  sustained. 


Before  Board  1,  February  9, 1922. 

No.  44756.— Protest  939671  of  John  Wanamaker  (New  York). 

Feathers. — ^White  goose  feathers  which  have  been  split,  classified  at  40  per  cent 
ad  valorem,  are  claimed  dutiable  at  only  30  per  cent  under  the  provisions  of  para- 
graph 347. 

Opinion  by  McClelland,  G.  A.  On  the  authority  of  Abstract  44558  and  United 
States  V.  Massce  (9  Ct.  Cust.  Appls.  256;  T.  D.  38214),  the  goose  feathers  in  question 
were  held  dutiable  at  30  per  cent  under  paragraph  347. 

No.  44757.— Protests  940422,  etc.,  of  B.  Illfelder  &  Co.  et  al.  (New  York). 

Magnets — ^Toys. — Small  magnets  classified  as  toys  at  35  per  cent  ad  valorem  under 
paragraph  342,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures  of  metal  at  20 
per  cent  under  paragraph  167. 

Opinion  by  Sulltvan,  G.  A.  Magnets  capable  of  use  for  a  practical  purpose  and 
furnished  to  a  high  school  as  part  of  the  school  equipment  were  held  not  to  be  toys 
within  the  definition  in  Illfelder  v.  United  States  (1  Ct.  Cust.  Appls.  Ill;  T.  D. 
31115)  and  the  claim  under  paragraph  167  was  sustained. 
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No.  44768.— Protest  938518  of  Lewy  &  Cohen  (New  York). 

Beads  Loosslt  Strung. — Certain  beads  claasified  at  50  per  cent  ad  valorem  are 
claimed  dutiable  at  only  35  per  cent  under  the  provisions  of  paragraph  333,  tariff  act 
of  1913. 

Opinion  by  Suluvan,  G.  A.  On  stipulation  of  counsel  that  the  beads  in  question 
were  loosely  strung  for  facility  in  transportation  they  were  held  dutiable  at  35  per 
cent  under  paragraph  333. 

No.  44759.— Protest  942445  of  Kuttroff,  Pickhardt  &  Co.,  Inc.  (New  York). 

HTDROSULPHrrB  OP  Soda. — The  appraiser  reports  that  the  merchandise  in  ques- 
tion is  hydrosulphite  of  soda.  It  was  classified  as  a  chemical  compound  at  15  per  cent 
ad  valorem  under  paragraph  5,  tariff  act  of  191^,  and  is  claimed  dutiable  at  one-fourth 
per  cent  per  pound  under  paragraph  67. 

Opinion  by  Brown,  G.  A.  Paragraph  67  provides  for  '*  hyposulphite  of  soda*'  at 
the  rate  claimed  in  the  protest,  but  does  not  mention  hydrotulphite  of  soda.  On  the 
record  the  protest  was  overruled. 


Before  Board  2,  February  9,  1922. 

No.  44760.- Protest  939916  of  F.  L.  Kraemer  &  Co,  (New  York). 

Copper  Foil — Copper  in  Strips. — Copper  foil  in  strips  1  inch  wide  and  .003  of 
an  inch  thick,  classified  as  a  manufacture  of  metal  at  20  per  cent  ad  valorem  under 
paragraph  167,  tariff  act  of  1913,  is  claimed  properly  dutiable  as  copper  in  Btdps  at  5 
I)er  cent  under  paragraph  147. 

Opinion  by  Fischer,  G.  A.  The  appraiser  concedes  that  the  copper  foil  in  question 
is  in  the  form  of  strips.  It  was  therefore  held  dutiable  as  claimed  under  paragraph 
147.    Abstract  44348  followed. 


Before  Board  3,  February  9,  1922. 

No.  44761.— Protest  940848  of  Union  Paint  Co.  (New  York). 

Paint  in  Drums. — This  protest  is  against  the  assessment  of  duty  on  certain  drums 
which  were  imported  filled  with  paint. 

Opinion  by  WArrE,  G.  A.  The  drums  in  question  were  treated  as  unusual  con- 
tainers and  assessed  separately.  The  record  revealing  no  reason  for  changing  that 
assessment,  the  protest  was  overruled. 


Before  Board  1,  February  14,  1922. 

No.  44762.— Protests  941391,  etc.,  of  Rutherford  S.  Finch  (St.  Paul). 

Metal  Pocket  Pencils. — ^Metal  pocket  pencils,  some  with  and  others  without 
clips,  with  an  advertisement  stamped  on  each  pencil,  classified  at  60  per  cent  ad  valo- 
rem under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  at  20  per  cent  under 
paragraph  167,  the  contention  being  that  these  pencils  are  not  dutiable  under  para- 
graph 356  because  they  are  novelties  for  advertising  purposes. 

Opinion  by  Sullivan,  G  A.  Although  some  of  the  pencils  are  larger  than  others, 
none  of  them  is  as  long  as  ordinary  lead  pencils.  It  wsts  found  that  they  are  designed 
to  be  carried  on  the  person  and  therefore  are  within  the  provisions  of  paragraph  356. 
G.  A.  7625  (T.  D.  34870),  affirmed  in  Gallagher  v.  United  States  (6  Ct.  Cust.  Appls. 
106;  T.  D.  35343),  and  Hensel  v.  United  States  (6  Ct.  Cust.  Appls.  162;  T  D.  35434) 
followed.  United  States  v.  Borgfeldt  (7  Ct.  Cust.  Appls.  367;  T.  D.  36909)  distin- 
guished.   Brown,  General  Appraiser,  dissented. 
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No.  44768.— Protest  941185  of  Nelflon  Bead  Go.  (New  York). 

Bead  and  Mrtal  Necklaces. — Necklaces  composed  of  graduated  greenish  beads 
resembling  jade,  held  together  by  links  of  a  white  metal  resembling  silver,  and  with 
white  metal  ornaments,  classified  as  jewelry  at  60  per  cent  ad  valorem  under  para- 
graph 356,  tariff  act  of  1913,  are  claimed  dutiable  as  articles  in  chief  value  of  beads  at 
50  per  cent  under  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  American  Bead  Go.  v.  United 
States  (7  Gt.  Gust.  Appls.  18;  T.  D.  36259)  the  classification  of  the  necklaces  in  ques- 
tion as  jewelry  under  paragraph  356  was  affirmed.  United  States  v.  JntematioDal 
Forwarding  Go.  (6  Gt.  Gust.  Appls.  25;  T.  D.  35272)  cited. 


Before  Board  1,  February  16, 1922. 

No.  44764.— Protests  938547,  etc.,  of  A.  W.  Fenton,  jr.  (Cleveland). 

Wood  Strips  for  Grates — Lumber. — Rough  sawed  strips  of  wood  imported  and 
used  for  making  stove  crates,  classified  as  manufactures  of  wood  under  paragraph  176 
or  as  packing-box  shocks  under  paragraph  171,  tariff  act  of  1913,  at  15  per  cent  ad 
valorem,  are  claimed  free  of  duty  as  lumber  not  further  manufactured  than  sawed 
under  paragraph  647. 

Opinion  by  McGlbixand,  G.  A.  It  appeared  that  nine  pieces  of  different  sizes  are 
required  for  constructing  a  crate,  but  that  the  importations  h^re  involved  contained 
only  one  of  the  nine  pieces  of  wood  thus  used.  The  claim  for  free  entry  under  para- 
graph 647  was  sustained.    Abstract  40748  noted. 

No.  44765.— Protests  934790,  etc.,  of  Bloomingdale  Bros,  et  al.  and  protests  935288, 
etc.,  of  Pietro  de  Angeli  et  al.  (New  York). 

Lambskins — Glove  Leather. — Lambskins  classified  at  10  per  cent  ad  valorem 
under  paragraph  359,  tariff  act  of  1913,  are  claimed  free  of  duty  under  paragraph  530. 

Opinions  by  McGlelland,  G.  A.  Keshishian  v.  United  States  (11  Gt.  Gust.  Appls. 
— ;  T.  D.  38961)  followed,  holding  imfinished  lambskins  entitled  to  free  entry  as 
leather  not  specially  provided  for  under  paragraph  530. 

No.  44766.— Protest  942588  of  J.  J.  Gavin  &  Go.  (New  York). 

GALALrrH  Bracelets. — Galalith  bracelets  classified  at  60  per  cent  ad  valorem  under 
paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  at  15  per  cent  under  paragraph 
385. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  Abstract  44071  galalith  bracelets 
were  held  dutiable  under  paragraph  385  as  claimed. 

No.  44767.— Protest  942160  of  Gimbel  Bros.,  protest  941234  of  Albert  Lorsch  &  Co., 
protest  942481  of  Nelson  Bead  Go.,  and  protest  941182  of  Saks  &  Go.  (New  York). 

Amber  Beads. — ^Amber  beads  classified  at  35  per  cent  ad  valorem  under  para- 
graph 333,  tariff  act  of  1913,  are  claimed  dutiable  at  20  per  cent  under  paragraph  357. 

Opinions  by  Sullhtan,  G.  A.  Amber  beads  were  held  dutiable  as  precious  or 
semiprecious  stones,  cut  but  not  set,  suitable  for  use  in  the  manufacture  of  jewelry, 
at  20  per  cent  under  paragraph  857.    G.  A.  8469  (T.  D.  38883)  followed. 

Before  Board  1,  February  17, 1922, 

No.  44768.— Protest  936991  of  Isler  &  Guye  (New  York). 

Straw  Flowers. — ^Merchandise  classified  as  artificial  flowers  at  60  per  cent  ad 
valorem  under  paragraph  347,  tariff  act  of  1913,  are  claimed  dutiable  as  manufac- 
tures of  straw  at  25  per  cent  under  paragraph  368. 

Opinion  by  McGlelland,  G.  A.  On  the  amended  report  of  the  appraiser  the 
flowers  in  question  were  held  dutiable  as  manufactures  of  straw  under  paragraph 
368  as  claimed. 
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No.  44769.— Protest  940139  of  N.  Snelleiiburg  &  Co.  (Philadelphia). 

CiALALiTH  Articlbs. — Bracelets  and  necklaces  composed  of  galalith  and  imitation 
precious  stones,  classified  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356, 
tariff  act  of  1913,  are  claimed  dutiable  at  15  per  cent  under  paragraph  385. 

Opinion  by  Sullivan,  G.  A.  The  galalith  bracelets  and  necklaces  in  question 
^ere  held  dutiable  under  paragraph  385  at  15  p^r  cent.  Abstracts  43958  and  44229 
followed. 


Before  Board  2,  February  17,  1922. 

Ko.  44770.— Protest  937489  of  Birn  &  Wachenh^m  (New  York). 

Cellophane  in  Sheets. — Cellophane  in  sheets  classified  as  yams,  threads,  or 
filaments  of  artificial  silk  at  35  per  cent  ad  valorem  under  paragraph  319,  tariff  act 
of  1913,  is  claimed  dutiable  as  a  nonenumerated  manufactured  article  at  15  per  cent 
under  paragraph  385. 

Opinion  by  Howell,  G.  A.  On  the  authority  of  G.  A.  8459  (T.  D.  38816)  cello- 
phane in  sheets  was  held  dutiable  as  a  nonenumerated  manufactured  article  under 
paragraph  385. 

Before  Board  1,  February  20,  1922. 

No.  44771.— Protest  937772,  etc.,  of  Kwong  Lee  Chong  &  Co.  et  al.  (San  Francisco). 

Fish  Sounds.— It  is  claimed  here  that  fish  sounds  are  free  of  duty  under  paragraph 
419,  tariff  act  of  1913. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  United  States  v.  Brown  (10  Ct. 
Oust.  Appls.  47;  T.  D.  38295)  the  fish  soimds  in  question  were  held  entitled  to  free 
entry  imder  paragraph  419. 

No.  44772.— Protests  943001,  etc.,  of  B.  Altman  &  Co.  (New  York). 

Ruos. — Certain  rugs  are  claimed  dutiable  at  35  per  cent  under  paragraph  293, 
tariff  act  of  1913. 

Opinion  by  Brown,  G.  A.  The  rugs  in  question  were  held  dutiable  under  paragraph 
293  as  claimed.  United  States  v.  Trorlicht  (10  Ct.  Cust.  Appls.  254;  T.  D.  38618) 
followed. 


Before  Board  3,  February  20, 1922. 

No.  44778.— Protest  942255  of  F.  N.  Giavi  (New  York). 

Short  AGE. — ^An  allowance  in  duty  is  claimed  on  4  cases  of  anchovies  reported 
short  by  the  discharging  inspector. 

Opmion  by  Adamson,  G.  A.  The  evidence  supporting  the  claim,  the  protest  was 
sustained. 

No.  44774.— Protest  941506  of  Midland  Linseed  Products  Co.  (New  York). 

Shortage. — It  is  claimed  here  that  duty  should  not  have  been  assesBed  on  1,257 
bags  of  screenings  which  the  discharging  inspector  reported  were  not  found. 

Opinion  by  Adamson,  G.  A.  On  the  proof  furnished  at  the  hearing  the  protest 
was  sustained. 

No.  44776.— Protest  940934  of  Geo.  S.  Bush  &  Co.,  Inc.  (Seattle). 

Shortage. — ^An  allowance  in  duty  is  claimed  on  one  piece  of  pongee  silk* on  the 
ground  that  it  was  not  imported. 

Opinion  by  Adamson,  G.  A.  The  invoice  specified  that  the  case  contained  30 
piecee  of  silk,  but  the  evidence  showed  that  only  29  pieces  were  imported.  The 
protest  was  therefore  sustained. 
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Bbforb  Board  1,  February  23, 1922. 

No.  44776.— Protest  941615  of  Abraham  &  Strauas  (New  York). 

Wrist  Watchbs. — The  merchandise  consists  of  wrist  watches  with  bracelets  of 
leather  with  gold  or  silver  buckles.  I^he  movements  were  classified  at  30  x>er  cent  ad 
valorem  under  paragraph  161,  tariff  act  of  1913,  and  the  bracelets  and  cases  were 
classified  as  jewelry  at  60  per  cent  under  pragraph  356.  They  are  claimed  dutiable  at 
50  per  cent  under  paragraph  167. 

Opinion  by  Suluvan,  G.  A.  The  appraiser  reports  that  the  bracelets  would  now 
be  returned  as  manufactures  of  gold  or  silver  at  50  per  cent  under  paragraph  167  and 
the  cases  at  30  per  cent  under  paragraph  161.  As  the  latter  claim  was  not  made  in 
the  protest,  It  was  sustained  as  to  the  bracelets  only,  which  were  held  dutiable  at 
50  per  cent  under  paragraph  167. 

No.  44777.— Protest  937532  of  Sing  Chong  Co.  (San  Francisco). 

Beads — Bone  Charms. — ^Necklaces  of  heavy  reddish  stone  beads  about  the  size 
of  marbles,  loosely  strung  on  cheap  white  cotton  cord,  classified  as  jewelry  at  60  per 
cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  as  beads 
loosely  strung  at  35  per  cent  under  paragraph  333.  Bone  charms,  also  claaaified  as 
jewelry  under  paragraph  356,  are  claimed  dutiable  as  manufactiures  of  bone  at  20  per 
cent  under  paragraph  368. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  Amercan  Bead  Co.  v.  United 
States  (7  Ct.  Cust.  Appls.  18;  T.  D.  36259)  the  stone  bead  necklaces  were  held  dutiable 
aa  beads  loosely  strung  imder  paragraph  333  as  claimed.  The  bone  charms  were  held 
dutiable  as  manufactures  of  bone  under  paragraph  368.  United  States  v.  Mandel 
(10  a.  Cust.  Appls.  44;  T.  D.  38294)  cited. 

No.  447  78.— Protest  942440  of  lona  Sales  Co.  (New  York). 

Migboscopb  Slidbs. — Microscope  slides  classified  as  manufactures  of  glass  at  30 
per  cent  ad  valorem  under  paragraph  95,  tariff  act  of  1913,  are  claimed  dutiable  as 
moimtings  for  microscopes  at  25  per  cent  under  paragraph  94. 

Opinion  by  Suujvan,  G.  A.  On  the  amended  return  of  the  appraiser  the  micro- 
scope'slides  in  question  were  held  dutiable  at  25  per  cent  under  paragraph  94. 

No.  44779.— Protest  942009  of  Stem  Bros.  (New  York). 

Apportionment  of  Value. — ^It  is  claimed  in  this  protest  that  duty  was  assessed 
at  60  per  cent  on  too  great  an  apportionment  of  value  for  certain  wrist  watches  and 
that  a  greater  sum  should  have  been  allowed  for  the  value  of  the  movements  upon 
which  to  apply  duty  at  30  per  cent  under  paragraph  161. 

Opinion  by  Sullivan,  G.  A.  The  protest  was  dismissed  for  the  reason  that  the 
question  raised  was  entirely  one  of  value. 

No.  44780.— Protest  941782  of  Gallagher  &  Ascher  (New  York). 

Thbrmombtbrs. — It  was  stipulated  that  the  thermometers  in  question  are  com- 
posed of  wood,  blown  glass,  and  metal,  metal  chief  value,  erroneously  dasaified  under 
paragraph  84,  tariff  act  of  1913,  as  articles  in  chief  value  of  blown  glass  at  45  per  cent 
ad  valorem.  They  are  claimed  dutiable  at  15  per  cent  under  paragraph  176  or  at 
20  per  cent  under  paragraph  167. 

Opinion  by  Sullivan,  G.  A.  There  was  nothing  in  the  case  but  the  sample  to 
indicate  under  which  provision  of  i>aragraph  167  the  thermometers  are  dutiable,  the 
stipulation  not  showing  whether  the  metal  is  nickel  or  whether  It  is  silver  plated. 
As  the  protest  claimed  the  20  per  cent  rate  under  paragraph  167,  on  the  theory  that  the 
Government  conceded  metal  to  be  chief  value  knowing  that  that  was  the  only  rate 
claimed,  the  protest  was  sustained. 

No.  44781. — Protests  942851,  etc.,  of  Lippmann,  Spier  &  Hahn  et  al.,  protests 
941344  and  942583  of  D.  Lisner  A.  Co.,  protest  941009  of  Samstag  &  Hilder  Bros., 
and  protest  942625  of  S.  Stem  (New  York). 
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Amber  Articles. — Amber  beads  and  clasps  classified  at  35  per  cent  ad  valorem 
under  paragraph  333,  tariff  act  of  1913,  are  claimed  dutiable  at  20  per  cent  imder 
paragraph  357. 

Opinions  by  Sullivan,  G.  A.  On  the  authority  of  G.  A.  8469  (T.  D.  38883)  the 
amber  beads  and  clasps  in  question  were  held  dutiable  at  20  per  cent  under  para- 
graph 357. 

No.  44782.-— Protest  943337  of  Syndicate  Trad'mg  Co.  (New  York). 

Rnos. — Rugs  classified  at  50  per  cent  ad  valorem  under  paragraph  300,  tariff  act 
of  1913,  are  claimed  dutiable  at  35  per  cent  under  paragraph  293. 

Opinion  by  Brown,  G.  A.  United  States  v.  Trorlicht  (10  Ct.  Cust.  Appls.  254; 
T.  D.  38618)  followed  as  to  rugs. 

No.  44788.— Protest  943288  of  Wm.  A.  Brown  &  C5o.  (New  York). 

Coloring. — ^A  commodity  classified  as  coloring  for  brandy,  etc.,  at  40  per  cent 
ad  valorem  under  paragraph  26,  tariff  act  of  1913,  is  claimed  dutiable  as  vegetable 
colcMring  at  }  of  one  cent  per  pound  xmder  paragraph  30. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  Abstract  44259  relating  to  similar 
merchandise  the  coloring  in  question  was  held  dutiable  imder  paragraph  30  as  claimed . 

No.  44784.— Protest  941651  of  Textile  AlUance,  Inc.  (New  York). 

Alizarin  Dyes. — A  commodity  classified  as  coal  tar  colors  at  30  per  cent  ad  valorem 
and  5  cents  a  pound  under  the  act  of  September  8,  1916,  is  claimed  dutiable  at  30  per 
cent  ad  valorem  under  paragraph  20,  tariff  act  of  1913. 

Opinion  by  Brown,  G .  A .  Colors  found  on  analysis  to  be  dyes  derived  from  alizarin 
were  held  dutiable  under  paragraph  20  as  claimed. 


Before  Board  1,  February  24, 1922. 

No.  44786.— Protests  939128,  etc.,  of  American  Bead  Co.  et  al.,  protest  937360  of 
Ignaz  Strauss  &  Co.,  and  protest  939914  of  John  Wanamaker  (New  York). 

Amber  Beads. — Amber  beads  classified  as  jewelry  at  60  per  cent  ad  valorem  under 
paragraph  356,  tariff  act  of  1913,  or  as  beads  at  35  per  cent  under  paragraph  333,  are 
claimed  dutiable  as  precious  or  semiprecious  stones  suitable  for  use  in  the  manufacture 
of  jewelry  at  20  per  cent  under  paragraph  357. 

Opinions  by  Sxtllivan,  G.  A.  G.  A.  8469  (T.  D.  38883)  followed,  holding  amber 
beads  dutiable  under  paragraph  357  as  claimed. 

No.  44786.— Protest  940722  of  U.  S.  Forwarding  Co.  (New  York). 

Rugs. — Chenille  rugs  are  claimed  dutiable  under  x>aragraph  293,  tariff  act  of  1913, 
at  35  per  cent  ad  valorem. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  United  States  v.  Trorlicht  (10  Ct. 
Cust.  Appls.  254;  T.  D.  38618)  the  chenille  rugs  in  question  were  held  dutiable  under 
paragraph  293  as  claimed. 

No.  44787.— Protests  942364,  etc.,  of  R.  Connor  et  al.  (New  York). 

Flannels. — ^Merchandise  classified  as  wool  cloth  at  35  per  cent  ad  valorem  under 
paragraph  288,  tariff  act  of  1913,  is  claimed  dutiable  as  flannels  at  30  per  cent  under  par- 
agraph 289. 

Opinion  by  Brown,  G.  A.  The  protests  were  sustained  on  the  authority  of  Con- 
nor V.  United  States  (9  Ct.  Cust.  Appls.  312;  T.  D.  38241). 


Before  Board  1,  February  27,  1922. 
No.  44788.— Protests  935940,  etc.,  and  942396,  etc.,  of  American  Express  Co.  et  al., 
protests  934638,  etc.,  of  Louis  A.  Consmiller  et  al.,  protests  943105,  etc.,  of  the 
Elite  Glove  Co.  et  al.,  protests  934620,  etc.,  of  the  General  Hide  and  Skin  Corpo- 
ration, protests  935592,  etc.,  of  Leopold  Karch  et  al.,  and  protests  939031,  etc., 
of  Mills  &  Gibb  Corporation  ot  aL  (New  York). 
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Lambskins,  Aluh-Tannbd — Glove  Lbather. — ^Alum-tanned  lambskins  claaBified 
at  10  per  cent  ad  valorem  under  paragraph  359,  tariff  act  of  1^13,  are  claimed  free  of 
duty  as  leather  not  specially  provided  for  under  paragraph  530. 

Opinions  by  McClelland,  G.  A.  Keshishian  v.  United  States  (11  Ct.  Oust.  Appls. 
— ;  T.  D.  38961)  followed,  holdii^  alum-tanned  lambskins  not  to  be  dutiable  as  glove 
leather  under  paragraph  359,  but  free  of  duty  under  paragraph  530. 

No.  44789.— Protest  943245  of  R.  H.  Macy  &  Co.  (New  York). 

Ruos. — Rugs  made  from  chenille  carpeting  classified  at  50  per  cent  ad  valorem 
under  paragraph  300,  tariff  act  of  1913,  are  claimed  dutiable  at  35  per  cent  under 
paragraph  293. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  United  States  v.  Trorlicht  (10  Ct. 
Oust.  Appls.,  254;  T.  D.  38618)  rugs  made  from  chenille  carpeting  were  held  dutiable 
under  paragraph  293  as  claimed.  Spool  Axminister  rugs  were  held  properly  classified 
at  50  per  cent  under  paragraph  300.  United  States  v.  Gertzen  (8  Ct.  Cust.  Appls.  428; 
T.  D.  37668)  followed. 

Befobe  Board  2,  February  27,  1922. 

No.  44790.— Protest  940946  of  Isler  &  Guye  (New  York). 

Manila  Hemp  Braids. — Hat  braids  classified  as  composed  in  chief  value  of  artificial 
idlk  at  60  per  cent  ad  valorem  under  paragraph  319,  tariff  act  of  1913,  are  claimed  to 
be  composed  in  chief  value  of  manila  hemp,  dutiable  under  paragraph  335. 

Opinion  by  Howell,  G.  A.  The  braids  in  question,  which  were  found  to  be  com- 
posed in  chief  value  of  manila  hemp,  dyed,  were  held  dutiable  at  20  per  cent  under 
paragraph  335. 

No.  44791.— Protests  934945,  etc.,  of  S.  Heim  &  Sons  et  al.  (New  York). 

Lace  Shawls  and  Scarps — Wool  Wearing  Apparel. — Wool  shawls  and  scarfs 
classified  as  lace  wearing  apparel  at  60  per  cent  ad  valorem  under  paragrai^  358, 
tariff  act  of  1913,  are  claimed  dutiable  as  wool  wearing  apparel  at  35  per  cent  under 
paragraph.  291. 

Opinion  by  Ho  well,  G.  A.  On  the  authority  of  Abstract  43841,  affirmed  in  Jaeger 
V,  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38962),  holding  the  proviaon  for  lace 
wearing  apparel  in  paragraph  358  to  be  more  specific  than  the  provision  for  shawls 
composed  of  wool  in  paragraph  291,  the  protests  were  overruled. 


Before  Board  1,  March  1,  1922. 

No.  44792.— Protest  936447  of  M.  J.  Corbett  &  Co.  (New  York). 

Amber  Beads  and  Clasps. — Amber  beads  and  clasps  classified  at  50  per  cent  ad 
valorem  under  paragraph  .^33,  tariff  act  of  1913,  are  claimed  dutiable  as  precious  or 
semiprecious  stones  suitable  for  use  in  the  manufacture  of  jewelry  at  20  per  cent 
under  paragraph  357. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  G.  A.  8469  (T.  D.  38883)  the 
amber  beads  and  clasps  in  question  were  held  dutiable  under  paragraph  357  as  claimed. 

No.  44798.— Protest  941875  of  Lippmann,  Spier  &  Hahn  (New  York). 

Amber  Beads. — The  appraiser  reports  that  the  merchandise  consists  of  real  amber 
beads  loosely  strung.  They  were  classified  at  35  per  cent  ad  valorem  under  para- 
graph 333,  tariff  act  of  1913,  and  are  claimed  dutiable  at  10  per  cent  under  paragraph 
367  or  at  20  per  cent  under  paragraph  357. 

Opinion  by  Sullivan,  G.  A.  Amber  beads  loosely  strung  were  held  dutiable  at 
20  per  cent  under  paragraph  357.    G.  A.  8469  (T.  D.  38883)  followed. 
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No.  44794.->-Prote6t  942643  of  the  Bertrose  Co.  (New  York). 

GALAI.ITH  Bracelets. — Bracelets  composed  of  galalith,  classified  as  jewelry  at  60 
per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  at 
15  per  cent  under  paragraph  385. 

Opinion  by  Sullfvan,  G.  A.  In  view  of  Abstract  44071  the  galalith  bracelets  in 
question  were  held  dutiable  under  paragraph  385  as  claimed.  « 

No.  44796.— Protests  943023,  etc.,  of  Wm.  E.  Flory  &  Co.  et  al.  (New  York). 

Galaltth  Articles. — Gralalith  pendants,  bracelets,  and  belts,  not  beade5i,  classified 
as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed 
dutiable  at  15  per  cent  under  paragraph  385. 

Opinion  by  Sullivan,  G.  A.  From  the  amended  report  of  the  appraiser  and  in 
accordance  with  Abstract  43958  the  galalith  articles  in  question  were  held  dutiable 
under  paragraph  385. 

No.  44796.— Protest  942921  of  Stem  Bros.  (New  York). 

IvoRT  Bracelets — Sicoid  Bracelets. — Ivory  bracelets  and  sicoid  bracelets 
classified  as  jewelry  under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  at 
35  per  cent  under  paragraph  369,  and  at  15  per  cent  under  paragraph  385,  respectively. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  United  States  v.  Darling  (10  Ct. 
Oust.  Appls.  57;  T.  D.  38334),  affirming  G.  A.  8222  (T.  D.  37869),.the  ivory  bracelets 
in  question  were  held  dutiable  as  manufactures  of  ivory  under  paragraph  369.  Mer- 
chandise described  as  sicoid  bracelets,  composed  of  galalith,  was  held  dutiable  under 
Iiaragraph  385  as  claimed.    Abstract  44071  followed. 


EEHEAE1N6  OBANTED. 

February  17,  1922. 

No.  44797.— Embroidered  Articlrs. — Protest  941428  of  Tx)rd  &  Taylor,  decided 
January  12,  1922.    Not  reported. 


Before  Board  1,  March  6,  1922. 

No.  44798.— Protest  940211  of  Nelson  Bead  Co.  (New  York). 

Beads  liOosELY  Struno. — ^Beads  loosely  strung  for  facility  in  transportation  only, 
classified  at  50  per  cent  ad  valorem,  are  claimed  dutiable  at  only  35  per  cent  imder 
the  provisions  of  paragraph  333,  tariff  act  of  1913. 

Opinion  by  Sullivan,  G.  A.  On  stipulation  of  counsel  that  the  beads  in  question 
were  erroneously  returned,  they  were  held  dutiable  at  35  per  cent  under  paragraph 
333  as  claimed. 

No.  44799.— Protest  943072  of  D.  Lisner  Co.  (New  York). 

IvoRT  Bead  Neck  Chains. — Neck  chains  composed  of  ivory  beads  with  ivory 
.clasps,  classified  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff 
act  of  1913,  are  claimed  dutiable  as  beaded  articles  at  50  per  cent  under  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  United  States  r.  Darling  (10  Ct. 
Cust.  Appls.  57;  T.  D.  38334),  affirming  G.  A.  8222  (T.  D.  37869),  neck  chains  com- 
posed of  ivory  beads  and  clasps  were  held  dutiable  as  beaded  articles  under  para- 
graph 333. 

Before  Board  1,  March  8,  1922. 

No.  44800.--Protest  939519  of  J.  W.  Robinson  Co.  (Los  Angeles). 

Metal  Pocket  Flasks. — The  merchandise  in  question  is  metal  pocket  fiasks, 
some  of  nickel  and  others  silver  plated,  partly  covered  with  leather.  They  were 
classified  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  and  are 
claimed  dutiable  at  the  appropriate  rate  under  paragraph  167. 
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OpinioD  by  Sullivan.  G.  A.  The  flasks  in  question  were  held  dutiable  under 
paragraph  167.    Abstract  39745  followed. 

No.  44801.— Protest  941186  of  Nelson  Bead  Co.  (New  York). 

iMrrATioN  Precious  Stones. — Imitation  precious  stones,  jewels,  cabachons.  or 
similar  merchandise  are  claimed  dutiable  as  manufactures  of  glass  or  paste  at  30  per 
cent  ad  valorem  under  paragraph  95,  tariff  act  of  1913,  rather  than  at  35  per  cent  under 
paragraph  333,  as  classified. 

Opinion  by  Sullivan,  G.  A.  Imitation  precious  stones  not  principally  used  for 
jewelry,  similar  to  that  passed  upon  in  Abstract  44108,  were  held  dutiable  as  manu* 
factures  of  glass  or  paste  under  paragraph  95. 

No.  44802.— Protest  942503  of  Wm.  A.  Brown  &  Co.  (New  York). 

Colored  Glass  Bracelets. — ^Bracelets  composed  of  colored  glass  classified  as 
jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed 
dutiable  as  articles  of  colored  glass  at  45  per  cent  under  paragraph  84. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  report  of  the  appraiser  the  braceletB 
in  question  were  held  dutiable  as  articles  of  colored  glass  under  paragraph  84.  Ab- 
stract 42366  followed. 

Before  Board  3,  March  8,  1922. 

No.  44808.— Protest  938147  of  the  Dayton  Co.  (Minneapolis). 

Shortage. — An  allowance  for  shortage  reported  by  the  appraiser  is  claimed  in 
this  case. 

Opinion  by  Adamson,  G.  A.  It  appeared  that  the  steamship  company  partially 
paid  the  importer  for  the  missing  items  as  though  lost  on  the  ship.  The  examiner 
found  certain  items  short  and  so  returned  on  the  invoice,  suggesting  robbery,  but 
there  is  no  evidence  to  show  whore  the  robbery  occurred  nor  what  was  the  extent  of 
it.  In  view  of  the  provisions  of  section  2921  of  the  Revised  Statutes  the  shortage 
reported  by  the  appraiser  was  allowed. 

No.  44804.— Protest  938385  of  Parmelee  Dohrmann  Co.  (Los  Angeles). 

Clerical  Error — DuRESs.^It  is  claimed  here  that  entry  at  too  high  a  value  was 
made  through  clerical  error.    It  is  also  claimed  the  entry  was  made  under  durees. 

Opinion  by  Adamson,  G.  A.  The  difference  involved  is  the  difference  in  the  way 
of  calculating  the  per  cent  of  differential  between  the  invoice  export  value  and  the 
home  market  value  in  Grermany.  No  manifest  clerical  error  was  discovered  nor  any 
duress.  The  entry  was  made  as  the  party  making  it  had  determined  and  intended 
to  make  it.    The  protest  was  therefore  overruled. 


Before  Board  1,  March  13»  1922. 

No.  44805.— Protest  943583  of  F.  W.  Woolworth  Co.  (New  York). 

Aluminum  Utensils. — Dishes,  teapots,  kettles,  and  other  articles  rompoeed  of 
aluminum  classified  as  toys  at  35  per  cent  ad  valorem  under  paragraph  342,  tariff  art 
of  1913,  are  claimed  dutiable  as  utensils  of  aluminum  at  25  per  cent  under  para- 
graph 134. 

Opinion  by  Sullivan,  G.  A.  The  claim  was  sustained  as  to  certain  items  whi<h 
were  held  dutiable  under  paragraph  134. 

No.  44806.— Protest  944167  of  Alex.  D.  Shaw  &  Co.  (New  York). 

Glass  Bottles.— Glass  bottles  containing  whisky  classified  as  decorated  at  45  per 
cent  ad  valorom  under  paragraph  84,  tariff  act  of  1913,  are  claimed  to  be  plain  glass 
dutiable  at  only  30  per  cent  under  paragraph  83. 

Opinion  by  Sullivan,  G.  A.  The  bottles  in  question  were  found  to  be  of  plain 
glass  and  the  claim  under  paragraph  83  was  sustained. 
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No.  44807.— Protest  944256  of  Lord  &  Taylor  (New  York). 

IvoRT  Pbndants. — Ivory  pendants  claasified  as  jewelry  at  60  per  cent  ad  valorem 
under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures  of  ivory 
at  35  per  cent  under  paragraph  369. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  report  of  the  appraiser  the  ivory 
pendants  in  question  were  held  dutiable  under  paragraph  369  as  claimed. 

No.  44808.— Protest  944259  of  Eimer  &  Amend  (New  York). 

MicROScopB  Slides  and  Cover  Glasses. — ^Microscope  slides  and  cover  glasses 
were  classified  as  manufactures  of  glass  at  30  per  cent  ad  valorem  under  paragraph  95, 
tariff  act  of  1913,  and  are  claimed  dutiable  at  2o  per  cent  under  paragraph  94. 

Opinion  by  Sullivan,  G.  A.  The  sUdee  and  cover  glasses  in  question  were  held 
dutiable  as  mountings  for  microscopes  under  paragraph  94.  G.  A.  8431  (T.  D.  38714) 
followed. 


Before  Board  3,  March  13,  1922. 

No.  44809 — Protest  936875  cff  H.  G.  Chandler  (Ogdensburg). 

CuRRENCT  Value. — ^The  question  here  relates  to  the  rate  of  depreciation  of  Cana- 
dian currency.  The  importer  states  in  his  protest  that  he  made  application  to  the 
consul  for  a  certificate  (Form  144-A),  and  was  informed  that  he  had  not  that  form, 
and  entry  was  made  with  a  notation  by  the  consul  upon  the  invoice. 

Opinion  by  WArrs,  G.  A.  It  appeared  that  the  certificate  for  which  application 
was  made  was  not  then  in  existence  or  provided  for  by  law  and  the  Secretary  of  the 
Treasury  declined  to  recognize  the  notation  by  the  consul  as  to  the  rate  of  exchange, 
or  to  instruct  the  collector  to  liquidate  at  any  other  value  than  the  proclaimed  vidue 
of  the  Canadian  currency.  The  board  having  no  equity  jurisdiction  was  constrained 
to  overrule  the  protest,  even  though  it  recognized  the  hardship  upon  the  importer,  it 
being  a  case  where  he  would  have  been  relieved  from  the  payment  of  duty  on  the 
difference  between  the  proclaimed  and  the  exchange  value  of  the  Canadian  currency 
if  Form  144  had  been  attached. 


Before  Board  1,  March  14,  1922. 

No.  44810.—Piotest  942925  of  Geo.  Borgfeldt  &  Co.  (New  York). 

Bead  Necklaces — Artists'  Colors. — Necklaces  composed  of  glass  beads  classified 
as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed 
dutiable  at  50  per  cent  under  paragraph  333.  Paints  or  colors  and  articles  incidental 
to  their  use  packed  in  cardboard  boxes  classified  as  toys  at  35  per  cent  under  paragraph 
342,  are  claimed  dutiable  as  artists'  colors  at  20  per  cent  under  paragraph  63. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  report  of  the  appraiser  the  neck- 
laces of  glass  beads  were  held  dutiable  as  articles  in  chief  value  of  beads  under  para- 
graph 333.  G.  A.  8241  (T.  D.  37954)  followed.  On  the  authority  of  Illfelder  v.  United 
States  (7  Ct.  Oust.  Appls.  53;  T.  D.  36311)  the  paint  boxes  were  held  dutiable  as 
artists'  colors  under  paragraph  63.     • 

No.  44811.— Protest  939779  of  L.  S.  Ayres  &  Co.  (Indianapolis). 

Beads  Loosely  Strung. — Strings  of  beads  without  clasps  which  were  classified  as 
beaded  articles  at  50  per  cent  ad  valorem  are  claimed  to  be  dutiable  as  loosely  strung 
at  only  35  per  cent  under  the  provisions  of  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  From  the  evidence  it  was  found  that  these  beads  are 
reetrung  after  importation .  In  view  of  Ix)rsch  v.  United  States  (8  Ct.  Oust.  Appls. ,  246 ; 
T.  D.  37521)  they  were  held  dutiable  at  only  35  per  cent  under  paragraph  333. 
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No.  44812.— Protest  941847  of  Aitken  Sons  &  Co.  (New  York). 

Ybdda  Hoods. — ^The  questioi)  here  is  whether  Yedda  hoods  are  wool  chief  value, 
dutiable  at  35  per  cent  ad  valorem  under  paragraph  291,  tariff  act  of  1913,  or  chiefly  of 
chip  or  straw,  dutiable  at  25  per  cent  under  paragraph  335. 

Opinion  by  Brown,  G.  A.  The  report  of  the  analjrst  indicating  that  straw  braid  is 
the  component  material  of  chief  value  in  the  Yedda  hoods  they  were  held  dutiable 
accordingly  under  paragraph  335  as  claimed. 

No.  44818.— Protest  939695  of  Bernard  Judea  &  Co.  (New  York). 

Wool  Hose. — ^This  protest  relates  to  merchandise  invoiced  as  colored  embroidered 
half  hose  classified  as  embroidered  wearing  apparel  at  60  per  cent  ad  valorem  under 
paragraph  358,  tariff  act  of  1913,  and  an  item  invoiced  as  fancy  half  hose  which  was 
classified  as  cotton  hose  at  60  per  cent  and  is  claimed  dutiable  at  50  per  cent  under 
paragraph  260. 

Opinion  by  Brown,  G.  A.  The  first  item  was  found  not  to  be  embroidered  but 
clocked,  provided  for  in  paragraph  288  at  40  per  cent,  and  the  second  item  was  appar- 
ently wool  also  dutiable  at  the  same  rate  under  paragraph  288.  As  the  correct  claim 
was  not  made  the  board  was  constrained  to  overrule  the  protest. 

No.  44814.— Protests  939236,  etc.,  of  Arthur  Walker  A  Co.  (New  York). 

Wool  Cloth.— Merchandiae  classified  as  in  chief  value  of  hair  of  the  Angora  goat 
at  40  per  cent  ad  valorem  under  paragraph  308,  tariff  act  of  1913,  is  claimed  to  be  wool 
chief  value,  dutiable  at  35  per  cent  under  paragraph  288  or  290. 

Opinion  by  Brown,  G.  A.  From  the  report  of  the  anal3rst  it  was  found  that  wool  is 
the  component  of  chief  value,  and  the  claim  under  paragraph  290  was  sustained. 

No.  44816.— Protests  943604,  etc.,  of  E.  Stegemann,  jr.,  et  al.  (New  York). 

AxMiNSTBR  Rugs. — ^The  appraiser  reports  that  the  rugs  in  question  are  made  from 
Axminster  or  chenille  carpeting.  They  were  classified  at  50  per  cent  ad  valorem 
under  paragraph  300,  tariff  act  of  1913,  and  are  claimed  dutiable  at  35  per  cent  imder 
paragraph  293. 

Opinion  by  Brown,  G.  A.  The  rugs  in  question  were  held  dutiable  as  Axminster 
or  chenille  carpets  under  paragraph  293.  United  States  v,  Trorlicht  (10  Ct.  Oust. 
Appls.  254;  T.  D.  38618)  followed. 

No.  44816.— Protest  937279-62828  of  G.  W.  Sheldon  &  Co.  (Chicago),  protest  943486 

of  H.  W.  Robinson  &  Co.,  and  protests  943484,  etc.,  of  J.  B.  Thompson  Sl  Co.  et  a]. 

(New  York). 

Flannels. — ^Merchandise  classified  as  wool  cloth  at  35  per  cent  ad  valorem  under 

paragraph  288,  tariff  act  of  1913,  is  claimed  dutiable  as  flannels  at  30  per  cent  under 

paragraph  289. 

Opinions  by  Brown,  G.  A.  On  the  authority  of  Connor  v.  United  States  (9  Ct. 
(!ust.  Appls.  312;  T.  D.  38241)  the  merchandise  in  question  was  held  dutiable  as 
flannels  under  paragraph  289,  rather  than  as  wool  cloth  under  paragraph  288. 


Before  Board  3,  Mai\ch  14,  1§22. 

No.  4481 7.— Protest  940992  of  C.  A.  Turner,  Inc.  (Pittsburgh). 

Shortage. — It  is  claimed  here  that  owing  to  a  miscalculation  in  the  invpice  the 
importer  was  chaiged  with  more  merchandise  than  was  shipped  or  received. 

Opinion  by  Adamson,  G.  A.  It  was  clearly  shown  by  the  evidence  that  the  im- 
porter did  not  receive  all  the  merchandise  on  which  he  paid  duty  and  that  the  portion 
found  short  never  left  the  foreign  shipper,  the  shipper  having  recognized  the  mistake 
and  refunded  the  difference.  It  was  held  that  the  importer's  claim  for  shortage  wtf 
not  vitiated  by  his  showing  that  it  was  brought  about  through  a  clerical  error,  and  the 
TTotost  was  sustained. 
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Before  Board  1,  March  20, 1922. 

No.  44818.— Protest  941682  of  Oriental  Bead  Co.  (New  York). 

Beads  of  Colored  Glass. — Merchandise  classified  as  articles  of  colored  glass  at 
45  per  cent  ad  valorem  under  paragraph  84,^  tariff  act  of  1913,  is  claimed  dutiable  as 
beads  at  35  per  cent  under  paragraph  333. ' 

Opinion  by  Sullivan,  G.  A.  Round,  cylindrical,  or  egg-shaped  glass  beads  of  various 
colors  used  in  making  necklaces'  were  held  dutiable  as  beads  loosely  strung  under 
paragraph  333,  rather  than  under  paragraph  84. 

No.  44819.— Protest  939105  of  Nelson  Bead  Co.  (New  York). 

Imftation  Precious  Stones. — It  is  claimed  in  this  case  that  merchandise  classified 
aa  beads  at  35  per  cent  ad  valorem  under  paragraph  333,  tariff  act  of  1913,  Is  dutiable 
as  imitation  precious  stones  at  20  per  cent  under  paragraph  357. 

Opinion  by  Suluvan,  G.  A.  On  the  authority  of  Abstract  44493,  relating  to  similar 
merchandLse,  the  claim  under  paragraph  357  was  sustained  as  to  certain  items.  , 

No.  44820.— Protest  938422  of  Leonhardt  &  Brush  (New  York). 

Amber  Beads. — Pieces  of  amber  classified  as  beaded  articles  at  50  per  cent  ad  valo- 
rem under  paragraph  333,  tariff  act  of  1913,  are  claimed  dutiable  as  semiprecious 
atones  at  20  per  cent  under  paragraph  357. 

Opinion  by  Sullivan,  G.  A.  The  merchandise  which  was  found  to  consist  of  amber 
beads  loosely  strung  was  held  dutiable  imder  paragraph  357  as  claimed.  G.  A.  8469 
T.  D.  38883)  followed.  

Before  Board  2,  March  20, 1922. 

No.  44821.— Protest  936493  of  F.  W.  Myers  &  Co.  (Detroit). 

Iron  Rods — Bolts. — So-called  truss  rods  of  iron  used  in  packing  rolls  of  roofing, 
which  were  classified  as  manufactures  of  metal  at  20  per  cent  ad  valorem  under  para- 
graph 167,  tariff  act  of  1913,  are  claimed  dutiable  as  bolts  of  iron  at  10  per  cent  under 
paragraph  123. 

Opinion  by  Fischer,  G.  A.  Without  proof  to  show  that  the  merchandise  in  ques- 
tion is  bolts  and  not  rods,  the  board  was  unwilling  to  hold  that  the  collector  was  wrong 
a  nd  overruled  the  protest. 

No.  44822.— Protest  942489  of  Edwin  Harding  (New  York). 

Machine  Tools.- A  twist  drill  grinding  machine  was  classified  as  a  manufacture 
of  metal  at  20  per  cent  ad  valorem  under  paragraph  167,  tariff  act  of  1913,  and  is 
claimed  dutiable  as  a  machine  tool  at  15  per  cent  under  paragraph  165. 

Opinion  by  Fischer,  G.  A.  On  the  amended  return  of  the  appraiser  the  merchan- 
dise was  held  dutiable  as  a  machine  tool  under  paragraph  165  as  claimed. 

No.  44823.— Protests  941946,  etc.,  of  Gallagher  A  Ascher  (New  York). 

Common  Paper-Box  Board.— Merchandise  classified  under  paragraph  332,  tariff 
act  of  1913,  is  claimed  to  be  common  paper-box  board,  dutiable  at  5  per  cent  ad 
valorem  under  paragraph  320. 

Opinion  by  Fischer,  G.  A.  Upon  stipulation  of  counsel  that  the  merchandise  is 
the  same  as  ^at  passed  upon  in  Abstract  44616  it  was  held  dutiable  as  common  paper- 
box  board  under  paragraph  320. 

No.  44824.— Protests  941005,  etc.,  of  Smith  Kirkpatrick  &  Co.  (New  York). 

Handmade  Copying  Paper. — Tissue  copying  paper  classified  at  30  per  cent  ad 
valorem  under  paragraph  323,  tariff  act  of  1913,  is  claimed  dutiable  as  handmade  paper 
at  25  per  cent  under  paragraph  326. 

Opinion  by  Fischer,  G.  A.  Merchandise  invoiced  as  "Mino  copying  paper"  was 
found  to  be  handmade  and  held  dutiable  under  paragraph  326.  The  protest  was 
overruled  as  to  "Ino  copying  paper,''  which  was  found  to  be  machine  made.  G.  A. 
7979  (T.  D.  36767)  followed. 
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No.  44826.— Protest  939266  of  H.  B.  Thomas  &  Co.  (San  Francisco). 

**Pbacb  Stamps."— So-called  "Peace  stamps"  of  green  paper  1  inch  in  width  by 
1}  inches  in  length,  having  imprinted  thereon  a  picture  of  the  Rheims  Cathedral  and 
the  Latin  words  **Pax,  Veritas,  Libertas,  and  Justitia,"  were  classified  as  printed 
matter  at  15  per  cent  ad  valorem  under  paragraph  329,  tariff  act  of  1913,  and  are  claimed 
entitled  to  free  entry  under  paragraph  425,  426,  or  610. 

Opinion  by  Fischer,  G.  A.  No  proof  having  been  submitted  in  support  of  any  of 
the  claims  the  protest  was  overruled. 

No.  44826.— Protests  938621,  etc.,  of  Stem  Bros.  (New  York). 

Embroidered  Articles. — Pieces  of  woven  cotton  or  flax  canvas  stitched  with  an 
ornamental  design  in  colored  wool  3ram  were  classified  as  embroidered  articles  at  €0 
per  cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  and  are  claimed  dutiable 
as  maenufactures  in  chief  value  of  wool  at  35  per  cent  under  paragraph  288. 

Opinion  by  Wellbr,  G.  A.  On  the  authority  of  G.  A.  8343  (T.  D.  38415),  aflirmed 
in  United  States  v.  Field  (10  Ct.  Cust.  Appls.  183;  T.  D.  38550),  the  claim  under 
paragraph  288  was  sustained. 

No.  44827.— Protest  937561-62817,  of  Mandel  Bros.  (Chicago),  and  protests  940807. 
etc.,  of  Bernard  Ulmann  Co.  (New  York). 

Embroidered  Articles — ^Wrono  Claim. — ^These  protests  relate  to  merchandise 
classified  as  embroidered  articles  under  paragraph  358,  tariff  act  of  1913. 

Opinions  by  Weller,  G.  A.  In  G.  A.  8343  (T.D.  38415),  aflSrmed  in  United  States  v. 
Field  (10  Ct.Cu8t.  Appls.  183;  T.  D.  38550),  similar  merchandise  was  held  properly 
dutiable  as  manufactures  in  chief  value  of  wool  under  paragraph  288.  As  these  pro- 
tests do  not  make  that  claim  they  were  overruled. 


Before  Board  2,  March  23,  1922. 

No.  44828.— Protests  938858,  etc.,  of  Bloomingdale  Bros,  et  al.  (New  York). 

Embroidered  Articles. — Pieces  of  canvas  stitched  with  an  ornamental  design  in 
colored  wool  yam  were  classified  as  embroidered  articles  under  paragraph  358,  tariff 
act  of  1913,  at  60  per  cent  ad  valorem,  and  are  claimed  dutiable  as  manufacturee  in 
chief  value  of  wool  at  35  per  cent  under  paragraph  288. 

Opinion  by  Weller,  G.  A.  On  the  authority  of  United  States  v.  Field  (10  Ct. 
Cust.  Appls.  183;  T.  D.  38550),  afiirming  G.  A.  8343  (T.  D.  38415),  the  articles  in 
question  were  held  dutiable  as  manufactures  of  wool  under  paragraph  288  aa  claimed. 


Before  Board  3,  March  23,  1922. 

No.  44829.— Protest  939500  of  the  International  Clearance  C6.  (Pembina). 

Horses. — Six  horses  imported  from  Canada  by  a  retiuning  American  citizen  were 
classified  under  the  provision  for  horses  in  paragraph  186,  tariff  act  of  1913,  at  10  per 
cent  ad  valorem.  They  are  claimed  entitled  to  free  entry  imder  paragraph  397  which 
provides  for  animals  imported  for  breeding  purposes. 

Opinion  by  Wafte,  G.  A.  It  appeared  that  the  horses  in  question  were  not  im- 
ported for  breeding  purposes,  but  were  the  ordinary  farm  work  horses.  The  claim 
under  paragraph  397  was  therefore  overruled.  It  was  also  held  that  paragraph  398 
would  be  inapplicable,  as  a  citizen  of  the  United  States  is  not  a  person  emigrating. 
Abstract  38141,  aflSrmed  in  Newton  v.  United  States  (6  Ct.  Cust.  Appls.  503;  T.  D. 
36127),  cited. 

No.  44830.— Protest  939340  of  R.  F.  Jones  (Pembina). 

Dog. — Free  entry  under  paragraph  397,  tariff  act  of  1913,  is  claimed  for  a  dog  alleged 
to  have  been  imported  for  breeding  purposes.  It  i^as  classified  under  the  provision 
in  paragraph  187  for  live  animals  at  10  per  cent  ad  valorem. 
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Opinion  by  Waite,  G.  A.  The  certificates  required  by  the  regulations  were  not 
filed  with  the  entry.  Freeentry  under  paragraph  397  was  therefore  denied.  Abstracts, 
39040  and  40845  cited. 

No.  44831.— Protest  937503  of  S.  Ishiinitsu  &  Co.  (San  Francisco). 

Narazuke — SHOYtJ—VEOETABLEs  PREPARED.— Narazuke  was  classified  as  pre- 
pared v^ietables  at  25  per  cent  ad  valorem  under  paragraph  200,  tariff  act  of  1913, 
the  appraiser  stating  that  it  is  a'  combination  of  various  kinds  of  vegetables  such  as 
gourd,  ^gplant,  and  radishes  reduced  in  size  by  being  sliced.  The  protest  abo 
relates  to  c^oyu  which  was  classified  as  a  -sauce  at  25  per  cent  under  paragraph  201. 
Various  claims  are  made. 

Opinion  by  WArrE,  G.  A.  Shoyu  was  held  properly  classified  under  paragraph 
201  on  the  authority  of  Abstract  43496.  The  protest  was  also  overruled  as  to  the 
narazuke,  the  record  not  wammting  a  disturbance  of  the  collector's  action. 


Before  Board  2,  March  27,  1922. 

No.  44832.— Protest  943458  of  I.  S.  Wolf  &  Co.  (New  York). 

Woven  Fabrics. — ^Woven  fabrics  of  artificial  silk  and  cotton  classified  at  60  per 
cent  ad  valorem  under  paragraph  319,  tariff  act  of  1913,  are  claimed  to  be  composed 
in  chief  value  of  cotton  dutiable  at  30  per  cent  under  paragraph  266. 

Opinion  by  Howell,  G.  A.  Upon  stipulation  of  counsel  that  the  goods  are  com- 
posed chiefly  of  cotton  they  were  held  dutiable  under  paragraph  266  as  claimed. 

No.  44833;— Protests  942526,  etc.,  of  H.  D.  Catty  Co.  et  al.  and  protest  942662  of  J.  J. 
Gavin  &  Co.  (New  York),  and  protests  937297,  etc.,  of  Norris,  Inc.  (Savannah). 

Cellophane. — Cellophane  in  sheets  and  in  rolls,  classified  at  35  per  cent  ad  valorem 
under  paragraph  319,  tari£f  act  of  1913^  is  claimed  dutiable  at  15  per  cent  under^ara- 
graph  385. 

Opinions  by  Howell,  G.  A.  On  the  authority  of  G.  A.  8459  (T.  D.  38816)  the  cello- 
phane in  question  was  held  dutiable  as  a'nonenumerated  manufactured  article  under 
paragraph  385. 

No.  44834.— Protests  937052,  etc.,  of  Sweeney  &  Johnson  et  al.  and  protests  940865, 
etc.,  of  Mills  &  Gibb  Corp.  et  al.  (Cleveland  and  New  York). 

Jacquard  Figured  Upholstery  Goods. — ^Laces  classified  at  60  per  cent  ad 
valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed  dutiable  as  Jacquard 
figured  upholstery  goods  at  35  per  cent  under  paragraph  258. 

Opinions  by  Howell,  G.  A.  G.  A.  8187  (T.  T>.  37723),  where  similar  laces  were 
held  dutiable  under  paragraph  258,  followed. 


Before  Board  3,  March  27, 1922. 

No.  44835.— Protests  940799,  etc.,  of  Park  &  Tilford  et  al.  and  protest  942492  of 
Roger  &  Gallet  (New  York) . 

French  Internal  Revenue  Tax. — It  is  claimed  here  that  an  item  of  French 
internal  revenue  tax  is  not  dutiable  and  should  not  have  been  included  in  the  duti- 
able value  of  certain  perfpmery. 

Opinions  by  Hat,  G.  A.  The  collector  reports  that  the  tax  in  question  was  in- 
cluded in  the  entered  value  and  was  approved  by  the  appraiser.  Duty  having  been 
assessed  in  accordance  with  the  provisions  of  paragraphs  I  and  M,  Section  III,  tariff 
act  of  1913,  the  protests  were  overruled. 

No.  44836.— Protest  935885  of  Zach  Stewart  (Seattle). 

Earthenware  Decorated. — ^Merchandise  classified  as  decorated  china  at  55 
per  cent  ad  valorem  under  paragraph  80,  tariff  act  of  1913,  is  claimed  to  be  decorated 
earthenware,  dutiable  under  paragraph  79  at  40  per  cent. 
96370— 22— vol  41 34 
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Opinion  by  Hat,  Q.  A.    It  having  been  admitted  that  the  items  in  question  are 
decorated  earthenware  they  were  held  dutiable  under  paragraph  79  as  claimed. 


Before  Board  3,  March  29, 1922. 

No.  44887.— Protest  940990-63071  of  Sprague  Warner  &  Co.  (Oiicago). 

Cherries  Preserved. — ^The  appraiser  reports  that  the  merchandise  is  cherries 
preserved  in  sugar,  imp<»rted  in  hermetically  sealed  tins.  They  were  dassified  as 
preserved  fruit  at  20  per  cent  ad  valorem  under  paragraph  217,  tariff  act  of  1913,  and 
are  claimed  dutiable  under  paragraph  27  of  the  emeigency  tariff  of  liay  28, 1921,  at  3 
cents  per  pound. 

Opinion  by  Waits,  G.  A.  Paragraph  27  of  the  emeigency  tariff  provides  for  cher- 
ries in  a  raw  state.  As  it  appeared  beyond  question  that  the  cherries  in  question  are 
not  in  that  condition  the  protest  was  overruled. 

No.  44888.— Protest  940706-62708  of  Caldwell  Shipping  Co.  (Chicago). 

CuRRBNGT  Value. — It  is  claimed  here  that  there  should  have  been  a  recognition 
of  the  depreciation  of  the  currency  in  which  the  goods  were  purchased. 

Opinion  by  Watfe,  G.  A.  The  consular  certificate  of  depreciation  not  having 
been  present  at  the  time  of  entry  the  protest  was  overruled.  Abstracts  41372  and 
44636  noted. 

No.  44889.— Protests  930613-62106,  etc.,  of  the  F.  H.  Pfeiffer  Crockery  Co.  (Chi- 
cago), protests  937886,  etc.,  939429,  etc.,  942515,  and  942942  of  Chas.  Strieff  (New 
York),  protects  932736,  etc.,  of  Associated  Manuiactureis  Importing  Co.  (San 
Francisco),  and  protests  934514,  etc.,  of  Frank  P.  Dow  &  Co.  and  protest  933515 
of  Geo.  S.  Bush  &  Co.,  Inc.  (Seattle). 
Embossed  China — ^Embossed  Earthenware. — China  and  earthenware  em- 
bossed in  the  mold  and  classified  as  decorated  are  claimed  dutiable  as  plain  white. 

Opinions  by  Hat,  G.  A.  On  the  authority  of  Abstract  42940,  affirmed  in  United 
States  V.  Mutual  China  Co.  (9  Ct.  Oust.  Appls.  232;  T.  D.  38202),  Abstract  43723, 
affirmed  in  United  States  v.  Todd  (11  Ct.  Cust.  Appls.—;  T.  D.  38690),  and  Abstract 
43801  embossed  china  was  held  dutiable  at  60  per  cent  under  paragraph  80  and  «n- 
bossed  earthenware  at  35  per  cent  under  paragraph  79. 


Before  Board  1,  March  31,  1922. 

No.  44840.— Protest  943349  of  Wiener  Bros.  (New  York). 

Galalfth  Necklaces.— Galalith  necklaces  classified  as  jewelry  at  60  per  cent  ad 
valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  as  nonenumerated 
manufactured  aiticles  at  15  per  cent  under  paragraph  385. 

Opinion  by  Sullivan,  G.  A.  Galalith  necklaces  were  held  dutiable  as  nonenu- 
merated manufactured  articloB  under  paragraph  385.    Abstract  44071  followed. 


Before  Board  3,  March  31, 1922. 

No.  44841.— Protests  934624,  etc.,  of  Vogt  &  Dose  (New  York). 

Embossed  China. — ^Merchandise  classified  as  decorated  china  at  55  per  cent  ad 
valorem  is  claimed  dutiable  at  only  50  per  cent  under  paragraph  80,  tariff  act  at  1913. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  United  States  v.  Todd  (11  Ct.  Cust 
Appls.—;  T.  D.  38690),  affirming  Abstract  43723,  white  china  embossed  in  the  moid 
was  held  dutiable  at  50  per  cent  under  paragraph  80. 
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No.  44842.— Protests  938253,  etc.,  of  T.  8.  Todd  &  Go.  et  al.  (Nev  York). 

Embossbd  Earthenwa&b. — ^Earthenware  embossed  in  the  mold  is  claimed  not  to 
be  dutiable  as  decorated. 

Embossed  earthenware  was  held  dutiable  at  35  per  cent  ad  valorem  under  para- 
graph 79,  tariff  act  of  1913.  Abstract  42940,  affirmed  in  United  States  v.  Mutual 
China  Co.  (9  Ct.  Oust.  Appls.,  232;  T.  D.  38202)  and  Abstract  43723,  affirmed  in 
United  States  r.  Todd  (11  Ct.  Oust.  Appls.—;  T.  D.  38690),  followed. 


March  10, 1922. 

No.  44848.— Vbgbtablbs  Pbbpabed.— Protest  939267  of  Pacific  Trading  Co.,  de- 
cided February  20, 1922.    Not  reported. 

March  20, 1922. 

No.  44844.— Coal-Tar  Colors.— Protest  941651  of  Textile  Alliance  (Inc.).  Ab- 
stract 44784. 

No.  44846.— Chbmioal  Comfouno.— Protest  931072  of  DoUiver  Bro.,  decided  Feb- 
ruary 21, 1922.    Not  reported. 


Beforb  Board  1,  April  4, 1922. 

No.  44846.— Protest  942186  of  M.  Goldforb  (New  York). 

Immortelles,  Dried  and  Dybd. — Dried  and  dyed  immortelles  classified  at  60 
per  cent  ad  valorem  under  paragraph  347,  tariff  act  of  1913,  are  claimed  dutiable 
as  cut  flowers,  preserved,  by  similitude,  at  25  per  cent  under  paragT^aph  210. 

Opinion  by  McClelland,  G.  A.  On  the  authority  of  Bayersdorfer  v.  United  States 
(7  Ct.  Oust.  Appls.  66;  T.  D.  36390)  the  immortelles  in  question  were  held  dutiable 
under  paragraph  210  as  claimed. 

No.  44847.— Protest  934408  of  Alex.  Murphy  &  Co.  (Philadelphia). 

Glove  Leather. — ^Merchandise  classified  as  glove  leather  at  10  per  cent  ad  valorem 
under  paragraph  359,  tariff  act  of  1913,  is  claimed  free  of  duty  as  leather  not  specially 
provided  for  under  paragraph  530. 

Opinion  by  McClelland,  G.  A.  Keehishian  v.  United  States  (11  Ct.  Oust. 
Appls.  — ;  T.  D.  38961)  followed,  holding  unfinished  glove  leather  entitled  to  free 
entry  under  paragraph  530. 

Before  Board  3,  April  4,  1922. 

No.  44848.— Protest  934605  of  D.  Gruen  Sons  &  Co.  (Cleveland). 

Currency  Value. — Recognition  of  the  depreciation  of  the  currency  of  invoices 
of  watches  and  parts  from  Switzerland  is  claimed  here. 

Opinion  by  Watte ,  G.  A.  The  currency  certificates  required  by  the  regulations 
not  having  been  filed  with  the  entries,  the  protest  was  overruled. 

No.  44849.— Protests  933189,  etc.»  of  B.  R.  Anderson  &  Co.  et  al.  (Seattle,  Los 
Angeles,  and  Portland  (Oreg.)) . 

NoRi — ^Dribd  Seaweed. — ^Asakusa  nori,  a  dried  seaweed,  which  was  classified  as 
vegetables  prepared  at  25  per  cent  ad  valorem  under  paragraph  200,  tariff  act  of 
1913,  is  claimed  free  of  duty  as  crude  seaweed  under  paragraph  552. 

Opinion  by  Watte,  G.  A.  On  the  authority  of  G.  A.  8272  (T.  D.  38072)  the  nori 
in  question  was  held  entitled  to  free  admission  as  crude  seaweed  under  para- 
graph 552. 
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No.  44850.— Protest  940849  of  Pekiiig  Bazaar  (San  Francisco). 

Fans. — ^M^^rchandise  classified  under  the  provision  for  fans  of  all  kinds  at  50  per 
cent  ad  valorem  in  paragraph  349,  tariff  act  of  1913,  is  claimed  entitled  to  free  ad- 
mission as  common  palm-leaf  fans  under  paragraph  480.  , 

Opinion  by  Hay,  G.  A.  The  appraiser  reports  that  the  fans  are  composed  of  a 
split  palm  leaf  braided  and  woven  after  the  manner  of  a  basket  and  the  handles 
wound  with  chair  cane.  On  the  authority  of  Abstract  44373  they  were  held  not  to 
be  common  palm  leaf  and  the  protest  was  overruled. 

No.  44851.— Protest  940113  of  C.  J.  Tower  &  Sons  (Bujffalo). 

Embrobnct  Tariff  Act. — Evaporated  milk  arriving  in  the  United  States  May 
27,  1921,  and  entered  June  1,  1921,  was  assessed  for  duty  under  paragraph  24  of  the 
emergency  tariff  of  May  27,  1921,  and  is  claimed  free  of  duty  under  paragraph  547 
of  the  tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  G.  A.  8504  (T.  D.  39005)  it  was  held 
that  the  law  in  effect  at  the  time  the  merchandise  was  entered  and  liquidated  is 
the  law  under  which  duty  should  be  assessed,  and  the  protest  was  overruled. 

No.  44852.— Protest  938232  of  Strachan  Shipping  Co.  (Savannah). 

Ship's  Equipment — Regulations. — ^Telemeters  used  in  steering  a  vessel  are 
claimed  free  of  duty  as  material  used  in  the  construction  of  a  ship  under  subsection  5, 
paragraph  J,  Section  IV,  tariff  act  of  1913.  Duty  was  assessed  under  paragraph  167 
at  20  per  cent. 

Opinion  by  Hay,  G.  A.  The  r^^lations  of  the  Secretary  of  the  Treasury  not 
having  been  complied  with,  the  protest  was  overruled.  G.  A.  8083  (T.  D.  37295)  and 
G.  A.  7668  (T.  D.  35086)  followed. 

No.  44858.— Protest  943249  of  Chas.  Strieff  (New  York). 

Embossed  China.— China  classified  as  decorated  at  55  per  cent  ad  valorem  under 
paragraph  80,  tariff  act  of  1913,  is  claimed  to  be  dutiable  as  not  decorated  under  the 
same  paragraph  at  50  per  cent. 

Opinion  by  Hay,  G.  A .  Upon  stipulation  of  counsel  and  the  appraiser's  report  that 
the  articles  consist  of  white  china  embossed  in  the  mold,  they  were  held  dutiable  at 
50  per  cent  under  paragraph  80.  Abstracts  43801  and  43723,  affirmed  in  United  States 
V,  Todd  (11  Ct.  Cust.  Appls.— •;  T.  D.  38690),  followed. 

No.  44854.— Protests  936170,  etc.,  of  Geo.  S.  Bush  &  Co.  (Seattle). 

Embossed  Earthenware. — The  question  here  is  whether  certain  earthenware  is 
dutiable  at  35  or  40  per  cent  ad  valorem  under  paragraph  79,  tariff  act  of  1913. 

Opinion  by  H  ay,  G .  A .  White  earthenware  embossed  in  the  mold  was  held  dutaable 
at  35  per  cent  under  paragraph  79.  Abstract  42940,  affirmed  in  United  States  v. 
Mutual  China  Co.  (9  Ct.  Cust.  Appls.,  232;  T.  I).  38202),  and  Abstract  43723,  affirmed 
in  United  States  v.  Todd  (11  Ct.  Cust.  Appls.—;  T.  D.  38690),  followed. 

No.  44855.— Protest  940836  of  Wm.  A.  Brown  &  Co.  (New  York). 

Chinese  Wine — Distilled  Spirfts. — ^Merchandise  invoiced  as  "Medicated  Nga- 
Ying  spirit"  and  ''Medicated  Fu-Kwat  spirit"  was  advisorily  classified  as  alcoholic 
medicinal  preparations  at  20  cents  per  pound  and  20  per  cent  ad  valorem  under  para- 
graph 16,  tariff  act  of  1913,  and  applying  paragraph  239.  The  collector  assessed  duty 
at  $2.^0  per  gallon  under  paragraph  239,  and  additional  duty  imder  section  300,  war 
revenue  act  of  1917,  at  11.10  per  gallon.  The  imx>orter8  contend  that  the  merchandise 
is  not  distilled  spirits  and  not  dutiable  under  the  war  revenue  act  of  1917  and  further 
claim  that  under  that  section  there  is  authority  to  collect  a  tax  on  perfumery  only. 

Opinion  by  Adamson,  G.  A.  Chinese  wines  were  held  to  be  spirituous  heverages. 
G.  A.  2098  (T.  D.  14047),  G.  A.  2295  (T.  D.  14411),  G.  A.  5421  (T.  D.  24675),  G.  A. 
7213  (T.  D.  31523)  cited.  Protest  overruled.  United  States  v.  Shallus  (9  Ct.  Cust. 
Appls.  168;  T.  D.  37999)  and  G.  A.  8465  (T.  D.  38875)  noted. 
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No.  4485e.— Protest  936977  of  Bullocks  (Loe  Angeles). 

Shobtaoe. — ^A  refund  of  duty  is  claimed  here  for  certain  merchandise  which  was  not 
imported. 

Opinion  by  Adamson  ,  6.  A.  The  evidence  was  found  to  sustain  the  claim  of  shortage, 
and  a  refund  was  directed. 

No.  44857.— Protest  937838  of  Oriental  Incense  A  Sunset  Perfume  Co.  (Loe  Angeles). 

Joss  Sticks. — ^Merchandise  invoiced  as  ''joss  sticks  (punk)*'  was  classified  as  a 
nonenumerated  article  at  15  per  cent  ad  valorem  under  paragraph  385^  tariff  act  of 
1913.    It  is  claimed  to  be  free  of  duty  as  joss  sticks  under  paragraph  521. 

Opinion  by  Adamson,  G.  A.  Strips  of  bamboo  about  a  foot  long,  covered  over  half 
the  length  with  some  substance  which  looks  like  the  punk  ordinarily  used  for  lighting 
firecrackers,  were  held  properly  classified  under  paragraph  385.  The  protest  was 
sustained  as  to  smaller  sticks  shown  to  have  no  other  use  than  as  joss  sticks,  which  are 
provided  for  under  paragnq>h  521  of  the  free  list. 


Before  Board  1,  April  6, 1922. 

No.  44858.— Protest  940321  of  H.  W.  Robinson  &,  Co.  (New  York). 

Amethyst  Beads. — Real  amethyst  classified  as  beads  at  35  per  cent  ad  valorem 
under  paragraph  333,  tariff  act  of  1913,  is  claimed  dutiable  under  the  provision  for 
precious  and  semiprecious  stones  in  paragraph  357  at  20  per  cent. 

Opinion  by  Sullivan,  G.  A.  In  view  of  the  stipulation  that  the  ameth3r8t  beads 
are  in  fact  real  amethysts,  the  claim  under  paragraph  357  was  sustained. 

No.  44869.— Protests  939091,  etc.,  of  Zucker  k  Josephy  (New  York). 

Oelluloid  Fan  Handles. — Fan  handles  classified  as  celluloid  articles  at  40  per 
cent  ad  valorem  under  paragraph  25,  tariff  act  of  1913,  are  claimed  dutiable  at  15  per 
cent  under  paragraph  385  or  at  25  per  cent  under  paragraph  34. 
.  Opinion  by  Sullivan,  G.  A.    From  the  report  of  the  analyst  it  was  found  that  the 
fan  handles  in  question  were  properly  classified  as  celluloid  articles  under  paragraph  25. 

No.  44860.— Protests  942078,  etc.,  of  American  Express  Co.  (New  York). 

Ruos. — Rugs  made  from  Axminster  or  chenille  carpeting  classified  at  50  per  cent 
ad  valorem  under  paragraph  300,  tariff  act  of  1913,  are  claimed  dutiable  at  35  per  cent 
under  paragraph  293. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  United  States  v,  TrorMcht  (10  Ct. 
Oust.  Appls.  254;  T.  D.  38618)  the  ru^  in  question  were  held  dutiable  as  Axminster 
or  chenille  carpets  under  paragraph  293. 


Before  Board  3,  April  6,  1922. 

No.  44861.— Protest  940899  of  F.  W.  Myers  &  Co.  (Ogdensburg). 

Veal — Calfskins. — ^Veal  in  the  form  of  the  carcasses  of  calves  with  the  skins  on 
was  assessed  as  veal  at  2  cents  per  pound  under  paragraph  14,  emei^gency  act.  It  is 
claimed  that  the  skins  should  have  been  admitted  free  of  duty  under  paragraph  506, 
tariff  act  of  1913. 

Opinion  by  Wafte,  G.  A.  It  was  found  that  the  skins  represent  10  per  cent  of  the 
total  weight  which  it  was  held  should  be  admitted  free  under  paragraph  506,  tariff 
act  of  1913,  as  claimed. 

No.  44862.— Protest  934310  of  Bullocks  (Los  Angeles). 

Antiques — Regulations. — Certain  beaded  bags  classified  as  beaded  articles  at 
50  per  cent  ad  valorem  under  paragraph  333,  tariff  act  of  191S,  are  claimed  free  of  duty 
as  antiques  under  paragraph  656. 
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Opinion  by  Waftb,  G.  A.  The  regulationB  not  having  been  complied  with  the 
protest  was  overruled.    Abstracts  42303  and  44358  followed. 

No.  44868.— Protest  939165  of  B.  Sirotta  (New  York). 

Models  of  Wearing  Apparel. — ^Models  of  women's  wearing  apparel  entered 
under  a  six  months'  bond  and  exported  are  claimed  free  of  duty  under  the  provisions 
of  i^ubsection  4,  paragraph  J,  Section  IV,  tariff  act  of  1913. 

Opinion  by  Hat,  G.  A.  It  appears  that  one  of  the  gowns  covered  by  the  bond  was 
sold  in  this  .country  and  for  that  reason  the  collector  treated  the  bond  as  vitiated. 
This  case  was  found  to  come  within  the  law  as  construed  by  the  Court  of  Customs 
Appeals  and  the  protest  was  sustained. 

No.  44864.— Protest  943248  of  Meakin  A  Ridgway  and  protest  987885  of  Chas.  Strieff 
(New  York). 

Embossed  China. — Merchandise  classified  as  decorated  china  at  55  per  cent  ad 
valorem  is  claimed  dutiable  at  only  50  per  cent  under  the  provisions  of  paragraph  80, 
tariff  act  of  1913. 

Opinions  by  Hay,  G.  A.  On  the  authority  of  Abstract  43723,  aflBnned  in  United 
States  V,  Todd  (11  Ct.  Oust.  Appls.  — ;  T.  D.  38690)  and  Abstract  43801,  white  china 
embossed  in  the  mold  was  held  dutiable  at  50  per  cent  under  paragraph  80. 

No.  44865.— Protests  930368,  etc.,  of  Baltimore  &  Ohio  Railroad  Co.  et  al.  (Baltimore 
and  Philadelphia). 

Embossed  Earthenware— Sufficiency  op  Protest.— These  protests  relate  to 
embossed  earthenware  classified  at  40  per  cent  ad  valorem  under  paragraph  79,  tariff 
act  of  1913.  One  protest  claims  that  it  should  have  been  assessed  as  '*  plain  white 
earthenware''  at  50  per  cent  under  paragraph  80. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  Abstract  42490,  affirmed  in  United 
States  V,  Mutual  China  Co.  (9  Ct.  Cust.  Appls.  232;  T.  D.  38202)  and  Abstract  43723, 
affirmed  in  United  States  v.  Todd  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38690),  earthenware 
embossed  in  the  mold  was  held  dutiable  at  35  per  cent  under  paragraph  79.  The  pro- 
test making  the  correct  claim  but  giving  the  wrong  paragraph  and  rate  was  held  suffi- 
cient.   G.  A.  8006  (T.  D.  36897)  cited. 


Before  Board  1,  April  10,  1922. 

No.  44866.— Protest  943394  of  Stem  Bros.  (New  York). 

AppoHTioNMENr  OP  Value — Manufaci  UKBs  OF  WooL. — It  Is  claimed  here  that 
in  the  value  of  certain  wrist  watches  a  greater  sum  should  have  been  allowed  fcx*  the 
value  of  the  movements.  Pieces  of  canvas  stitched  with  an  ornamental  design  in 
colored  wool  which  were  classified  as  embroidered  articles  at  60  per  cent  ad  valarero, 
under  paragraph  35S,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures  of 
wool  at  35  pel'  cent  under  paragraph  288. 

Opinion  by  Sullivan,  G.  A.  The  claim  regarding  the  vlaue  of  the  wrist  watches 
was  overruled.  Abstract  44779  cited.  On  the  authority  of  Tnited  States  r.  Field 
(10  Ct.  Cust.  Appls.  183;  T.  l\  38550)  the  pieces  of  canvas  were  held  duitable  as 
manufactiu-es  of  wool  under  paragraph  288. 

No.  41867.— Protest  943348  of  Jas.  A.  Hearn  &  Son,  Inc.  (New  YorkV 
(lALALiTii  ARfiCLEs-lioRN  CoMBs.— ^>ecklace8,  girdles,  and  buckles  composed 

of  galalith  and  c^mbs  composed  of  horn,  decorated,  were  classified  as  je\^elry  at  60 

per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  and  are  claimed  dutiable 

under  paragraphs  385  and  368,  respectively. 

Opinion  by  Sitliivan,  (^i.  A.    The  protest  wa?  sustained  as  to  the  galalith  articles 

claimed  dutiable  at  15  per  cent  under  paragraph  385,  but  overruled  as  to  the  horu 
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combs,  which  are  eo  ncmine  provided  for  at  25  per  cent  in  paragraph  3G8,  but  which 
were  claimed  dutiable  at  15  or  20  per  cent  under  the  same  paragraph.  Bliveu  v. 
United  States  (1  Ct.  Tuat.  Appls.  208;  T.  D.  31239)  cited. 

No.  44868.— Protest  942539  of  Friedman  &  Co.  (New  York). 

Bbad  Necklaces. — ^Bead  necklaces  which  have  to  be  reetrung  after  importation 
were  classified  as  beaded  articles  at  50  per  cent  ad  valorem  under  paragraph  333, 
tariff  act  of  1913,  and  are  claimed  dutiable  at  only  35  per  cent  under  the  same  para- 
graph. 

Opinion  by  Sullfvan,  G.  A.  Bead  necklaces  which  were  found  to  be  strung 
loosely  for  facility  in  transportation  were  held  dutiable  at  35  per  cent  under  paragraph 
333  as  claimed. 

Before  Board  3,  April  10, 1922. 

No.  44869.--ProteBts  938982,  etc.,  of  Mow  Lee  A  Co.  et  al.  (San  Fmncisco). 

Duck  Eoos — ^Eoos  Prepared  or  Preserved. — Duck  eggs  which  have  been 
treated  with  lime  and  water,  imported  in  wooden  crates  and  surrounded  by  the  mix- 
ture, were  classified  as  eggs  prepared  or  preserved  at  2  cents  per  pound  under  paragraph 
203,  tariff  act  of  1913.  They  are  claimed  free  of  duty  as  eggs  of  poultry  under  para- 
graph 478. 

Opinion  by  Waitb,  G.  A.  It  was  stipulated  that  the  mixing  of  lime  and  water  gen- 
erates heat  sufiSdent  to  cook  the  eggs  so  that  they  may  be  eaten  without  further 
preparation.  They  were  therefore  held  properly  classified  as  prepared  or  preserved 
under  paragraph  203. 

Before  Board  1,  April  12,  1922. 

No.  44870.— Protest  939698  of  D.  Lisner  A  Co.  (New  York). 

iMirATiON  Coral  Beads — ^Amber  Beads — Sitfficienct  of  Protest. — ^This  pro- 
test is  against  the  assessment  of  duty  at  35  per  cent  ad  valorem  on  coral  or  amber  beads 
or  pieces  of  amber,  claimed  dutiable  at  10  per  cent  under  paragraph  367  or  at  20  per 
cent  under  paragraph  357. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  G.  A.  8469  (T.  D.  38883)  the 
amber  beads  were  held  dutiable  at  20  per  cent  under  paragraph  357.  The  protest  was 
overruled  so  far  as  the  imitation  coral  beads  are  concerned,  there  being  nothing  in  the 
record  to  show  that  the  merchandise  and  facts  are  the  same  as  in  United  States  v* 
Battiloro  (9  Ct.  Cust.  Appls.  180;  T.  D.  38002)  and  United  States  v.  Bartiromo  (9  id. 
183;  T.  D.  38003),  which  were  dted.  United  States  v.  Lun  Chong  (3  Ct.  Cust.  Appls. 
468;  T.  D.  33041)  followed.    Brown,  G.  A.,  dissents  as  to  the  coral. 

No.  44871.— Protests  942511,  etc.,  of  G.  Sorrentino  (New  York.) 

Necklaces  of  Coral,  Shell,  Glass  Beads,  etc. — Some  of  the  merchandise  in 
question  was  assessed  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff 
act  of  1913,  and  the  remainder  as  articles  in  chief  value  of  coral  at  45  per  cent  under 
paragraph  98.  It  is  claimed  dutiable  at  20  per  cent  under  paragraph  357,  or  at  35  per 
cent  under  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  As  to  the  coral  and  shell  or  glass  beads  it  was  shown 
that  75  to  80  per  cent  of  the  value  of  these  strings  is  coral,  and  the  remainder  shell  or 
glass  beads.  On  the  authority  of  Consolidated  Elevator  Co.  v.  United  States  (8  Ct« 
Cust.  Appls.  267;  T.  D.  37536)  the  coral  beads  were  held  dutiable  at  20  per  cent  under 
paragraph  357  and  the  shell  and  glass  bead  portion  at  35  per  cent  under  paragraph  333. 
Necklaces  in  chief  value  of  coral,  complete  with  clasps  were  held  pn»porly  classified 
as  jewelry  under  paragraph  356. 
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Before  Boapd  ?.,  April  12,  1922. 

No.  44872.— Protest  938678  of  Doniger  <fe  Co.  (New  York). 

C0MMI8810NH.— The  qu^tion  here  Ib  whether  an  item  of  commission  is  dutiable  or 
nondutiable. 

Opinion  by  Waife,  G.  A.  llie  collector  reports  that  the  item  in  question  was 
included  in  the  entered  \alue  by  the  importers.  Nothing  having  l)een  found  in  the 
papers  to  bring  the  case  within  the  exception  of  the  rule  laid  down  in  paragraph  I, 
section  3,  tariff  act  of  1913,  the  protest  was  overruled. 

No.  148 78. -Protest  941878  of  H.  Finger  &  Co.  (New  York>. 

Eniered  Value. — ^Two  cylinders  which  were  entered  at  a  value  of  $10  each  were 
retiumed  by  the  appraiser  at  a  value  of  $5  each.  The  collector  assessed  duty  upon 
the  value  as  declared  by  the  importer. 

Opinion  by  Hay,  0.  A.  The  collector's  action  which  was  in  accrordance  with 
the  provisions  of  paragraph  I,  section  3,  tariff  act  of  1913,  was  affirmed  and  the  protest 
overruled. 

No.  44874.— Protests  940278,  etc.,  of  John  Piatt  &  Co.  (New  York). 

Sinp's  Equipment — Propeller  Governor.^.— Mechanical  devices,  called  Aspin- 
all  governors,  designed  to  regulate  the  revolutions  of  a  ship's  propeller,  are  claimed 
entitled  to  free  entry  as  ship's  equipment  under  subsection  5  or  6,  paragraph  J,  sec- 
tion 4,  tariff  act  of  1913.  They  were  aivessed  as  manufactures  of  metal  at  20  ])er 
cent  under  paragraph  167. 

Opinion  by  Hay,  (1.  A.  Aside  from  the  fiuestion  of  compliance  with  the  regula- 
tions, the  protests  were  overruled  on  the  authority  of  Abstracts  4.S846  and  43853. 

No.  44875.— Protest  940112  of  Urkin  Co.  rBuffalo^. 

Emergency  Tariff — Delay  in  Liquiimtton. — The  question  here  is  whether  cotton 
quilts  were  properly  assessed  under  the  emergency  tariff  act  of  May  27, 1921 . 

Opinion  by  Hay,  G.  A.  The  cases  of  quilts  in  question  arrived  at  Xew  York  on 
October  2, 1920,  where  they  were  entered  for  warehouse,  and  on  Usich  1 1, 1921,  a  con- 
sumption entry  intended  to  cover  the  quilts  in  question  was  filed  at  Buffalo.  Throu^ 
the  error  of  the  warehouse  at  New  York  or  some  other  a^^ency.  instead  of  the  four  cases 
of  quilts  four  bales  of  rugs  were  fon^vardcd.  The  quilts  did  not  reach  Buffalo  until 
June  20,  1921.  It  was  held  that  this  uiistakc,  while  unfortunate,  can  not  influence 
the  decision  that  the  merchandise  was  properly  assessed.  (j..A.  5249  (T.  D.  24118), 
Abstract  3897S,  and  (1.  A.  8504  (T.  D.  :J900o)  followed. 

No.  44876.— Protest  941152  of  Rene  Brierre  (New  York). 

'  Shortage  ok  CLorniNo.— It  is  alleged  here  that  6  suits  of  clothing  failed  to  arrive. 
The  discharging  inspector  reported  the  package  was  delivered  as  corded  and  sealed, 
and  the  appraiser  states  that  the  package  was  received  in  bad  order,  not  corded  and 
sealed,  and  a  portion  of  the  invoiced  contents  found  missing,  apparently  robbed. 

Opinion  by  Aj-»AiisoN.  Ci.  A.  The  reports  showing  that  the  package  left  the  dock 
corded  and  sealed  and  was  in  bad  order  when  e.xamined  later  by  the  appraiser,  the 
protest  was  overruled. 

No.  4487 7.- Protest  9t;5910  of  F.  Frisch  CNew  York). 

SfioRi A^K  ov  T jNh\.  — The  assessment  of  duty  on  10<»5  yards  cf  linen  alleged  to  have 
been  short  shipped  is  protested  here.  The  appraiser  reported  '* Number  of  pieces 
correct,  yardage  wrong,  apparent  error  on  part  of  shipper  in  verifying  yard«?e.'* 

Opinion  by  Adamson,  G.  A.  There  was  no  proof  offered  to  sustain  the  claim,  and 
the  opinion  of  the  appraiser,  under  the  circumstances,  failed  to  carry  conviction 
The  protest  was  therefore  overruled. 

No.  44878.— Protest  943531  of  George  Lueders  A  Co.  (New  York). 

Shortage  op  Oil. — ^A  refund  of  duty  is  sought  in  this  case  on  certain  bottles  of  oil 
found  short  by  the  appraiser. 
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Opiiiion  by  Adambon,  G.  A.  The  discharging  inspector  reported  that  the  case  had 
been  recoopered  and  it  wafi  found  that  the  missing  bottles  of  oil  were  never  landed  in 
the  United  States.    The  protest  was  therefore  sustained. 

No.  44879.— Protest  943368  of  Heyliger  &  Raubitschek  (New  York). 

Shortaob  of  Gloveg^ — ^The  payment  of  duty  on  6  dozen  pairs  of  gloves  claimed 
to  have  been  short  is  protested  here. 

Opinion  by  Adamson,  G.  A.  Being  satisfied  from  the  evidence  that  6  dozen  pairs 
of  gloves  were  short  landed,  the  protest  was  sustained. 

No.  44880.— Protest  942258  of  American  Bead  Go.  and  protest  942256  of'M.  J.  Cor- 
bett  A  Co.  (New  York). 

Shortage — Unexamined  Packages. — ^In  these  cases  the  collector  refused  to  make 
allowance  for  alleged  shortages  because  the  discharging  inspectors  reported  the 
packages  were  landed  in  good  order  and  the  proofs  ci  shortage  in  unexamined  packages 
required  by  T.  D.  37813  were  not  furnished. 

Opinions  by  Adamson,  G.  A.  The  collector  undoubtedly  having  done  right  in  the 
absence  of  the  proof  required  by  the  regulations,  the  protests  were  overruled. 

No.  44881.— Protest  941332  of  J.  R.  Simon  &  Co.  (New  York). 

Shobtaoe — Nonimportation. — ^This  protest  is  against  the  payment  of  duty  on 
merchandise  short  shipped.  In  the  absence  of  the  oath  required  by  the  customs 
regulations  duty  was  assessed  on  the  total  invoiced  and  entered  quantity. 

Opinion  by  Adamson,  G.  A.  A  nonimportation  of  the  merchandise  in  question 
having  been  clearly  established  the  protest  was  sustained. 


Before  Board  1,  April  14,  1922. 

No.  44882.— Protest  944472  of  B.  Altman  &  Co.  (New  York). 

Cotton  Ruos — ^Bath  Mats. — ^Merchandise  classified  as  bath  mats  made  of  cotton 
at  25  per  cent  ad  valorem  under  paragraph  264,  tariff  act  of  1913,  is  claimed  dutiable 
at  20  per  cent  under  paragraph  302. 

Opinion  by  Sullivan,  G.  A.  Upon  stipulation  of  counsel  that  the  merchandise 
consists  of  cotton  bath  rugs  identical  with  those  held  dutiable  at  20  per  cent  under 
paragraph  302  in  Abstract  38503,  the  protest  was  sustained. 

No.  44888.— Protests  939269,  etc.,  of  R.  U.  Delapenha  A  Co.  (New  York). 

Candy  Containers — Toys. — Cradles,  canoes,  motors,  bedsteads,  and  other  arti- 
cles composed  of  cardboard  and  containing  a  few  pieces  of  cheap  confectionery  were 
classified  as  toys  at  35  per  cent  ad  valorem  under  paragraph  342,  tariff  act  of  1913, 
and  are  claimed  dutiable  at  5  or  7  cents  per  pound  under  paragraph  325. 

Opinion  by  Sullfvan,  G.  A.  Upon  stipulation  of  counsel  that  the  merchandise  is 
the  same  in  all  material  respects  as  that  the  subject  of  Abstract  44665,  the  containers 
in  question,  in  chief  value  of  lithographically  printed  paper,  were  held  dutiable 
according  to  the  thickness  thereof  under  paragraph  325. 

No.  44884.— Protest  945352  of  Wm.  Bussang  and  protests  940961,  etc.,  of  Wm.  B. 
Leonard  (New  York). 

Flannels. — ^Merchandise  classified  as  wool  cloth  at  35  per  cent  ad  valorem  under 
paragraph  288,  tariff  act  of  1913,  is  claimed  dutiable  as  fiannel  at  30  per  cent  under 
paragraph  289. 

Opinions  by  Brown,  G.  A.  On  the  authority  of  Connor  r.  United  States  (9  Ct 
Cust.  Appls.  312;  T.  D.  38241)  the  claim  under  paragraph  289  was  sustained. 
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Befors  Board  3,  April  14,  1922. 

No.  44885.--Protest  912183  of  Geo.  Borgfeldt  A  Co.  (New  York). 

Embossed  China. — The  question  here  is  whether  china  embossed  in  the  mold  is 
dutiable  as  decorated  or  as  plain  white  under  the  provisions  of  paragraph  80,  tariff  act 
of  1913. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  United  States  r.  Todd  (11  Ct.  Cust. 
Appls.  — ;  T.  D.  38690)  and  Abstract  43801  china  embossed  in  the  mold  was  held 
dutiable  at  50  per  cent  under  paragraph  80  as  claimed. 

No.  44886.— Protest  938166  of  Sugar  Products  Co.  (New  Orleans). 

Value  of  Molasses — Improper  Remedy. — Waste  molasses  invoiced  at  2  cents  per 
gallon  was  appraised  at  3  cents  per  gallon.  The  examiner  announced  that  he  had 
made  an  error  in  advancing  the  molasses  but  was  not  permitted  to  correct  his  return. 
Notice  of  advance  was  given  to  the  importer,  who  filed  an  application  with  the  collec- 
tor that  the  papers  be  returned  to  the  appraiser  for  correction  of  the  error.  The  ap- 
praiser retained  the  papers  for  several  months  without  taking  action  thereon,  and  no 
appeal  to  reappraisement  was  filed.  The  entry  was  liquidated  as  appraised  and 
additional  duty  was  assessed. 

Opinion  by  Hay,  G.  A.  Immediately  upon  discovering  the  advance  the*  importer 
should  have  filed  an  appeal  to  reappraisement  as  provided  in  paragraph  M,  section  3, 
tariff  act  of  1913.    The  protest  was  overruled. 

No.  44887.— Protest  943016  of  H.  W.  Robinson  &  Co.  (New  York). 

Shortage. — It  is  sought  here  to  recover  duty  assessed  on  certain  articles  alleged 
to  have  been  found  short. 

Opinion  by  Adamson,  G.  A.  The  shortage  having  been  established  beyond  all 
question  the  protest  was  sustained.  United  States  v.  Borgfeldt  (11  Ct.  Cust.  Appls. 
— ;  T.  D.  38934)  cited. 

Bbtore  Board  3,  Aprh.  18,  1922. 

No.  44888.— Protests  944248  and  944453,  etc.,  of  Chas.  Streiff  (New  York). 

Embossed  Earthen  ware. — It  is  claimed  here  that  earthenware  embossed  in  the 
mold  ia  dutaable  at  35  per  cent  ad  valorem,  rather  than  at  40  per  cent  under  para- 
graph 79,  tariff  act  of  1913. 

Opinions  by  Hay,  G.  A.  On  the  authority  of  Abstract  42940,  affirmed  in  United 
States  V.  Mutual  China  Co.  (9  Ct.  Cust.  Appls.  232;  T.  D.  38202)  and  Abstract  43723, 
aflBrmed  in  United  State*  v.  Todd  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38690),  embossed 
earthenware  was  held  dutiable  at  35  per  cent  under  paragraph  79  as  claimed. 

No.  44889.— Protest  943709  of  Haviland  A  Co.,  protests  W4247  and  944257  of  Chas. 
Streiff,  and  protest  943277  of  Vogt  A  Dose  (New  York). 

Embossed  China. — ^Embossed  china,  which  was  classified  as  decorated  at  55  per 
cent  ad  valorem,  is  claimed  dutiable  as  plain  white  at  50  per  cent  under  the  pro- 
visions of  paragraph  80,  tariff  act  of  1913. 

Opinions  by  Hay,  G.  A.  Abstract  43723,  affirmed  in  United  States  v,  Todd  (11 
Ct.  Cust.  Appls.  — ;  T.  D.  38690),  and  Abstract  43S01  followed  holding  china  embossed 
in  the  mold  dutiable  at  50  per  cent  under  paragraph  80. 

No.  44890.— Protest  942182  of  Geo.  Borgfeldt  &  Co.  (New  York). 

Kbwpie  Dolls — ^Toys. — Bisque  kewpies  classified  at  55  per  cent  ad  valorem  under 
paragraph  80,  tariff  act  of  1913,  are  claimed  dutiable  as  dolls  at  35  per  cent  under 
paragraph  342. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  Abstract  38185  the  kewpies  in  question 
were  held  dutiable  as  dolls  under  paragraph  312.    Abstract  44361  cited. 
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No.  44891.— Protest  940474-63052  of  Hart,  Schaffner  &  Marx  and  protest  940475- 
63053  of  G.  W.  Sheldon  &  Co.  (Chicago). 

Embrgency  Tariff. — The  question  here  is  whether  certain  wool  cloth  is  subject  to 
additional  duty  under  the  emergency  act  of  May  27,  1921,  the  claim  being  that  the 
merchandise  was  imported  prior  to  the  effective  date  of  that  act. 

Opinions  by  Hay,  G.  A.  The  protests  were  overruled  on  the  authority  of  G.  A. 
8504  (T.  D.  39005)  holding  that  the  law  in  effect  at  the  time  the  merchandise  was  en- 
tered and  liquidated  is  the  law  under  which  duty  should  be  assessed. 

No.  44892.— Protest  939502  of  Dohrmann  Commercial  Co.  (San  Francisco). 

China — ^Earthenware. — ^Merchandise  classified  as  decorated  china  under  para- 
graph 80,  tariff  act  of  1913,  is  claimed  to  be  decorated  earthenware,  dutiable  under 
paragraph  79. 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  evidence  failed  to  sustain  the  im- 
porter's contention  and  the  classification  under  paragraph  80  was  affirmea. 

No.  44898.— Protest  940467  of  Wm.  H.  Masson  (Baltimore)  and  protest  937890  of 
Gallagher  &  Ascher  (New  York). 

Insect  Powder. — ^Insect  powder  classified  at  15  per  cent  ad  valorem  under  para- 
graph 385,  tariff  act  of  1913,  is  claimed  dutiable  at  10  per  cent  under  paragraph  27. 

Opinions  by  Hay,  G.  A.  United  States  v.  Nagase  (11  Ct.  Cust.  Appls.  — ;  T.  D. 
38939)  followed  holding  insect  powder  dutiable  at  10  per  cent  under  paragraph  27. 

No.  44894.— Protest  942589  of  Morgan  Crucible  Co.  (New  York). 

Carbon  Rods. — Merchandise  classified  as  carbon  brushes  at  25  per  cent  ad  valorem 
under  paragraph  81,  tariff  act  of  1913,  is  claimed  to  be  rough  carbon  rods,  dutiable  as 
manufactures  of  carbon  at  20  per  cent  under  the  same  paragraph. 

Opinion  by  Hay,  G.  A.  The  appraiser  admits  the  merchandise  should  have  been 
returned  as  a  manufacture  of  carbon  at  20  per  cent  under  paragraph  81.  On  the  au- 
thority of  Knott  V.  United  States  (9  Ct.  Cust.  Appls.  93;  T.  D.  37948)  relating  to  similar 
merchandise  the  protest  was  sustained. 

Wo.  44895.— Protest  934615  of  P.  Duff  &,  Sons  (Pittsburgh). 

Clerical  Error. — It  is  alleged  that  the  value  of  packing  cases  was  included  twice 
in  the  dutiable  value  of  certain  merchandise. 

Opinion  by  Hay,  G.  A.  It  appeared  that  in  arriving  at  the  value  declared  upon 
entry  the  importers  added  the  cost  of  the  cases  as  a  separate  item  to  the  inToice  price. 
The  collector  liquidated  the  entry  at  the  entered  value  and  there  was  no  manifest 
clerical  error.'   The  protest  was  overruled. 

No.  44896.— Protest  942769  of  F.  Murray  Hill  (New  York). 

Inspection  Charoes. — It  is  claimed  here  that  inspection  charges  are  not  part  of  the 
dutiable  value  of  the  merchandise  in  question. 

Opinion  by  Hay,  G.  A.  The  charges  in  question  were  included  on  entry  and  ap- 
proved by  the  appraiser.  Abstract  44376  was  therefore  found  not  to  apply  and  the 
protest  was  overruled. 

Before  Hoard  1,  April  20,  1922. 

No.  44897.— Protest  940584  of  Wilfred  Schade  Forwardinj?  (>).  (St.  Louis). 

Broom  Handles — Mop  Handles.— Mop  handles  classified  as  manufactures  of 
wood  at  15  per  cent  ad  valorem  under  pari^rraph  176,  tariff  act  of  1913,  are  claimed 
free  of  duty  as  broom  handles  under  p'an^japh  647. 

Opinion  by  McClelland,  G.  A.  The  merchandise  in  question  was  held  entitled 
to  free  entry  under  paragraph  647  as  broom  handles.  G.  A.  8428  (T.  D.  38700)  and 
Abstract  44693  followed. 
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No.  44898.— Protest  939109  of  J.  T.  Steeb  &  Co.,  Inc.  (Portland,  Or^.). 

Oak  Lumber — Cabinet  Wood. — ^Merchandise  invoiced  as  "oak  clear  chair  stock," 
and  classified  as  cabinet  wood  at  10  per  cent  ad  valorem  under  paragraph  169,  tariff 
act  of  1913 » is  claimed  free  of  duty  under  paragraph  647  or  648. 

Opinion  by  McClelland,  G.  A.  Japanese  oak  about  18  inches  by  1}  inches  for 
use  in  the  manufacture  of  chairs  was  held  pro]>erly  classified  as  cabinet  wood  under 
paragraph  169,  on  the  authcMrity  of  WTieeler  r.  United  States  (11  Ct.  Cust.  Appls.  — ; 
T.  D.  38752). 

No.  44899.— Protest  9.39043  of  Overton  &,  Co.  (New  York). 

Lambskins,  Alum-Tanned. — Alum-tanned  lambskins  classified  at  10  per  cent  ad 
\^lorem  under  paragraph  359,  tariff  act  of  1913,  are  claimed  free  of  duty  without 
mentioning  the  paragraph  of  the  free  list. 

Opinion  by  McClelland,  G.  A.  Paragraph  530  being  the  only  one  under  which 
ree  entry  of  like  merchandise  could  be  allowed,  the  claim  was  sustained.  Keshishian 
r.  United  States  ril  Ct.  Cust.  Appls.  — ;  T.  D.  38961)  followed. 

No.  44900.— Protest  937106-62820  of  Sean,  Roebuck  &  Co.  (Chicago). 

Papibb  MaghA  Candt  Boxes. — ^The  appraiser  reports  that  the  merchandiee  con- 
sists of  assorted  fruits  made  of  papier  m&ch6.  It  was  classified  as  artificial  fruits  at 
60  per  cent  ad  valorem  under  paragraph  347,  tariff  act  of  1913,  and  is  Claimed  dutiable 
under  paragraph  369,  81,  385,  or  324. 

Opinion  by  McClelland,  G.  A.  The  merchandise  was  found  to  consist  of  crude 
mitations  of  apples,  pears,  plums,  peaches,  and  oranges  of  papier  miU:h6.  They  were 
held  dutiable  as  manufactures  of  papier  m&ch6  at  25  per  cent  under  paragraph  369. 
United  States  v.  Dieckerhoff  (4  Ct.  Cust.  Appls.  384;  T.  D.  33796)  followed. 

No.  44901.— Protest  944413  of  Geo.  Boigfeldt  &  Co.  (New  York). 

Chkistmas-Tres  Ornaments. — Christmas-tree  ornaments  in  the  form  of  amall 
globular  articles  of  colored  glass  classified  as  beaded  articles  at  50  per  centad  valaram 
under  pan^raph  333,  tariff  act  of  1913,  are  claimed  dutiable  as  articles  of  colored 
glass  at  45  per  cent  under  paragraph  84. 

Opinion  by  Sulltvan,  G.  A.  On  the  authority  of  G.  A.  8427  (T.  D.  38697)  the 
Christmas-tree  ornaments  in  question  were  held  dutiable  under  paragraph  84. 

No.  44902.— Protest  944506  of  Cohn  A  Roeenberger,  Inc.  (New  York). 

Strung  Beads. — ^Merchandise  classified  as  beaded  articles  at  50  per  cent  ad  valorem 
is  claimed  dutiable  as  beads  temporarily  strung  at  only  35  per  cent  under  pangmph 
333,  tariff  act  of  1913. 

Opinion  by  Sullivan,  G.  A.  On  the  strength  of  the  collector's  report  that  the 
beads  in  question  were  erroneously  classified  at  50  per  cent,  they  were  held  dutiable 
at  35  per  cent  under  paragraph  333,  as  claimed. 

No.  44908.--Prote8t  935397  of  Wa  Sang  Lung  <fe  Co.  (San  Francisco). 

Rock  Crystal  Necklaces — ^Jade  Bracelets  and  Rings — ^Jewelry. — ^This  mer* 
chandise  was  classified  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356, 
tariff  act  of  1913,  and  is  claimed  dutiable  at  various  lower  rates.  It  consists  of  Man- 
darin necklaces  composed  of  rock  crystal  and  jade  stone  bracelets  and  rings. 

Opinion  by  Sullivan,  G.  A.  Various  authorities  are  cited  by  the  protestants, 
but  no  evidence  was  offered  to  show  that  the  merchandise  is  like  that  in  the  cases 
cited.  The  protest  was  therefore  overruled.  American  Bead  Co.  v.  United  States 
(7  Ct.  Cust.  Appls.  18;  T.  D.  36259),  Hamrah  v.  United  Stotes  (11  Ct.  Cust  Appla.  — ; 
T.  D.  38945),  and  Ulmann  r.  United  States  (4  Ct.  Cust.  Appls.  77;  T.  D.  33363)  cited. 
Brown,  G.  A.,  concurred. 

No.  44904.— Protest  942159  of  D.  C.  Andrews  &  Co.  (Philadelphia). 

Ordoval  G— Chemical  Compound. — Tanning  extract,  ordo\*al  G  is  claimed  not 
subject  to  additional  dutj  of  2\  cents  per  pound  imder  the  act  of  1916. 
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Opinion  by  Brown,  G.  A.  From  the  analysis  it  was  found  that  ordoval  G  is  not 
a  coal-tar  derivative  or  a  synthetic  organic  chemical.  It  was  therefore  held  dutiable 
at  15  per  cent  ad  valorem  under  Group  II,  Title  III,  act  of  1916,  as  claimed. 

No,  44905.— Protest  941651  of  Textile  Alliance,  Inc.  (New  York). 

Alizarin  Dyes. — Alizarin  dyes  are  here  claimed  dutiable  at  30  per  cent  ad  valorem 
under  the  act  of  September  8,  1916. 

Opinion  by  Brown,  G.  A.  The  protest  was  sustained  and  the  dyes  in  question 
were  held  dutiable  at  30  per  cent  as  claimed. 

No.  44806.— Protest  941363  of  Louis  Rosenberg  (New  York). 

Wool  Goats. — Raglan  coats  classified  at  35  per  cent  ad  valorem  under  paragraph 
291,  tariff  act  of  1913,  are  claimed  dutiable  at  30  per  cent  under  paragraph  256  or  266. 

Opinion  by  Brown,  G.  A.  The  analysis  showing  wool  to  be  chief  value  in  the 
coats  in  question  they  were  held  properly  classified  under  paragraph  291 . 

No.  44807.— Protest  939816  of  D.  C.  Andrews  (New  York). 

Naphthalbnb. — The  question  here  is  the  solidifying  point  of  certain  naphthalene 
classified  under  Group  II  of  the  act  of  1916. 

Opinion  by  Brown,  G.  A.  The  evidence  not  overcoming  the  presumption  of  the 
correctness  of  the  classification,  the  claim  for  free  entry  was  overruled. 

No.  44908.— Protests  944452,  etc.,  of  L.  Bamberger  k  Co.  et  al.  and  protest  944312  of 
Syndicate  Trading  Co.  (New  York),  and  protests  937929,  etc.,  of  Kaufmann  &  Baer 
Co.  etal.  (Pittsburgh  t. 
Ruos. — Rugs  made  from  chenille  carpeting,  classified  at  50  per  cent  ad  valorem 
under  paragraph  300,  tariff  act  of  1913,  are  claimed  dutiable  at  35  per  cent  under  para- 
graph 293.  • 

Opinions  by  Brown,  G.  A.  United  States  v.  TrorUcht  (10  Ct.  Oust.  Appls.  254; 
T.  D.  38618)  followed  holding  similar  rugs  dutiable  at  35  per  cent  under  paragraph  293. 


Before  Board  3,  April  20, 1922. 

No.  44909.— Protests  939785,  etc.,  of  Harris  Abattoir  Co.  et  al.  (Detroit). 

Emerobnct  Tariff. — ^The  question  here  is  whether  an  importation  of  fresh  meat  is 
free  of  duty  under  paragraph  545  of  the  tariff  act  of  1913,  or  dutiable  under  paragraph 
14  of  the  emergency  tariff. 

Opinion  by  Hay,  G.  A.  The  meat  arrived  on  May  27,  1921,  but  was  not  entered 
until  after  that  date.  Therefore  it  was  held  dutiable  under  the  emergency  tariff  act. 
G.  A.  8504  (T.  D.  39005)  followed. 

No.  44910.--Protest  931929  of  Frank  P.  Dow  Co.  (Seattle). 

Household  Effects. -^Free  entry  is  claimed  here  for  certain  articles  under  the 
liousehold  effects  paragraph,  428,  of  the  tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  The  articles  in  question  were  found  to  be  household 
effects  used  abroad  by  the  protestant  in  the  home  of  her  father  for  several  years  pre- 
ceding her  marriage.  They  were  therefore  held  entitled  to  free  admission  under 
paragraph  428. 

:No.  44911.--Protests  93914&-62941,  etc.,  of  Bernard  Judae  &.  Co.  et  al.  (Chicago). 

China  Busts — Dolls. — China  busts  and  heads  of  women  to  be  used  in  making 
lamp  shades  and  similar  articles,  which  were  classified  as  decorated  china  at  55  per 
cent  ad  valorem  under  paragraph  80,  tariff  act  of  1913,  are  claimed  dutiable  as  dolls 
and  dolls'  heads  at  35  per  cent  imder  paragraph  342. 

Opinion  by  Hay,  G.  A.  The  presumption  in  favor  of  the  correctness  of  the  col- 
lector's classification  under  paragraph  80  was  not  overcome  by  the  evidence  offered, 
and  the  protests  were  overruled. 
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No.  44912.— Protest  945119  of  Haviland  k  Co.,  protest  943546  of  Hensel,  BruckmBim 
&  Lorbacher  (Inc.),  and  protest  945353  of  Chaa.  Streiff  (New  York). 

Embossed  China. — China  embossed  in  the  mold,  which  was  classified  as  dec- 
orated at  55  per  cent  ad  valorem,  is  claimed  dutiable  at  50  per  cent  under  paragraph 
80,  tariff  act  of  1913. 

Opinions  by  Hay,  G.  A.  On  the  authority  of  Abstract  43723,  affirmed  in 'United 
States  V.  Todd  (11  Ct.  Oust.  Appls.  — ;  T.  D.  38690),  and  Abstract  43801,  emboesed 
china  was  held  dutiable  at  50  per  cent  under  paragraph  80. 


Before  Board  2,  April  24,  1922. 

No.  44918.— Protest  938152  of  Portland  Seed  Co.  (Portland,  Oreg.). 

Sbed-Cleaning  Machines. — Parts  of  grass-seed  cleaning  machines  classified  as 
manufactures  of  metal  at  20  per  cent  ad  valorem  under  paragraph  167,  tariff  act  of 
1913,  are  claimed  entitled  to  free  entry  as  parts  of  agricultural  implements  under 
paragraph  391, 

Opinion  by  Fischer,  G.  A.  It  was  found  that  the  machines  in  question  are  not 
intended  for  use  by  farmers,  but  by  seed  warehousemen.  They  woe  therefore  held 
not  classifiable  as  agricultural  implements  under  paragraph  391.  Abstract  44461 
noted. 

No.  44914.— Protest  942443  of  P.  H.  Petry  Co.  (New  York). 

ExposrroR's  Greek  Testament — ^Textbook. — Expositor's  Greek  Testaments, 
which  were  classified  as  books  at  15  per  cent  ad  valorem  under  pangraph  329,  tariff 
act  of  1913,  are  claimed  to  be  free  of  duty  as  textbooks  under  paragraph  425. 

Opinion  by  Fischer,  G.  A.  The  claim  for  free  admission  as  textbooks  under 
paragraph  425  was  overruled,  the  record  not  showing  that  they  were  in  fact  used  in 
schools  or  other  educational  institutions. 

No.  44915.— Protest  940504  of  the  Halle  Bros.  Co.  (Cleveland). 

Metal-Thread  Ribbons. — ^Metal-thread  ribbons  classified  as  trimmings  at  00  per 
cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed  dutiable  at  40 
per  cent  under  paragraph  150. 

Opinion  by  Fischer,  G.  A.  On  the  authority  of  Siegman  v.  United  States  (7  Ct. 
Oust.  Appls.  195;  T.  D.  36506)  the  metal-thread  ribbons  in  question  were  held  dutiable 
under  paragraph  150  as  claimed. 

No.  44916.— Protest  939196  of  the  Diem  &  Wing  Paper  Co.  (Cleveland). 

SuRPACE-D  ECO  RATED  Paper — WRAPPING  Paper. — Paper  classified  at  35  per  cent 
ad  valorem  under  paragraph  324,  tariff  act  of  1913,  is  claimed  dutiable  as  wrapping 
paper  at  25  per  cent  under  paragraph  328. 

Opinion  by  Fischer,  G.  A.  The  paper  in  question  was  held  properly  classified 
under  paragraph  324.    G.  A.  7843  (T.  D.  36089)  followed. 

No.  44917.— Protests  934732,  etc.,  of  F.  F.  Gavin  &,  Co.  et  al.  (New  Yoric). 

Wool  and  Silk  Fabrics. — Woven  fabrics  classified  as  composed  in  chief  A*alue  of 
silk  at  45  per  cent  ad  valorem  under  paragraph  318,  tariff  act  of  1913,  are  claimed  to 
be  composed  chiefly  of  wool,  dutiable  at  35  per  cent  under  paragraph  288  or  2fK). 

Opinion  by  Howell,  G.  A.  It  was  found  that  the  goods  in  question  are  compOFc-d 
in  chief  value  of  wool.  They  were  therefore  held  dutiable  at  35  per  cent  under  paia- 
graph  288. 

No.  44918.— Protests  935727,  etc.,  of  M.  J.  Frank  &  Co.,  protests  943032,  etc.,  of 

Henle  Wax  Paper  Mfg.  Co.,  and  protests  939433,  etc.,  of  A.  H.  Ringk  &  Co.  et  al. 

(New  York). 

Cellophane. — Cellophane  in  sheets,  in  reels,  and  in  rolls,  clasmfied  as  artificial 

silk  at  35  per  cent  ad  valorem  under  paragraph  319,  tariff  act  of  1913,  is  claimed  dutiable 

as  a  nonenumerated  manufactured  article  at  15  per  cent  under  paragraph  385. 
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Opinions  by  Howbll,  G.  A.  G.  A.  8469  (T.  D.  38816)  and  Abstract  44422  followed, 
holding  cellophane  dutiable  at  15  per  cent  under  paragraph  385. 

No.  44818.— Protest  939154  of  Geo.  S.  Bush  A  Co.,  Inc.  (Seattle). 

SoLB  A.ND  Hbbl  AiTACHMENTa. — Rubber  sole  and  heel  attachments,  with  nails  or 
pegs,  classified  as  wearing  apparel  of  cotton  and  india  rubber  at  30  per  cent  ad  valorem 
under  paragraph  256,  tariff  act  of  1913,  are  claimed  dutiable  as  manu&tctures  in  chief 
value  of  india  rubber  at  10  per  cent  under  paragraph  368. 

Opinion  by  Wslleb,  G.  A.  The  sole  and  heel  attachments  in  question  were  held 
dutiable  as  manufactures  of  india  rubber  under  paragraph  368.  G.  A.  8445  (T.  D. 
38763)  followed. 

Before  Board  1,  April  25,  1922. 

No.  44820.— Protest  944922  of  W.  A.  Brown  (New  York). 

GoLORiNO. — ^Vegetable  coloring  classified  at  40  per  cent  ad  valorem  under  paragraph 
26,  tariff  act  of  1913,  is  claimed  dutiable  at  three-eighths  of  1  cent  per  pound  under 
paragraph  30. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  Abstract  44269  the  coloring  in  ques- 
tion was  held  dutiable  under  paragraph  30. 

No.  44821.— Protest  942439  of  Textile  Alliance,  Inc.  (New  York). 

Alizarin  Dyes. — Merchandise  invoiced  as  helio  fast  blue  B.C.  cone  and  helio  fast 
blue  S.  L.  cone  claasified  at  30  per  cent  ad  valorem  and  5  cents  per  pound  under  sec- 
tion 501  of  the  act  of  1916  is  claimed  dutiable  at  only  30  per  cent  ad  valorem  under 
section  500  of  said  act. 

Opinion  by  Brown,  G.  A.  The  record  showing  there  was  an  error  in  the  classifica- 
tion the  dyes  in  question  were  held  dutiable  at  30  per  cent  ad  valorem  under  section 
500  as  claimed. 

No.  44822.— Protest  945242  of  H.  W.  Robinson  &  Co.  (New  York). 

Flannels. — The  question  here  is  whether  certain  merchandise  is  dutiable  as  wool 
cloth  at  35  per  cent  ad  valorem  under  paragraph  288,  tariff  act  of  1913,  or  as  flannels 
under  paragraph  289. 

Opinion  by  Brown,  G.  A.  Certain  items  were  held  dutiable  as  flannels  under  para- 
graph 289  as  claimed. 

Before  Board  2,  April  25, 1922. 

No.  44828.— Protest  945358  of  J.  R.  Gaunt  &  Son  (New  York). 

Metal  Buttons. — ^Military  cap  and  collar  ornaments  classified  as  manufactures  of 
metal  at  20  per  cent  ad  valorem  under  paragraph  167,  tariff  act  of  1913,  are  claimed 
dutiable  as  metal  buttons  at  15  per  cent  under  paragraph  151. 

Opinion  by  Fischer,  G.  A.  On  the  authority  of  G.  A.  8423  (T.  D.  38684)  the  mer- 
chandise was  held  dutiable  as  metal  buttons  under  paragraph  151  in  accordance  with 
the  amended  report  of  the  appraiser. 

No.  44824.— Protest  940247  of  American  Trading  Co.  (New  York). 

Day  Shells — ^Tissue  Paper. — Day  shells  classified  as  manufactures  of  tissue  paper 
at  ^  per  cent  ad  valorem  under  paragraph  323,  tariff  act  of  1913,  are  claimed  dutiable 
as  manufactures  of  paper  at  25  per  cent  under  paragraph  332. 

Opinion  by  Fischer,  G.  A.  The  day  shells  were  held  dutiable  as  manufactures 
of  paper  under  paragraph  332.    G.  A.  8492  (T.  D.  38952)  followed. 

No.  44825.— Protest  939957  of  A.  J.  Bracher  (New  York). 

Pockbtknives.— The  question  here  is  whether  certain  pocketknives  classified 
under  paragraph  128,  tariff  act  of  1913,  are  valued  at  more  or  lees  than  $1  per  dozen. 

Opinion  by  Fischer,  G.  A.  It  was  found  that  the  knives  in  question  are  valued 
at  more  than  |1  per  dozen  and  the  classification  was  affirmed. 
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No.  M9M.— Protwt  939006  ol  M.  J.  BnnckiMtein  &  Go.  (Ssn  FandBoo). 

Patek  Tea  Castov*— PBamcD  ILattks. — ^Finiahed  cwdboud  tea  mntMiMtii  mod 
pieces  of  heavy  paper  or  cardboaid  pnnted  with^leBigns  suitable  lor  use  in  tlie  iiimnii- 
factore  ci  cartons  for  holding  tea  were  claseified  as  manniMtareB  of  paper  at  25  per 
cent  ad  vaiorem  under  paiagi^h  332,  tarifiF  act  of  1913.  lliey  are  claimed  dotimble 
as  printed  matter  at  15  per  cent  under  pangraph  329. 

OpLoion  by  Fischer,  G.  A.  Merchandise  invoiced  as  "Ptincess*'  cartoos,  finiahed 
cartons  ready  for  holding  tea,  were  held  properly  daseofied  nnder  paragraph  332. 
Pieces  of  heavy  paper  or  cardboard,  each  with  a  tea  label  printed  thereon,  which  may 
be  intended  to  be  subsequently  made  into  tea  containers  were  held  dutiable  as  printed 
matter,  the  printing  b^Lng  the  controlling  feature  and  governing  the  daasification. 
G.  A.  8208  (T.  D.  37812)  followed. 


Before  Board  3,  April  25,   1922. 

No.  44927.-^ProteBt  941770  of  M.  J.  Coibett  &  Co.  (New  York). 

Pipe  MomniPiECES — SiiOKXRfi'  Articles. — Mouthpieces  for  pipes,  shaped  and 
bored,  composed  of  amber,  classiBed  as  smokers'  articles  at  50  per  cent  ad  A*ak>rem 
under  pangraph  381,  taiifif  act  of  1913,  are  claimed  dutiable  as  manufactures  of  amber 
at  10  per  c^nt  under  pangraph  367. 

Opinion  by  Hay,  G.  A.  Amber  mouthpieces  for  pipes  were  held  properly  classified 
as  smokers'  articles  under  paragraph  381.  United  States  r.  Hanover  Vulcanite  Co. 
(4  Ct.  Cust.  Appls.  503;  T.  D.  33919)  followed. 

No.  44928.--Prote8t  941783  of  Habicht  &  Co.  (New  Yoik). 

Chestndts,  Baked  and  Ground. — ^Merchandise  invoiced  as  sliced  chestnuts  and 
reported  by  the  appraiser  to  be  chestnuts,  baked  and  ground,  were  classified  as  a 
nonenumerated  manufactured  article  at  15  per  cent  ad  valorem  under  pangraph 
385,  tariff  act  of  1913,  and  are  claimed  free  of  duty  under  i)aragnph  557  as  ''nuts: 
marrons,  crude,"  or  dutiable  at  1  cent  per  pound  under  the  provision  for  "nuts  of  all 
kinds,  shelled  or  unshelled,"  in  paragraph  226. 

Opinion  by  Hay,  G.  A.  Taking  the  view  that  when  nuts  are  baked  and  ground 
they  cease  to  be  nuts,  as  wheat  or  com  when  ground  ceases  to  be  wheat  or  com  and  be- 
comes flour  or  meal,  the  board  held  neither  paragraph  557  nor  226  applicable  and 
affirmed  the  classification  under  paragraph  385.    Abstract  22592  (T.  D.  30294)  cited. 


Before  Board  1,  April  28,  1922. 

No.  44929.— Protest  941953  of  Cape  Trading  Co.  (New  York). 

Stipa  Grass. — Crude  and  dyed  stipa  grass,  which  was  classified  at  60  per  cent 
ad  valorem  under  paragraph  347,  tariff  act  of  1913,  is,  among  other  things,  churned 
free  of  duty  under  paragraph  497. 

Opinion  by  McClelland,  G.  A.  Cmde  stipa  grass,  not  dyed  but  in  its  natural  con- 
dition, was  held  entitled  to  free  entry  under  i)aragraph  497.  United  States  v.  Post 
(3  Ct.  Cust.  Appls.  260;  T.  D.  32568)  followed.  Stipa  grass  which  had  been  subjected 
to  a  dyeing  process  was  held  properly  classified  under  pangraph  347.  United  States 
V.  Gage  (8  Ct.  Cust.  Appls.  306;  T.  D.  37584)  folllowed. 

No.  44830.— Protest  939616-63015  of  Gallagher  &  Ascher  (Chicago). 

Artificial  Flowers. — Stalks  upon  which  are  leaves  and  flowers  in  imitation  of 
lilies  made  of  metal,  classified  as  artificial  flowera  at  60  per  cent  ad  valoron  under 
paragraph  347,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures  of  metal  at  20 
per  cent  under  paragraph  167. 
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Opinion  by  McClelland,  G.  A.  It  was  found  that  the  flowere  in  question  are  used 
to  decorate  or  ornament  statues,  in  place  of  natural  lilies.  On  the  authority  of  Bayers- 
dorfer  v.  United  States  (7  Ct.  Gust.  Appls.  66;  T.  D.  36390)  they  were  held  properly 
classified  under  paragraph  347. 

Before  Board  2,  April  28,  1922. 

No.  44981.— Protest  939791  of  Wilfred  Schade  Forwarding  Co.  (St.  Louis). 

Textbooks — "  Indispensable  Orthopedics.  " — Unbound  copies  of  a  book  entitled 
Calot's  ''Indispensable  Orthopedics"  were  classiJQed  as  books  not  specially  provided 
for  at  15  per  cent  ad  valorem  under  paragraph  329,  tariff  act  of  1913,  and  are  claimed 
entitled  to  free  entry  as  textbooks  under  paragraph  426. 

Opinion  by  Fibchbr.  G.  A.  There  was  no  evidence  that  the  book  was  primarily 
intended  to  be  used  as  a  textbook  for  students.  It  would  seem  rather  to  have  been 
intended  for  the  general  practitioner.  The  claim  for  free  admission  under  paragraph 
426  was  therefore  overruled. 

Before  Board  3,  April  28,  1922. 

No.  44982.— Protests  935628,  etc..  of  John  McClellan  &  Co.  (Galveston)  and  protest 
943615  of  L.  Strauss  A  Co.  (New  York). 

Embossed  Earthenware. — Earthenware  classified  as  decorated  at  40  per  cent 
ad  valorem  under  paragraph  79,  tariff, act  of  1913,  is  claimed  dutiable  as  plain  white 
at  only  35  per  cent  under  the  same  paragraph. 

Opinions  by  Hay,  G.  A.  On  the  authority  of  Abstract  42940,  affirmed  in  United 
States  V.  Mutual  China  Co.  (9  Ct.  Cust.  Appls.  232;  T.  D.  38202)  and  Abstract  43723, 
affirmed  in  United  States  v.  Todd  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38690),  embossed 
earthenware  was  held  dutiable  under  paragraph  79  at  35  per  cent. 

No.  44083.— Protest  943421  of  Japanese  Fan  Co.  (New  York). 

Decorated  Earthenware. — ^Merchandise  classified  as  decorated  china  at  55  per 
cent  ad  valorem  under  paragraph  80,  tariff  act  of  1913,  is  claimed  to  be  decorated 
earthenware,  dutiable  at  40  per  cent  under  paragraph  79. 

Opinion  by  Hat,  G.  A.  The  protest  was  sustained  on  stipulation  of  counsel  that 
the  merchandise  in  question  is  earthenware. 

No.  44984.— Protest  942276  of  S.  Stem  (New  York). 

American  Goods  Returned — Regulations. — Free  entry  is  here  claimed  for  a 
fur  coat  under  paragraph  404,  tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  The  regulations  not  having  been  complied  with,  the  claim 
for  free  entry  under  paragraph  404  was  overruled.    G.  A.  8295  (T.  D.  38168)  cited. 

No.  44935.— Protests  942187,  etc.,  of  J.  S.  Sembrada  &  Co.  et  al.  (New  York). 

Cauchillo — Sande — CrudeGum  . — Cauchilloand  sande  classified  as  crude  chicle  by 
similitude  at  15  cents  per  pound  under  paragraph  36,  tariff  act  of  1913,  are  claimed 
dutiable  at  10  per  cent  under  paragraph  385. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  G.  A.  8334  (T.  D.  38382)  cauchill6  and 
8and.e  were  held  dutiable  under  paragraph  385  as  claimed. 

No.  44986.— Protest  940195  of  Thos.  F.  Cobbs  (San  Diego). 

Emergency  Tariff — Delay  in  Entry  Caused  by  Strike. — It  is  claimed  here  that 
certain  rugs  are  not  subject  to  the  additional  duty  of  45  cents  per  pound  under  para- 
graph 19  of  the  emergency  tariff  act. 

Opinion  by  Hay,  G.  A.  The  vessel  arrived  at  San  Francisco  on  or  about  May  20, 
1921,  and  an  immediate  transportation  entry  was  made  there  May  21,  but  the  rugs 
did  not  arrive  at  San  Diego  until  June  7,  and  entry  was  filed  June  17,  the  allegation 
06370— 22— VOL  41 35 


Digitized  by 


Google 


Abs.  44937-43]  546 

being  that  a  strike  of  the  marine  engineers  caused  the  delay  and  prevented  entry  of 
the  rugs  prior  to  the  effective  date  of  the  emergency  act,  May  28,  1921.  The  protest 
was  overruled.    Abstracts  38978  and  44875  and  G.  A.  8504  (T.  D.  39005)  cited. 

No.  44987.— Protest  938888  of  Geo.  A.  Newhall  (San  Francisco). 

Fur  Coat  Made  of  American  Skins — Personal  Effects. — A  fur  coat  classified 
at  50  per  cent  ad  valorem  under  paragraph  348,  tariff  act  of  1913,  is  claimed  free  of 
duty  as  wearing  apparel  of  a  resident  of  the  United  States  returning  from  abroad  under 
paragraph  642,  tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  It  was  found  that  40  or  more  martens  were  caught  in  Cali- 
fornia, and  the  skins  were  tanned  and  dressed  and  taken  abroad,  where  they  were 
made  into  a  fur  coat,  the  argument  being  that  they  were  ''altered  "  into  a  fur  coat,  and 
it  was  held  that  the  protestant  could  not  take  one  thing  abroad  and  bring  back  another 
free  of  duty  under  the  provisions  of  paragraph  642 .  The  protest  was  overruled .  G .  A . 
6381  (T.  D.  27421),  G.  A.  7713  (T.  D.  35330),  and  G.  A.  8348  (T.  D.  38437)  cited. 

No.  44988.— Protest  932475  of  Geo.  S.  Bush  &  Co.  (Seattle). . 

Ships'  Equipment — ^Iron  Chain. — An  iron  chain  is  claimed  entitled  to  free  admis- 
sion as  ships'  equipment  under  subsection  5,  paragraph  J,  section  4,  tariff  act  of  1913, 
its  installation  having  been  prevented  by  seizure  by  the  United  States  Shipping 
Board. 

Opinion  by  Hay,  G.  A.  Proof  that  the  chain  in  question  was  used  for  the  purpose 
for  which  it  is  allied  it  was  imported  is  absent  in  this  case.  The  protest  was  therefore 
overruled. 

No.  44989.— Protest  943367  of  P.  H.  Petry  Co.  (New  York). 

Shortage. — ^The  importer  here  seeks  to  recover  duty  paid  on  certain  films  which 
were  reported  short  by  the  discharging  inspector  and  the  appraiser. 

Opinion  by  Adamson,  G.  A.  On  the  fects  disclosed  by  the  record  the  protest  was 
sustained. 

No.  44940.— Protests  941263,  etc.,  of  G.  Cella  &  Bros,  et  al.  (New  York). 

Shortage. — Recovery  of  duty  is  sought  here  on  certain  packages  on  the  ground  that 
they  were  not  imported. 

Opinion  by  Adamson,  G.  A.  The  protests  were  sustained  and  refund  directed  in 
accordance  with  the  reports  of  the  discharging  inspectors. 


REHEARING  GRANTED. 

April  10,  1922. 

No.  44941.— Glovb  Leather.— Protest  941078  of  M.  L.  Schwartz,  decided  March  20. 
1922.    Not  reported.  ' 

Before  Board  2,  May  2,  1922. 

No.  44942.— Protest  940594  of  Pulp  and  Paper  Trading  Co.  (New  York). 

Printing  Paper. — ^The  merchandise  in  question  was  classified  as  paper  not  spe- 
cially provided  for  at  25  per  cent  ad  valorem  under  paragraph  332,  tariff  act  of  1913,  and 
is  claimed  to  be  printing  paper  suitable  for  printing  books,  entitled  to  free  admission 
under  paragraph  567  as  amended  by  the  act  of  April  23, 1920. 

Opinion  by  Fischer,  G.  A .  It  was  conceded  that  the  paper  in  question  is  valued  at 
less  than  8  cents  per  pound,  and  it  was  found  that  it  is  suitable  for  use  in  printing  low- 
priced  novels  and  children's  books.    The  claim  for  free  entry  was  sustained. 

No.  44948.— Protests  937309,  etc.,  of  Emdeh  &  Wormser  et  al.  and  protests  939045, 
etc.,  of  Steinbrucker  &  Ladds  (New  York). 
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Jacquard  Figured  Upholstery  Goods. — Net  or  laces  classified  at  60  per  cent  ad 
valorem  under  paragraph  358,  tariff  act  of  1913,  are  claimed  dutiable  as  Jacquard 
figured  upholstery  goods  at  35  per  cent  under  paragraph  258. 

Opinions  by  Howell,  G.  A.  On  the  authority  of  G.  A.  8119  (T.  D.  37465),  affirmed 
in  United  States  v.  Mills  (8  Ct.  Gust.  Appls.  422;  T.  D.  37667),  G.  A.  8187  (T.  D.  37723), 
and  G.  A.  8328  (T.  D.  38317)  the  laces  and  nets  in  question  were  held  dutiable  as 
Jacquard  figured  upholstery  goods  under  paragraph  258. 

No.  44944.— Protest  942826  of  Frank  P.  Dow  Co.,  Inc.  (Seattle). 

Santa  Claus  Sacks — ^Toys. — ^Merchandise  invoiced  as  Santa  Claus  sacks,  consisting 
of  candy  bags  of  netting  with  Santa  Claus  heads  of  celluloid  and  composition  feet, 
classified  as  articles  in  part  of  netting,  is  claimed  dutiable  as  toys  at  35  per  cent  under 
paragraph  342. 

Opinion  by  Howell,  G.  A.  The  Santa  Claus  sacks  in  question  were  held  properly 
classified  under  paragraph  358.    Abstract  43770  followed. 

No.  44946.— Protest  940877  of  Blum  Co.  (New  York). 

Figured  Cotton  Cloth. — ^Merchandise  classified  as  silk  veiling  at  60  per  cent  ad 
valorem  under  paragraph  358,  tariff  act  of  1913,  is  claimed  dutiable  as  cotton  cloth, 
woven  figured,  at  30  per  cent  under  paragraph  252. 

Opinion  by  Howell,  G.  A.  The  merchandise  in  question  was  found  to  be  woven 
figured  cotton  cloth  and  held  dutiable  under  paragraph  252  as  claimed. 

No.  44946.— PJrotest  940889  of  Poirier  A  Lindeman  Co.  (New  York). 

Elastic  Cord. — ^Merchandise  invoiced  as  silk  cord  elastic  and  classified  as  silk  and 
India  rubber  braids  at  60  per  cent  ad  valorem  under  paragraph  358,  tariff  act  of  191^, 
is  claimed  properly  dutiable  as  silk  and  India  rubber  cord  at  45  per  cent  under  para- 
graph 316. 

Opinion  by  Howell,  G  .  A .  The  merchandise  was  found  to  be  silk  and  India  rubber 
cord.    The  claim  under  paragraph  316  was  therefore  sustained. 

No.  44947.— Protests  941079,  etc.,  of  Reuben  S.  Cohen  et  al.  (New  York). 

Cellophane. — Cellophane,  which  was  classified  as  artificial  silk  at  35  per  cent  ad 
valorem  imder  paragraph  319,  tariff  act  of  1913,  is  claimed  dutiable  as  a  noneniunerated 
manufactured  article  at  15  per  cent  under  paragraph  385. 

Opinion  by  Howell,  G.  A.  On  the  authority  of  G.  A.  8459  (T.  D.  38816)  cellophane 
was  held  dutiable  under  paragraph  385  as  claimed. 

No.  44948.— Protest  934826^62640  of  S.  Karpen  &  Bros.  (Chicago). 

Jute  Webbino. — Striped  jute  webbing,  3}  inches  wide,  with  fast  edges,  imported  in 
continuous  lengths,  composed  of  single  jute  yarns,  with  colored  stripes  running  length- 
wise, was  classified  under  paragraph  262,  tariff  act  of  1913,  at  25  per  cent  ad  valorem , 
and  is  claimed  dutiable  as  jute  fabrics  at  10  per  cent  imder  paragraph  279. 

Opinion  by  Weller,  G.  A.  The  collector's  action  was  affirmed  and  the  merchan- 
dise held  properly  classified  under  paragraph  262.  United  States  v.  Wertheimer  (2  Ct. 
Cust.  Appls.  515;  T.  D.  32249),  G.  A.  4435  (T.  D.  21115),  and  G.  A.  7217  (T.  D.  31565) 
cited. 

Before  Board  3,  May  2,  1922. 

No.  44949.— Protest  941349  of  Ignaz  Strauss  &  Co.  (New  York). 

Entered  Value. — It  is  claimed  here  that  the  cost  of  ocqan  freieht  to  New  York 
should  not  have  been  included  in  the'dutiaMe  value  of  certain  hats. 

Opinion  by  Hay,  G.  A.  It  appeared  that  the  collector  assessed  duty  on  the  value 
declared  on  entry.    The  protest  was  thert  fore  overruled. 
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No.  44960.— Protest  938404  of  Fujita  &  Allen  Co.  (San  Francisco). 

Insect  Powder. — Insect  powder  composed  of  powdered  flowers  of  the  pyrethrum 
plant,  classified  as  a  nonenumerated  manu&ctiured  article  at  15  per  cent  ad  valorem 
under  paragraph  385,  tariff  act  of  1913,  is  claimed  dutiable  at  10  per  cent  under  para- 
graph 27. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  United  States  v.  Nagase  (11  Ct.  Gust. 
Appls.  — ;  T.  D.  38939)  insect  powder  was  held  dutiable  under  paragraph  27  as 
claimed. 

No.  44951.— Protest  945477  of  WilUam  Cartels  Co.  (New  York). 

Shortage. — It  is  claimed  here  that  duty  was  paid  on  20  monkeys  and  1  pouch 
which  were  never  landed. 

Opinion  by  Adams  on,  G.  A.  Both  the  discharging  inspector  and  the  appraiaer 
reported  the  shortage  claimed  and  the  protest  was  sustained. 


Before  Board  3,  May  4,  1922. 

No.  44962.— Protests  936931,  etc.,  of  Reliance  Fertilizer  Co.  (Savannah). 

Rape  and  Castor  Meal — ^Fertilizer. — ^A  commodity  invoiced  as  rape  and  castor 
meal  was  classified  as  a  noneniunerated  article  under  paragraph  385,  tariff  act  of  1913, 
and  is  claimed  free  of  duty  as  a  substance  used  only  for  manure  under  paragraph  499. 

Opinion  by  Hay,  G.  A.  Although  of  the  opinion  that  the  burden  of  proving  that 
any  given  commodity  is  used  only  for  manure  is  upon  the  protestant,  the  board  held 
that  it  does  not  follow  that  he  is  to  provide  testimony  that  will  convince  the  mind 
that  it  is  impossible  to  use  the  commodity  for  any  other  purpose,  or  that  there  mav  not 
be  some  theoretical  use  to  which  it  might  be  put.  From  the  evidence  it  was  found 
that  there  is  no  other  use  for  this  rape  and  castor  meal  and  it  was  held  to  come  within 
the  purview  of  paragraph  499  as  a  substance  used  only  for  manure.  G.  A.  7257  CT. 
D.  31800)  and  G.  A.  7946  (T.  D.  36589)  followed. 


Before  Board  1,  May  8,  1922. 

No.  44968.— Protests  940472,  etc.,  of  C.  J.  Tower  &  Sons  (Buffalo)  and  protests 
938577,  etc.,  of  John  V.  Carr  et  al.  (Detroit). 

Broom  Handles. — ^Merchandise  invoiced  as  broom  handles  and  classified  at  15 
per  cent  ad  valorem  under  paragraph  176,  tariff  act  of  1913,  is  claimed  free  of  duty 
under  paragraph  647 . 

Opinioxis  by  McClelland,  G.  A.  Upon  stipulation  that  the  broom  handles  in  ques- 
tion are  of  the  same  character  as  those  covered  by  Abstract  44693,  they  were  held 
entitled  to  free  entry  under  paragraph  647. 

No.  44954.— Protest  945344  of  Antonio  Eaposito  (New  York). 

Unfinished  La.mbskins. — Unfinished  lambskins  classified  as  glove  leather  at  10 
per  cent  ad  valorem  under  paragraph  359,  tariff  act  of  1913,  are  claimed  free  of  duty 
under  paragraph  530. 

Opinion  by  McClelland,  G.  A.  Keshishian  r.  United  States  (11  Ct.  Oust.  Apple. 
— ;  T.  D.  38961)  followed,  holding  unfinished  lambskins  entitled  to  free  entry  under 
paragraph  530. 

No.  44966.— Protests  945563,  et«..  of  Ignaz  Strauss  &  Co.  et  al..  and  protests  941761, 
etc. ,  of  Saks  &  Co.  (New  York) . 

Amber  Beads. — Amber  beads  loosely  strung  classified  at  35  per  cent  ad  valorem 
under  paragraph  333,  tariff  act  of  1913.  are  claimed  dutiable  as  semiprecious  stonee 
suitable  for  use  in  the  manufacture  of  jewelry  at  20  per  cent  under  paragraph  357. 

Opinions  by  Sullivan,  G.  A.  On  the  authority  of  G.  A.  8469  (T.  D.  38883)  the  claim 
that  the  amber  beads  in  question  are  dutiable  at  20  per  cent  under  paragraph  357  was 
sustained. 
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Before  Board  2,  May  8, 1922. 

No.  44956.— Protest  939342  of  Monroe-Goldkamp  Co.  (St.  Louis). 

Textbooks. — Ck)pie8  of  a  book  entitled  *' Cumberbatch's  Essentxals  of  Medidnal 
Electricity  "  which  were  classified  as  books  at  15  per  cent  ad  valorem  under  paragraph 
329,  tariff  act  of  1913,  are  claimed  entitled  to  free  entry  as  textbooks  used  in  schools 
and  other  educational  institutions  under  paragraph  426. 

Opinion  by  Fischer,  G.  A.  On  the  authority  of  Abstract  44592  the  books  in  ques- 
tion were  held  free  of  duty  as  textbooks  under  paragraph  426. 

No.  44957.— Protests  938990-62976,  etc.,  of  Gallagher  &  Ascher  (Chicago). 

Razors  and  Cases — Entireties. — Cases  for  razors  are  claimed  dutiable  separately 
under  paragraph  369  or  332,  tariff  act  of  1913,  rather  than  as  usual  containers  at  the  same 
rate  as  the  razors. 

Opinion  by  FI8C^JBR,  G.  A.  The  razor  cases  were  held  properly  classified.  Ab- 
stract 44574  followed. 


Before  Board  3.  Mat  8,  1922. 

No.  44958.— Protest  944093  of  M.  De  la  Rama  (New  York). 

Philippine  Products — ^Ambergris — Certificate  of  Origin. — Ambeigris,  which 
was  classified  at  20  per  cent  ad  valorem  under  paragraph  49,  tariff  act  of  1913,  is  claimed 
entitled  to  free  entry  as  a  product  of  the  Philippine  Islands  under  the  provisions  of 
paragraph  C,  Section  IV. 

Opinion  by  Hat,  G .  A .  There  is  attached  to  the  invoice  a  certificate  of  the  exporter 
and  the  collector  of  customs  to  the  effect  that  the  ambergris  in  question  is  a  product 
of  the  Philippines,  although  the  appraiser  at  the  port  of  New  York  reports  that  in  his 
opinion  it  is  not  the  growth,  product  of,  or  manufactured  in  the  Philippine  Islands. 
On  the  theory  that  the  appraiser  at  the  port  of  New  York,  whose  source  of  information 
is  not  given,  must  know  less  as  to  what  is  the  growth  and  product  of  the  Philippine 
Islands  than  does  the  collector  at  the  port  of  Manila,  the  protest  was  sustained  and  the 
ambergris  held  entitled  to  free  admission. 

No.  44959.— Protests  942586,  etc.,  of  Mecke  &  Co.  (New  York). 

Rbliquidation — AoDrrioNAL  Duty. — In  accordance  with  a  judgment  order  of  the 
Board  of  General  Appraisers  the  collector  reliquidated  entries  of  gum,  assessing  duty 
at  10  per  cent  under  paragraph  385.  An  advance  over  the  entered  value  having  been 
made  by  the  appraiser,  and  no  appeal  to  reappraisement  having  been  taken  by  the 
importers,  the  collector  also  assessed  additional  duties,  and  the  validity  of  the  col- 
lector's action  is  challenged. 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  question  of  value  was  not  before  the 
board  and  that  the  collector  complied  with  the  judgment  order,  and  the  appraised 
value  exceeding  the  entered  value  the  provisions  of  paragraph  I,  section  3,  applied 
automatically. 

Before  Board  1,  May  12,  1922. 

No.  44960.— Protest  938533  of  Leo  Shapiro  Co.  (Minneapolis). 

Tablets — Drugs — Toilet  Preparation. — Tablets  classified  as  a  toilet  preparation 
at  60  per  cent  ad  valorem  under  paragraph  48,  tariff  act  of  1913,  are  claimed  dutiable 
under  the  proviso  to  paragraph  17  at  25  per  cent. 

Opinion  by  McClelland,  G.  A.  It  was  established  that  the  tablets  in  question 
contain  healing  properties.  They  were  therefore  held  dutiable  under  paragraph  17 
as  claimed. 
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No.  44961.— ProteetB  935934,  etc.,  of  Gaetano  Luciano  et  al.,  and  proteete  936785, 
etc.,  of  G.  Aderente  &  Figlio  et  al.  (New  York). 

Unfinished  Lambskins. — Unfinished  lambskins  classified  as  glove  leather  at  10 
per  cent  ad  valorem  under  paragraph  359,  tariff  act  of  1913,  are  claimed  entitled  to  free 
entry  under  paragraph  530. 

Opinions  by  McClelland,  G.  A.  The  claim  for  free  entry  under  paragraph  530 
of  unfinished  lambskins  was  sustained  on  the  authority  of  Eeshishian  v.  United 
States  (11  Ct.  Oust.  Appls.  — ;  T.  D.  38961). 

No.  44962.— Protest  944556  of  Taylor  Instrument  Companies  (Rochester). 

SuFficiENCY  OP  Protest — Steel  Tubing. — Steel  tubing  which  it  is  admitted  was 
erroneously  returned  as  glass  tubing  at  30  per  cent  ad  valorem  under  paragraph  95, 
tariff  act  of  1913,  is  claimed  dutiable  as  a  manufacture  of  metal  at  20  per  cent  under 
paragraph  167,  while  the  appraiser  reports  that  it  is  properly  classifiable  at  20  per  cent 
under  paragraph  127, 

Opinion  by  Sullivan,  G.  A.  It  being  evident  that  an  error  was  made  in  the  classi- 
fication, and  as  it  does  not  appear  that  the  collector  was  misled  by  the  wrong  paragraph 
number,  the  protest  was  held  sufficient  and  the  steel  tubing  in  question  held  dutiable 
at  20  per  cent  under  paragraph  127.    G.  A.  8412  (T.  D.  38629)  followed. 

No.  44968.— Protests  945564,  etc.,  of  August  Stauff  et  al.  (New  York). 

Amber  Beads. — ^Amber  beads  classified  as  beads  loosely  strung  at  35  per  cent  ad 
valorem  under  paragraph  333,  tariff  act  of  1913,  are  claimed  dutiable  as  precious 
stones  suitable  for  use  in  the  manufacture  of  jewelry  at  20  per  cent  under  paragraph  357. 

Opinion  by  Sullivan,  G.  A.  The  amber  beads  in  question  were  held  dutiable 
under  paragraph  357  as  claimed.    G.  A.  8469  (T.  D.  38883)  followed. 

No.  44964.— Protests  945562,  etc.,  of  Jas.  McCreery  &  Co.  et  al.  (New  York). 

Rugs. — Rugs  made  from  chenille  carpeting  are  claimed  dutiable  at  35  per  cent  ad 
valorem  under  paragraph  293,  tariff  act  of  1913,  rather  than  at  50  per  cent  tinder 
paragraph  300. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  United  States  v.  Trorlicht  (10  Ct. 
Cust.  Appls.  254;  T.  D.  38618)  the  rugs  in  question  were  held  dutiable  as  chenille 
carpets  under  paragraph  293. 


Before  Board  1,  Mat  16,  1922. 

No.  44966.— Protest  945683  of  Oohn  &  Rosenberger,  Inc.  (New  York). 

Rosaries. — Rosaries  in  chief  value  of  silver  beads,  classified  as  jewelry  at  60  per 
cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  at  50 
per  cent  under  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  On  the  authority  of  United  States  v.  American 
Express  Co.  (8  Ct.  Cust.  Appls.  157;  T.  D.  37286)  the  rosaries  in  question  were  held 
dutiable  at  50  per  cent  under  paragraph  333  as  claimed. 


Before  Board  2,  May  16,  1922. 

'  No.  44966.— Protest  937655  of  the  Whitaker  Paper  Co.  (Pittsburgh).  . 

Value  of  Newsprint  Paper. — It  is  claimed  here  that  the  Canadian  market  value 
of  certain  newsprint  paper  was  only  5i  cents  per  pound  on  the  date  of  importation, 
and  that  it  is  therefore  entitled  to  free  entry. 

Opinion  by  Fischer,  G.  A.    It  was  held  that  the  only  remedy  under  the  law  if 
the  importers  were  dissatisfied  with  the  appraisement  of  their  merchandise  is  by 
*)peal  to  reappndsement.    The  protest  V9S  therefore  overruled. 
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Before  Board  3,  May  16,  1922^ 

No.  44987 — Protest  943729  of  E.  Yonan  (New  York). 

Household  Effects. — Oriental  nigs  assessed  for  duty  at  50  per  cent  ad  valorem 
under  paragraph  300,  tariff  act  of  1913,  are  claimed  entitled  to  free  'admission  as 
household  effects  under  paragraph  428. 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  rugs  in  question  come  within  the 
meaning  of  the  phrase  household  effects,  having  been  used  in  the  home  of  the  prot- 
estant  in  Russia  for  a  great  many  years.  It  was  held  that  they  should  be  admitted 
free  of  duty  under  paragraph  428. 

No.  44988.— Protests  936391,  etc.,  of  C.  J.  Tower  &  SonsJ  (Buffalo)  and  protests 
935104,  etc.,  of 'American  Railway  Express  Co.  et  al.  (Detroit). 

OovERiNos  OF  Cream  Cans. — Canvas  covered  felt  jackets  used  as  coverings  for 
metal  cans  containing  cream  were  classified  as  manufactures  of  cotton  at  30  per  cent 
ad  valorem  under  paragraph  266,  tariff  act  of  1913,  and  are  claimed  free  of  duty  as 
usual  coverings  of  free  merchandise. 

Opinions  by  Hay,  G.  A.  On  the  authority  of  United  States  v.  American  Railway 
Express  Co.  (11  Ct.  Oust.  Appls.  — ;  T.  D.  38968),  which  affirmed  Abstract  44184,  the 
jackets  in  question  were  held  entitled  to  free  admission  as  claimed. 

No.  44989.— Proteste  934824-62620,  etc.,  of  Ernest  E.  Marks  Co.  (Chicago). 

Insect  Powder. — Insect  powder  classified  at  15  per  cent  ad  valorem  under  para- 
graph 385,  tariff  act  of  1913,  is  claimed  dutiable  as  a  drug  at  10  per  cent  under  parar 
graph  27. 

Opinion  by  Hay,  G.  A.  The  insect  powder  in  question  was  held  dutiable  at  10 
per  cent  under  paragraph  27.  Abstract  44241,  affirmed  in  United  States  v.  Nagase 
(11  Ct.  Cuflt.  Appls.  — ;  T.  D.  38939),  followed. 

No.  44970.— Protest  940942  of  J.  W.  Hampton,  jr.,  &  Co.  (New  York). 

Shortage  and  Excess. — Two  shipments  of  narcissus  bulbs  arrived  on  different 
ships  at  about  the  same  time  and  the  importer  seeks  to  recover  duty  paid  on  certain 
bulbs  which  the  appraiser  reported  were  found  in  excess  of  the  invoice  quantity. 

Opinion  by  Adamson,  G.  A.  It  was  established  by  the  evidence  that  on  account  of 
examining  the  bulbs  in  cases  from  the  wrong  shipment  duty  was  erroneously  assessed 
on  250  bulbs  in  each  of  the  150  cases,  and  the  protest  was  accordingly  sustained. 


Before  Board  2,  May  18,  1922. 

No.  44971.— Protest  937288-62815  of  G.  W.  Sheldon  &  Go.  (Chicago). 

RxTBBER  Soles  and  Heels. — Rubber  soles  and  heels  made  of  cotton  and  india 
rubber,  classified  as  wearing  apparel  under  paragraph  256,  tariff  act  of  1913,  are  claimed 
dutiable  as  manufactures  of  india  rubber  at  10  per  cent  under  paragraph  368. 

Opinion  by  Wellbr,  G.  A.  On  the  authority  of  G.  A.  8445  (T.  D.  38763),  relating 
to  similar  merchandise,  the  sole  and  heel  attachments  in  question  were  held  dutiable 
under  paragraph  368  as  manufactures  of  india  rubber. 

Before  Board  3,  May  18,  1922. 

No.  44972.— Protest  941223  of  Fritzsche  Bros.  (New  York). 

Shortage — ^Nonmportation. — On  the  ground  of  nonimportation  objection  is 
made  to  the  asseesment  of  duty  on  certain  cassia  oil. 

Opinion  by  Adamson,  G.  A.  Fifty  cases  of  cassia  oil,  each  case  containing  four 
tins,  were  entered  in  a  bonded  warehouse  and  about  a  month  later  it  was  found  that 
five  cases  did  not  contain  any  oil  at  all,  but  were  filled  with  ashes  and  oats.  There  is  a 
letter  with  the  papers  signed  by  an  inspector  which  states  that  all  the  packages  were 
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delivered  in  good  order  except  one,  which  was  recoopered,  but  that  seven  of  the  other 
packages  were  stained,  apparently  by  the  contents.  The  protest  was  sustained  as  to 
one  case,  the  board  saying  that  if  the  contents  of  the  other  four  packages  were  abstracted 
after  they  were  entered  in  the  warehouse  the  duty  is  nevertheless  due  to  the  Govern- 
ment and  that  if  the  loss  occurred  in  the  warehouse,  and  not  by  reason  of  fire  or  other 
casualty,  it  is  contrary  to  law  to  allow  remission  of  duty.    (Sec.  2983,  Rev.  Stat.) 


Before  BoiiRD  1,  May  22,  1922. 

No.  44978.— Protest  946274  of  Lightolier  Co.  (New  York). 

Chain  for  Use  in  MANurAcruRiNO  Jewelry. — Chain  composed  of  small  balls  or 
beads  of  brass,  each  connected  loosely  to  the  other  by  short  lengths  of  brass  wire, 
classified  as  materials  of  metal  suitable  for  use  in  the  manufacture  of  jewelry  at  60  per 
cent  ad  valorem,  under  paragraph  356,  tariff  act  of  1913,  is  claimed  dutiable  as  a 
manufacture  of  brass  at  20  per  cent  under  paragraph  167. 

Opinion  by  Sullivan,  G.  A.  There  was  evidence  that  the  chain  in  question  is 
chiefiy  used  for  electrical  purposes,  but  that  there  is  also  a  substantial  use  of  it  for 
jewelry.  On  the  authority  of  United  States  v.  Lorsch  (8  Ct.  Cust.  Appls.  109;  T.  D. 
37222),  relating  to  brass  and  German-silver  foxtail  chain,  the  chain  here  in  question 
was  held  properly  classified  under  paragraph  356. 


Before  Board  2,  May  22,  1922. 

No.  44974.— Protest  942847  of  P.  K.  Wilson  &  Son  (New  York). 

Jaoquard  Fiqttrbd  Upholstery  Goods. — Figured  cotton  laces  classified  at  60 
per  cent  ad  valorem,  under  paragraph  353,  tariff  act  of  1913,  are  claimed  dutiable  as 
Jacquard  figured  upholstery  goods  at  35  per  cent  under  paragraph  258. 

Opinion  by  Howell,  G.  A.  On  the  authority  of  G.  A.  8187  (T.  D.  37723)  the  lacee 
in  question  which  are  used  wholly  or  chiefly  for  making  curtains  were  held  dutiable 
under  paragraph  258  as  claimed. 

No.  44975.— Protests  942114,  etc.,  of  Mills  &  Gibb  Corporation  (New  York). 

Jacquard  Fiourbd  Lacs  Articles. — ^Merchandise  classified  as  lace  articlee  at  60 
per  cent  ad  valorem  under  paragraph  358,  tariff  act  of  1913,  is  claimed  dutiable  as 
Jacquard  figured  upholstery  goods  at  35  per  cent  under  paragraph  258. 

Opinion  by  Howell,  G.  A.  Lace  covers  and  bureau  scarfs  composed  in  chief  value 
of  Jacquard  figured  lace,  not  embroidered,  were  held  dutiable  under  paragraph  258 
as  claimed.    G.  A.  8359  (T.  D.  38464)  followed. 

No.  44976.— Protest  940013^3035  of  G.  W.  Sheldon  t&  Co.  (Chicago). 

Rubber  Sole  and  Heel  Attachments. — Cochrane's  rubber  sole  and  heel  attach- 
ments classified  as  articles  of  wearing  apparel  at  30  per  cent  ad  valorem  under  the 
provisions  of  paragraph  256,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures 
in  chief  value  of  india  rubber  at  10  per  cent  under  paragraph  368. 

Opinion  by  Weller,  G.  A.  On  the  authority  of  Abstract  44145,  relating  to  Himil^r 
merchandise,  the  rubber  sole  and  heel  attachments  in  question  were  held  dutiable 
under  paragraph  368  as  claimed. 


Before  Board  3,  May  22,  1922. 

No.  44977.— Protest  940930  of  Walton  N.  Moore  Dry  Goods  Co.  (San  Francisco). 

Reimported  Merchandise. — ^A  large  quantity  of  mixed  merchandise  was  shipped 
to  Vladivostock,  Russia,  accompanied  by  drafts,  and  the  conditions  in  Russia  were 
such  that  the  consignees  could  not  raise  the  money  and  did  not  take  the  merchandise 
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and  it  was  returned  to  the  United  States.  '  Fktrt  of  it  was  foreign  merchandise  upon 
which  duty  had  once  been  paid  when  it  was  originally  imported  into  this  country. 
The  contention  of  the  importer  is  that  having  once  paid  duty  upon  this  merchandise 
he  should  not  be  required  to  pay  it  a  second  time. 

Opinion  by  Hay,  G.  A.    The  protest  was  overruled  on  the  authority  of  G.  A.  4627 
(T.  D.  21504)  and  G.  A.  8065  (T.  D.  37197).    Adamson,  G.  A.,  concurred. 


Beforb  Board  2^  May  26,  1922. 

No.  44978.— Protest  944537  of  C.  J.  Tower  &  Son  (Buffalo). 

Tin  Dboss — ^Black  Oxids  of  Tin. — ^The  appraiser  describes  the  merchandise  as  a 
waste  product  known  as  tin  dross.  It  was  classified  as  metals  unwrought  at  10  per 
cent  ad  valorem  under  paragraph  154,  tariff  act  of  1913,  and  is  claimed  entitled  to  free 
entry  as  black  oxide  of  tin  under  paragraph  631. 

Opinion  by  Fischbr,  G.  A.  The  testimony  shows  that  the  conmiodity  in  question 
is  produced  by  heating  tin  blocks  in  a  kettle  until  they  become  molten,  when  the  top 
is  skimmed  and  the  skimmings  remelted  until  the  metals  are  removed,  leaving  what  is 
known  as  oxide  of  tin,  which  is  the  imported  article.  On  the  authority  of  G.  A.  5179 
(T.  D.  23372)  it  was  held  free  of  duty  as  black  oxide  of  tin  under  paragraph  631. 

No.  44979.— Protest  932806  of  Ames,  Harris,  NeviUe  Co.  (Portland,  Or^.). 

Jute  Bags,  Colored. — Jute  bags  which  were  classified  at  35  per  cent  ad  valorem 
under  paragraph  284,  tariff  act  of  1913,  are  claimed  to  be  made  of  plain  woven  fabrics 
of  single  jute  yarns,  dutiable  under  paragraph  281  at  only  10  per  cent. 

Opinion  by  Wbllbr,  G.  A.  An  inspection  of  the  official  sample  showing  that  there 
is  a  colored  stripe  about  2  inches  wide  running  down  the  center  of  the  two  sides  of  the 
bag,  they  were  held  properly  classified  as  colored  under  paragraph  284. 


Before  Board  3,  May  26, 1922. 

No.  44980.— Protest  943550  of  F.  H.  Cone  &  Co.  (New  York). 

Palmyra  Fiber. — Palmyra  fiber  is  claimed  free  of  duty  as  a  crude  vegetable  sub- 
stance under  paragraph  497,  tariff  act  of  1913,  rather  than  dutiable  as  a  nonenumerated 
article  at  15  per  cent  ad  valorem  under  paragraph  385  as  classified. 
.  Opinion  by  Hay,  G.  A.  On  the  authority  of  Cone  v.  United  States  (6  Ct.  Cust. 
Appls.  263;  T.  D.  35477  and  5  id.  491;  T.  D.  35149,  which  affirmed  Abstract  36238), 
the  protest  was  overruled. 

Before  Board  1,  May  29,  1922. 

No.  44981.— Protests  935750,  etc.,  of  C.  J.  Tower  &  Sons  (Buffalo). 

Granulated  Cork.— Granulated  cork  classified  at  30  per  cent  ad  valorem  under 
paragraph  340,  tariff  act  of  1913,  is  claimed  entitled  to  free  admission  under  para- 
graph 464. 

Opinion  by  McClelland,  G.  A.  Interpreting  the  last  provision  in  paragraph  340 
to  specifically  provide  for  (1)  manufactures  wholly  or  in  chief  value  of  cork  or  of  cork 
bark;  (2)  manufactures  of  artificial  cork  or  bark  substitutes;  and  (3)  granulated  or 
ground  cork;  the  board  held  that  the  granulated  cork  in  question  was  properly  classi 
fied  thereunder  at  30  per  cent,  and  not  classifiable  under  paragraph  464,  the  commodity 
being  a  specially  manufactured  product. 

dissenting  opinion. 

Brown,  General  Appraiser:  This  suit  was  brought  at  the  port  of  Buffalo  by  protest 
against  the  classification  of  the  collector  at  that  port.  The  merchandise  is  eliown  by 
the  sample  to  be  rather  finely  groimd  or  granulated  cork. 
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It  was  classiiied  by  the  collector  at  30  per  cent  ad  valorem  under  the  laet  clause 
of  paragraph  340  of  the  tariff  act  of  1913. 
Said  paragraph  reads  as  follows: 

340.  Cork  bark,  cut  into  sauares,  cubes,  or  quarters,  4  cents  per  pound*  manu- 
factured cork  stoppers,  over  tnree-fourths  of  an  inch  in  diameter,  measured  at  the 
lar^r  end,  and  manufactured  cork  disks,  wafers,  or  washers,  over  three-sixteenths  of 
an  inch  in  thickness,  12  cents  per  pound;  manufactured  cork  stoppers,  three-fourths 
of  an  inch  or  less  in  diameter,  measured  at  the  larger  end,  and  manufactured  cork 
disks,  wafers,  or  washers,  three-sixteenths  of  an  inch  or  lees  in  thickness,  15  cents  per 
pound;  cork,  artificial,  or  cork  substitutes  manufactured  from  cork  waste,  or  granu- 
lated corks,  and  not  otherwise  provided  for  in  this  section,  3  cents  per  pound;  cork 
insulation,  wholly  or  in  chief  value  of  granulated  cork,  in  slabs,  boards,  planks,  or 
molded  forms,  ^  cent  per  pound;  cork  paper,  35  per  centum  ad  valorem;  manufac- 
tures wholly  or  in  chief  value  of  cork  or  of  cork  bark,  or  of  artificial  cork  or  bark  sub- 
stitutes, granulated  or  ground  cork,  not  specially  provided  for  in  this  section,  30  per 
centum  ad  valorem. 

The  importer  asks  for  judgment  of  refund  under  the  claim  that  it  should  be  properly 
classified  sis  free  of  duty  under  paragraph  464,  reading  as  follows: 

464.  Cork  wood,  or  cork  bark,  unmanufactured,  and  cork  waste,  shavings,  and  cork 
refuse  of  all  kinds— 

either  directly  or  by  similitude. 

The  blanket  provision  at  the  end  of  paragraph  340,  which  paragraph  in  all  its  other 
provisions  seems  to  cover  only  manufactured  articles,  can  not,  it  seems  to  me,  be 
parsed  so  as  to  stop  in  the  middle  of  the  sentence  at  the  comma  after  bark  substitutes, 
and  thus  disassociate  the  terms  ''granulated  or  ground  cork''  from  the  opening  words 
of  the  sentence  reading  "manufactures  wholly  or  in  chief  value  of." 

It  rather  seems  to  refer  solely  to  articles  manufactured  from  any  of  the  materials 
enumerated  therein.  Such  materials  are  cork,  cork  bark,  artificial  cork,  bark  sub- 
stitutes, granulated  or  groimd  cork. 

Granulated  cork  itself  is  not  included  therein  or  treated  as  a  manufactured  article. 

Had  it  been  so  intended  to  treat  granulated  cork  as  manufactured  it  would  have 
been  simple  and  easy  to  have  especially  enumerated  it  in  the  list  of  cork  articles 
so  treated  before  the  final  blanket  provision. 

Its  very  inclusion  in  the  blanket  clause  as  one  of  the  primary  substances  from  which 
the  manufactures  (not  specially  provided  for)  covered  by  said  blanket  clause  are  to 
be  derived  indicates  a  definite  purpose  to  treat  it  and  classify  it  as  unmanufactured. 

It  is  classed  and  associated  with  cork  and  cork  bark,  artificial  cork  or  cork  substi- 
tutes as  the  primary  substances  from  which  the  manufactures  covered  by  that  clause 
are  to  be  made. 

Presumably  in  the  two  cork  paragraphs,  340  and  464,  the  Congress  intended  to 
include  all  forms  of  cork,  both  raw  and  manufactured.  The  enumeration  of  manu- 
factured forms  for  taxation  in  paragraph  340  is  very  comprehensive  and  carefully 
discriminates  in  the  amount  of  duty  between  different  classes  and  grades  of  manu- 
factured cork  articles,  manifestly  covering  with  the  blanket  concluding  clause  any 
kinds  of  such  manufactured  cork  articles  overlooked  in  the  preceding  enumeration. 

Nowhere  does  it  seem  to  be  intended  to  include  for  taxation  the  material  itself 
for  manufacture  as  distinguished  from  an  article^  and  granulated  cork  seems  to  be  on 
its  face  such  material.  The  only  apparent  exxreptions  to  this  are,  first,  the  use  of 
the  term  ''artificial  cork, "  which  presumably  is  not  cork  at  all,  and  by  its  name 
implies  a  manufacture  into  the  form  of  cork;  and,  secondly,  "cork  substitutes,*' 
the  latter  made,  however,  from  cork  waste  or  granulated  ^'orks.  These  are  taxed 
at  3  cents  per  pound.  But  these  after  all  are  exceptions  more  apparent  than  real 
and  only  tend  to  emphasize  the  general  plan. 

Further,  if  "granulated  cork"  was  being  treated  and  considered  as  a  manufactured 
article,  there  was  no  necessity  of  mentioning  it  at  all  as  one  of  the  mliterials  from 
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which  articles  covered  by  the  blanket  clause  were  to  be  made;  for  any  manufacture  of 
granulated  cork  would  also  certainly  be  a  manufacture  of  cork  wood  or  cork  bark. 

Therefore,  when  it  was  mentioned  as  material  for  articles  to  be  taxed  imder  the 
blanket  clause,  and  at  the  same  time  failed  of  mention  in  the  preceding  special 
enumeration  (which  did  include,  however,  artificial  cork  and  cork  substitutes), 
granulated  cork  was  necessarily  assigned  to  the  immanufactured  class. 

Again,  the  mention  in  the  preceding  enumeration  itself  of  a  special  rate  for  manu- 
factures of  granulated  corks  strengthens  this  conclusion.  These  granulated  corks 
must  be,  either  the  article  itself  again  treated  as  a  basis  for  manufacture^  the  plural 
being  used  inadvertently,  or  else  ground  up  old  cork  stoppers  treated  also  as  a  basic 
unmanufactured  material  from  which  manufactures  are  to  be  made,  and  presumably 
very  similar  in  character  to  granulated  cork  itself. 

Granulated  cork  is  mentioned  (again  as  a  material  for  manufacture)  in  the  clause 
covering  "cork  insulation,  wholly  or  in  chief  value  of  granulated  cork." 

It  seemis  to  me  that  the  two  cork  provisions,  as  before  stated,  should  be  re^  together 
as  a  complete  consistent  whole  intended  to  cover  all  cork  unmanufactured  and  manu- 
factured, and  as  themselves  on  this  plan  indicating  the  division  for  free  entry  or  for 
taxation. 

The  references  to  granulated  cork  are  as  the  basis  for  manufacture  only.  More- 
over, whatever  the  process  required  for  grinding  granulated  cork  as  imported  in  the 
sample  here,  it  looks  like,  and  takes  the  form  of,  a  raw  substance  to  be  used  for  manu- 
facture rather  than  as  a  manufactured  article  itself. 

Further,  it  seems  clear  that  this  30  per  cent,  if  applied  by  construction  of  the  gram- 
matical arrangement,  would  apparently  tax  some  of  the  manufactures  made  from 
''granulated  cork"  at  a  less  rate  than  ''granulated  cork"  itself,  a  result  presuming 
against  such  grammatical  construction. 

I  am,  therefore,  inclined  to  the  view  that  the  Congress  meant  by  the  language 
used  to  admit  granulated  cork  free  of  duty  as  a  material  to  be  included  in  the  term 
"cork  wood"  and  "cork  bark"  unmanufactured  rather  than  to  include  it  in  the 
blanket  clause  at  the  end  of  paragraph  464 . 

No.  44982.— Protests  938545,  etc.,  of  Pacific  Trading  Co.  (San  Francisco). 

Sponge  Balls — Rubber  Balls — ^Toys — Sufficiency  op  Protest. — "Sponge 
balls"  classified  as  toys  at  35  per  cent  ad  valorem  under  paragraph  342,  tariff  act  of 
1913,  are  claimed  dutiable  as  manufactures  of  rubber  at  10  per  cent  under  paragraph 
368.    One  protest  claimed  under  paragraph  369. 

Opinion  by  Sullivan,  G.  A.  Inasmuch  as  both  the  rate  and  merchandise  are  cor- 
rectly stated  the  protest  claiming  under  paragraph  369  was  held  sufficient.  G.  A 
8278  (T.  D.  38090),  G.  A.  8412  (T.  D.  38629),  and  Michelin  Tire  Co.  v.  United  States 
(6  Ct.  Cust.  Appls.  283;  T.  D.  35507)  cited.  The  proof  showing  that  the  rubber  sponge 
balls  in  question  are  not  exclusively  used  by  children,  and  that  they  are  reasonably 
fitted  for  the  use  of  adults,  they  were  held  dutiable  as  manufactures  of  india  rubber 
under  paragraph  368  rather  than  as  toys  under  paragraph  342.  Illfelder  v.  United 
States  (1  Ct.  Cust.  Appls.  Ill;  T.  D.  31115)  followed. 

No.  44988.— Protest  946538  of  G.  Klein  &  Son  (New  York). 

Rosaries. — ^This  protest  claims  that  certain  "rosaries,  plaquettes,  chap.,  etc.," 
which  were  classified  at  50  per  cent  ad  valorem  under  paragraphs  333  and  167  are 
dutiable  at  only  20  per  cent  under  paragraph  167. 

Opinion  by  Sullivan,  G.  A.  The  protest  was  submitted  on  a  stipulation  that  two 
items  consist  of  rosaries,  chief  value  of  metal,  and  nothing  was  found  in  the  record  to 
indicate  whether  the  metal  therein  is  base  metal,  or  platinum,  gold  or  silver,  or  plated 
with  gold  or  silver.    The  protest  was  therefore  overruled. 
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No.  44984.— Protest  945860  of  E.  H.  Van  Ingen  &  Co.  (New  York). 

Flannels. — ^Merchandise  classified  at  35  per  cent  ad  valorem  under  paragraph  288, 
tariff  act  of  1913,  is  claimed  dutiable  as  flannels  at  30  per  cent  under  paragraph  289. 

Opinion  by  Brown,  G.  A .  On  the  authority  of  Connor  v.  United  States  (9  Ct.  Cust. 
Appls.  312;  T.  D.  38241)  the  flannels  in  question  were  held  dutiable  under  paragraph 
289  as  claimed. 

No.  44986.— Protests  945596,  etc.,  of  Neimian  &  Schwiers  Co.  et  al.  (New  York). 

FrsH  in  Oil — ^Antipasto. — ^Antipasto,  which  the  appraiser  reports  consiBts  of  fish 
and  v^etables  in  oil,  classified  at  25  per  cent  ad  valorem  under  paragraph  216,  tariff 
act  of  1913,  is  claimed  dutiable  at  15  per  cent  under  paragraph  385. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  Russo  v.  United  States  (11  Ct.  Cust. 
Appls.  — ;  T.  D.  39101)  relating  to  the  same  commodity,  the  antipasto  in  question  was 
held  dutiable  at  15  per  cent  under  paragraph  385. 

No.  4498.6.— Protests  933767,  etc.,  of  Wm.  A.  Brown  &  Co.  et  al.  (New  York). 

Ginseng. — ^The  appraiser  reports  that  the  merchandise  consists  of  ginseng  root, 
prepared  for  medicinal  purposes,  put  up  in  packages  of  less  than  2\  pounds  grofls 
weight.  It  was  classified  as  a  medicinal  compound  at  20  per  cent  ad  valorem  under 
paragraph  17,  tariff  act  of  1913,  and  is  claimed  free  of  duty  under  paragraph  477  or  552 
or  dutiable  at  10  per  cent  under  paragraph  27  or  385. 

Opinion  by  Brown,  G.  A.  Upon  stipulation  of  counsel  that  the  commodity  is  the 
Same  as  that  the  subject  of  G.  A.  8505  (T.  D.  39006),  the  claim  that  it  is  dutiable  at 
10  per  cent  under  paragraph  27  was  sustained. 


REHEARIN«8  GRANTED. 
May  2,  1922. 

No.  44987.— Embroidered  Articles. — Protests  938858,  etc.,  of  Bloomingdale  Bros. 

et  al.    Abstract  44828. 
No.  44988. — Embroidered  Articles. — Protests   938621,    etc.,    of    Stern     Bros. 

Abstract  44826. 

May  9,  1922. 

No.  44989.— Legality  of  R eappraisem ent.— Protest  942767  of  E.  P.  Stahel  &  Co., 
decided  April  12,  1922.    Not  reported. 

May  18,  1922. 

No.  44990. — Chemical  Compounds. — Protest  942159  of  D.   C.   Andrews  <t.  Co. 
Abstract  44904. 


Before  Board  1,  June  5,  1922. 

No.  44991.— Protest  941126  of  Apierican  Shipping  Co.  (N^w  York). 

Rattan  Reeds. — The  appxaiser  reports  that  the  merchandise  consists  of  Chinese 
rattan  reeds.  It  was  classified  at  10  per  cent  ad  valorem  under  paragraph  173,  tariff 
act  of  1913,  and  is  claimed  free  of  duty  as  reeds  unmanufactured  under  paragraph  648. 

Opinion  by  McClelland,  G.  A.  On  the  authority  of  Peabody  v.  United  States 
(10  Ct.  Oust.  Appls.  220;  T.  D.  38562),  relating  to  similar  common  Chinese  reeds,  the 
merchandise  in  question  was  held  to  be  free  of  duty  under  paragraph  648. 

No.  44992.— Protest  941083  of  U-Neak  Dinner  Favors,  Inc.  (Ne^  York). 

Artificial  Fruit — Onions — Pumpkins — Corn,  etc — ^Articles  of  plaster  of  Paris, 
made  hollow  to  be  filled  with  candles,  in  the  forms  of  a  lemon,  a  pumpkin,  a  sprouting 
onion  and  an  ear  of  corn  with  a  small  pumpkin  cut  in  the  form  of  a  jack-o'-lantern  on 
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one  end,  clasHified  as  artificial  and  ornamental  fruit  at  60  per  cent  ad  valorem  under 
paragraph  347,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures  of  plaster  of 
Paris  under  paragraph  369. 

Opinion  by  McClelland,  G.  A.  It  was  found  that  the  articles  in  question  are 
not  "ornamental,''  which  excludes  them  from  paragraph  347  under  Bayersdorfer  v. 
United  States  (7  Ct.  Cust.  Appls.  66;  T.  D.  36390),  even  if  it  were  conceded  that  they 
are  artificial  fruits.  They  were  held  dutiable  as  manufactures  of  plaster  of  Paris 
under  paragraph  369. 

No.  449d8,--Protest  940196  of  Burt  Wool  &  Leather  Co.  (Ogdensburg). 

Wool  on  Lambskins. — Wool  on  lambskins  classified  at  15  cents  per  pound  under 
X)aragraph  18  of  the  emergency  tariff  act  is  claimed  free  of  duty  under  paragraph  650, 
tariff  act  of  1913. 

Opinion  by  McClelland,  G.  A.  The  claim  for  free  entry  of  wool  on  lambskins 
under  paragraph  650  was  sustained  on  the  authority  of  G.  A.  8540  (T.  D.  39155). 

No.  44994.— Protests  934804,  etc.>  of  Joseph  Home  Co.  (Pittsburgh). 

AxMiNSTER  Rugs — Wilton  Rugs. — Rugs  classified  at  50  per  cent  ad  valorem 
under  paragraph  300,  tariff  act  of  1913,  are  claimed  dutiable  at  35  per  cent  under 
paragraph  293  and  at  30  per  cent  under  paragraph  294. 

Opinion  by  Brown,  G.  A.  Chenille  Axminster  rugs  were  held  dutiable  at  35' 
per  cent  under  paragraph  293  and  Wilton  rugs  at  80  per  cent  under  paragraph  294. 
G.  A.  8314  (T.  D.  38236)  followed. 

Before  Board  2,  June  5, 1922. 

No.  44996.— Protests  938930,  etc.,  of  R.  W.  Grauert  Co.  (New  York). 

Oeser  Foils — Bronze  Leap. — Merchandise  invoiced  as  patent  oeeer  foils,  con- 
sisting of  bronze  in  the  form  of  leaves  used  by  bookbinders  and  by  the  stamping  trade 
classified  as  bronze  in  leaf  at  25  per  cent  ad  valorem  under  paragraph  146,  tariff  act 
of  1913,  is  claimed  dutiable  under  paragraph  167,  385,  or  5. 

Opinion  by  Fischer,  G.  A.  Oeser  foils  were  held  properly  classified  under  para- 
graph 146.    Abstract  27928  (T.  D.  32333)  followed. 

No.  44996.— Protest  940390-63042  of  S.  Karpen  A  Bro.  (Chicago). 

Jute  Webbing. — ^Webbing  about  3^  inches  in  width  composed  of  single  jute  yams 
having  several  colored  threads  forming  striped  borders,  classified  at  25  per  cent  ad 
valorem  under  paragraph  262,  tariff  act  of  1913,  is  claimed  dutiable  at  10  per  cent 
under  paragraph  279,  or  free  of  duty  unSer  paragraph  408. 

Opinion  by  Weller,  G.  A.  From  the  record  no  error  was  found  in  the  assessment. 
Abstract  44948  noted. 

No.  44997.— Protest  940708-63064  of  G.  W.  Sheldon  &  Co.  (Chicago). 

Cotton  Cloth — Emergency  Tariff  Act. — ^Thia  protest  is  against  the  assessment 
of  additional  duty  under  paragraph  17  of  the  emergency  tariff  act  on  certain  cotton 
cloth. 

Opinion  by  Weller,  G.  A.  From  analyses  it  was  found  that  the  staple  is  under 
If  inches  and  it  was  therefore  held  that  the  cotton  cloth  in  question  is  not  subject 
to  the  additional  duty. 

Before  Board  3,  June  5,  1922. 

No.  44998.— Protest  945935  of  I.  Brandon  &  Bros.  (New  York). 

Shortage. — ^This  protest  objects  to  the  payment  of  duty  on  certain  merchandise 
reported  short  by  the  appraiser. 

Opinion  by  Adamson,  G.  A.  The  protest  was  sustained  and  refund  of  duty 
directed  on  the  articles  reported  short  by  the  appraiser. 
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Bbporb  Board  2,  June  6,  1922. 

No.  44999.— Protegt  940360  of  D.  C.  Andrews  &  Co.  (New  York). 

Metal-Drilling  Machines — ^Machine  Tools. — ^Metal-drilling  machines  claaeified 
at  20  per  cent  ad  valorem  under  paragraph  167,  tariff  act  of  1913,  are  claimed  dutiable 
as  machine  tools  at  15  per  cent  under  paragraph  165. 

Opinion  by  Fischer,  G.  A.  It  was  established  that  the  machines  in  question  are 
operated  solely  by  electric  power,  that  they  are  constructed  and  designed  and  exclu- 
sively employed  to  drill  holes  in  metal,  and  that  they  are  incapable  of  other  use. 
They  were  therefore  held  to  be  machine  tools  within  the  meaning  of  paragraph  165, 
their  portability  having  no  bearing  upon  the  tariff  classification,  the  definite  language 
of  paragraph  165  eliminating  any  possibility  of  ambiguity  and  making  plainly  manifest 
the  intent  of  Congress  to  include  ''any  machine  operated  by  other  than  hand  power 
which  employs  a  tool  for  working  on  metal." 

No.  46000.— Protest  942096  and  protest  943833  of  W.  J.  Hardy  Corp.  (New  York). 

Hosiery,  Clocked. — ^The  question  here  is  whether  certain  hosiery  is  composed 
in  chief  value  of  silk  and  dutiable  at  60  per  cent  ad  valorem  under  paragraph  358, 
tariff  act  of  1913,  as  classified,  or  is  composed  in  chief  value  of  cotton,  clocked, 
dutiable  at  50  per  cent  under  paragraph  260. 

Opinions  by  Weller,  G.  A.  From  an  analysis  of  a  sample  the  hosiery  in  question 
was  found  to  be  cotton  chief  value.  It  was  therefore  held  dutiable  under  paragraph 
260  as  claimed. 

No.  46001.— Protests  943716,  etc.,  of  Bloomingdale  Bros,  et  al.  (New  York). 

Tapestry — Manufactures  of  Wool. — Pieces  of  woven  cotton  or  flax  canvas 
stitched  with  an  ornamental  design  in  colored  wool  are  claimed  dutiable  as  manu- 
factures in  chief  value  of  wool  at  35  per  cent  ad  valorem  under  paragraph  288,  taiifif 
act  of  1913,  rather  than  as  embroidered  articles  at  60  per  cent  under  paragraph  358, 
as  classified. 

Opinion  by  Weller,  G.  A.  United  States  v.  Field  (10  Ct.  Cust.  Appls.  183;  T.  D. 
38550),  afSrming  G.  A.  8343  (T.  D.  38415),  followed,  holding  similar  merchandise 
dutiable  as  manufactures  of  wool  under  paragraph  288. 

No.  46002.— Protest  941169-^3090  of  G.  W.  Sheldon  &  Co.  (Chicago). 

Cotton  Cloth — ^Emerobnct  Tariff  Act. — The  question  in  this  case  is  whether 
certain  cotton  doth  or  articles  are  subject  to  additional  duty  under  paragraph  17  of 
the  emergency  tariff  act. 

Opinion  by  Weller,  G.  A.  The  goods  were  imported  at  New  York  on  May  27, 
1921,  and  were  transported  to  Chicago  and  entered  June  10, 1921,  while  the  emeigency 
tariff  act  became  effective  May  28, 1921.  On  the  authority  of  G.  A.  8504  (T.  D.  39005) , 
holding  that  the  time  of  entry  and  not  the  time  of  importation  should  be  taken  in  de- 
termining whether  merchandise  is  subject  to  the  emergency  taiiff,  the  protest  was 
overruled. 


Before  Board  3,  June  6,  1922. 

No.  46008.— Protest  940846  of  W.  R.  Grace  &  Co.  (New  York). 

Gauge  of  Olive  Oil. — It  is  claimed  here  that  duty  was  assessed  upon  a  greater 
quantity  of  olive  oil  than  was  actually  dutiable,  the  importation  consisting  in  part 
of  denatured  olive  oil  which  is  free  of  duty  under  paragraph  561,  tariff  act  of  1913, 
and  olive  oil  not  denatured  which  is  dutiable  under  paragraph  45. 

Opinion  by  Hay,  G.  A.  From  the  admission  of  the  Government  it  was  held  that 
duty  should  have  been  taken  on  16  barrels  under  paragraph  45,  and  that  all  the  other 
barrels  should  not  have  been  assessed  either  because  they  contained  denatured  oUve 
oil  or  were  reported  empty. 
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No.  46004.— Protest  942737  of  Winter  Bros.  (New  York). 

Shobtaoe. — ^A  refund  of  duty  is  claimed  on  certain  beads  found  short  when  the 
unexamined  package  was  opened  at  the  importer's  place  of  business. 

Opinion  by  Aoambon,  G.  A.  The  evidence  leaving  not  only  a  possibility  but  a 
probability  that  the  shortage  occurred  after  the  ship  landed,  the  protest  was  over- 
ruled. 


Before  Board  1,  June  9,  1922. 

No.  45006.— Protest  942433  of  P.  R.  Pincones,  jr.,  Co.  (New  York). 

Rawhide  Loom  Pickers. — Loom  pickers  made  of  rawhide  were  classified  as  manu- 
factures of  leather  by  similitude  under  paragraph  360,  tariff  act  of  1913,  and  are  claimed 
dutiable  as  nonenumerated  manu^tured  articles  at  15  per  cent  under  paragraph  385. 

Opinion  by  McClelland,  G.  A.  On  the  authority  of  Abstract  44718  the  rawhide 
loom  pickers  in  question  were  held  dutiable  under  paragraph  385  as  claimed. 

No.  46006.  Protest  943505  of  H.  W.  Robinson  <&  Co.  (New  York). 

Artists'  Colors. — Small  cakes  of  hard  paints  set  in  a  porcelain  container  inclosed 
in  a  small  cardboard  box  also  containing  a  small  camel's  hair  brush  and  handle  for 
the  same,  classified  as  toys  at  35  per  cent  ad  valorem  under  paragraph  342,  tariff  act 
of  1913,  are  claimed  dutiable  as  artists'  colors  at  20  per  cent  under  paragraph  63. 

Opinion  by  Sullivan,  G.  A.  The  paints  in  question,  which  are  used  in  schools 
for  educational  purposes,  were  held  dutiable  under  paragraph  63  as  claimed,  lllf elder 
V.  United  States  (1  Ct.  Cust.  Appls.  Ill;  T.  D.  31115,  and  7  id.  53;  T.  D.  36311)  dted. 

No.  46007.— Protests  939536,  etc.,  of  Veit,  Son  &  Co.  (New  York). 

Lame  and  Metal  Trimminos. — Trimmings  classified  at  60  per  cent  ad  valorem 
under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  as  articles  in  chief  value 
of  metal  at  20  per  cent  under  paragraph  167,  or  as  spangled  articles  at  50  per  cent 
under  paragraph  333. 

Opinion  by  Sullivan,  G.  A.  Trimmings  in  chief  value  of  lame  were  held  dutiable 
under  paragraph  167.  United  States  v.  Veit  (8  Ct.  Cust.  Appls.  290:  T.  D.  37540), 
affirming  G.  A.  8064  (T.  D.  37188),  followed.  Trimmings  in  chief  value  of  spangles 
were  held  dutiable  under  paragraph  333  as  claimed.  Loe  wen  thai  v.  United  States 
(6  Ct.  Cust.  Appls.  209;  T.  D.  35464)  and  G.  A.  7850  (T.  D.  36141),  affirmed  in  United 
States  V,  Gavin  (7  Ct.  Cust.  Appls.  292;  T.  D.  36804),  cited.       . 


Before  Board  2,  June  9,  1922. 

No.  46008.— Protest  939981  of  Nippon  Yusen  Kaisha  (Seattle). 

Printed  Blotters — Bibulous  Paper. — Printed  blotters,  one  side  devoted  to  an 
elaborate  advertisement,  classified  as  articles  manufactured  from  bibulous  paper  at 
30  per  cent  ad  valorem  under  paragraph  323,  tariff  act  of  1913,  are  claimed  dutiable  as 
printed  matter  at  15  per  cent  under  paragraph  329. 

Opinion  by  Fischer,  G.  A.  The  blotters  in  question  were  held  dutiable  as  printed 
matter  as  claimed  under  paragraph  329.    Abstract  19764  (T.  D.  29298)  followed. 

No.  46009.— Protest  939042  of  Davies,  Turner  &  Co.  (New  York). 

Books — "Sets." — The  appraiser  reports  that  the  merchandise  consists  of  sets  of 
books,  each  set  comprising  40  volumes,  part  of  which  were  printed  more  than  20  years 
before  importation,  and  part  less  than  20  years.  They  were  returned  as  entireties  and 
duty  was  assessed  at  l5  per  cent  ad  valorem  under  parai^raph  329,  tariff  act  of  1913. 
It  is  claimed  that  each  book  is  a  separate  entity,  and  that  thope  printed  more  than 
20  years  prior  to  importation  are  entitled  to  free  admission  under  paragraph  425. 

Opinion  by  Fischer,  G.  A.  It  was  found  that  the  so-called  sets  are  not  the  complete 
works  of  the  author,  Robert  Louis  Stevenson,  and  it  was  held  that  those  published 
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more  than  20  years  prior  to  the  date  of  importation  are  entitled  to  free  entry  under 
par^raph  425.  Abstract  42560  distinguished,  as  Hiat  related  to  books  oompriong  a 
complete  set. 

No.  46010.— Protest  936655  of  Simon  Ascher  &  Co.  (New  York). 

Wool  Wearing  Apparel — Shawls. — Merchandise  invoiced  as  grey  wool  shawls 
and  classified  as  articles  in  imitation  of  lace  at  60  per  cent  ad  valorem  under  paragraph 
358,  tariff  act.of  1913,  are  claimed  dutiable  as  wool  wearing  apparel  at  35  per  cent  under 
paragraph  291. 

Opinion  by  Howell,  G.  A.  It  was  found  that  the  shawls  are  knitted  or  woven  of 
wool  and  are  not  made  in  imitation  of  lace.  They  were  held  properly  dutiable  as  wool 
wearing  apparel  under  paragraph  291. 

No.  45011.— Protest  942825  of  Frank  P.  Dow  Co.  (Seattle). 

Toys — Lace  Articles. — ^Merchandise  invoiced  as  toy  lace  figures  was  claasified  as 
articles  in  part  of  lace  at  60  per  cent  under  paragraph  358,  tariff  act  of  1913.  They  are 
claimed  dutiable  as  toys  at  35  per  cent  under  paragraph  342. 

Opinion  by  Howell,  G.  A.  From  the  report  of  the  appraiser  it  appeared  that  the 
merchandise  in  question  should  have  been  classified  as  toys.  The  claim  under 
paragraph  342  was  therefore  sustained. 

No.  46012.— Protest  942120  of  H.  W.  Robinson  &  Co.  (New  York). 

Cotton  and  Artificial  Silk  Fabrics. — Woven  fabrics  composed  of  cotton  and 
artificial  silk  were  classified  at  GO  per  cent  ad  valorem  under  paragraph  319,  tarifif  act 
of  1913,  and  are  claimed  to  be  composed  in  chief  value  of  cotton,  dutiable  at  30  per 
cent  under  paragraph  266. 

Opinion  by  Howell,  G.  A .  From  the  report  of  the  analyst  it  was  found  that  cotton 
is  the  component  material  of  chief  value.  The  fabrics  in  question  were  therefore  held 
dutiable  under  paragraph  266. 

•No.  46013.— Protest  941351  of  Meadows,  Wye  &  Co.,  Inc.  (New  York). 

Bedspreads — ^Jacquard  Fioured  Upholstery  Goods. — Certain  bedspreads, 
which  were  classified  as  manufactures  in  chief  value  of  silk  at  45  per  cent  ad  valorem 
under  par\graph  318,  tariff  act  of  1913,  are  claimed  dutiable  as  cotton  quilts  at  25  i>er 
cent  under  paragraph  264,  or  as  manufactures  of  cotton  at  30  per  cent  under  para- 
graph 266. 

Opinion  by  Howell,  G.  A.  The  bedspreads  in  question  were  found  to  consist  of 
cotton,  Jacquard  figured.  They  were  held  dutiable  at  35  per  cent  under  paragraph 
258.  G.  a.  8323  (T.  D.  38317)  noted.  As  this  claim  was  not  made,  however,  the  pro- 
test wa3  overruled.     United  States  v.  Park  (3  Ct.  Cust.  Appls.  350;  T.  D.  32907)  cited. 

No.  45014.— Protest  941470  of  Cohn  Bros.  (St.  Louis). 

Cotton  Man'ukactu res— Length  op  Staple. — Certain  cotton  cloth  is  claimed  not 
subject  to  duty  at  7  cents  per  pound  under  paragraph  17  of  the  emergency  tariff  act 
in  addition  to  the  regular  duty  under  paragraph  252  of  the  tariff  act  of  1913,  on  the 
ground  that  it  is  composed  of  a  staple  less  than  If  inches  in  length. 

Opinion  by  Weller,  G.  A.  An  analysis  of  a  sample  showing  the  cotton  to  be  of 
a  staple  less  than  If  inches  long,  it  was  held  not  subject  to  additional  duty  under 
paragraph  17  of  the  emergency  tariff  act. 

No.  45015. — Protest  941270  of  Linen  Fabrics  Importing  Corporation  (New  York). 

Flax  Uemmed  ITandkerchiefs. — Flax  hemmed  handkerchiefs  classified  at  40 
per  cent  ad  valorem  are  claimed  dutiable  at  only  35  per  cent  under  the  provisions  of 
paragraph  282,  tariff  act  of  1913. 

Opinion  by  Welle r,  G.  A.  The  appraiser  admitting  that  the  handkerchiefs  were 
erroneously  classified,  they  were  held  dutiable  at  35  per  cent  under  paragraph  282 
as  claimed. 
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No.  46018.— Protest  945109  of  Simon  Ascher  &  Co.  (New  York). 

Cotton  Labels. — Merchandise  classified  as  a  manufacture  in  chief  value  of  cotton 
at  30  per  cent  ad  valorem  under  paragraph  266,  tariff  act  of  1913,  is  claimed  to  be  labels 
for  garments  or  other  articles,  dutiable  at  25  per  cent  under  paragraph  262. 

Opinion  by  Weller,  G.  A.  Labels  in  chief  value  of  cotton  were  held  dutiable 
under  paragraph  262  as  claimed. 

Before  Board  3,  June  9^  1922. 

No.  46017.— Protests  941874,  etc.,  of  Geo.  Borgfeldt  &  Co.  (New  York). 

Packing  Charges. — ^The  question  here  is  whether  an  item  of  packing,  stated  as 
5  per  cent  on  the  invoices,  should  have  been  included  in  the  dutiable  value.  It  is 
claimed  that  this  5  per  cent  was  included  in  the  per  se  market  value  of  the  merchan- 
dise, but  the  collector  added  it  to  the  per  se  value  of  the  merchandise  as  part  of  the 
cost  of  packing  which  under  the  statute  is  made  dutiable  at  the  same  rate  as  the 
contents. 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  5  per  cent  in  question  is  part  of 
the  cost  of  packing  the  merchandise,  but  the  question  whether  or  not  it  was  covered 
by  the  per  se  value  of  the  merchandise  as  stated  in  the  invoice  is  one  which  would 
have  to  be  determined  upon  reappraisement.    The  protests  were  overruled. 

No.  45018.— Protest  941309  of  Bethlehem  Shipbuilding  Corporation  (Philadelphia). 

Ship's  Equipment — Steam  Pumping  Engines — Regulations. — The  appraiser 
described  the  merchandise  as  "two  complete  steam  pumping  engines  to  be  used  as 
auxiliaries  to  the  propelling  machinery  of  a  vessel  for  pumping  the  condensed  water 
back  to  the  main  boilers."  They  are  claimed  free  of  duty  under  subsection  5  of 
paragraph  J,  section  4,  tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  It  was  found  that  the  pumps  and  engines  in  question  are 
no  more  material  necessary  for  the  construction  of  a  vessel  than  were  the  forced-draft 
fans  and  engines  in  United  States  v.  Reid  (10  Ct.  Cust.  Appls.  85;  T.  D.  38357).  The 
record  was  found  not  to  be  clear  as  to  whether  the  r^ulations  were  complied  with. 
Apparently  the  inspection  was  not  made  by  a  customs  official  until  after  the  vessel 
had  made  a  trip,  but  it  does  not  appear  whether  this  was  the  fault  of  the  importer  or 
of  the  collector.  G.  A.  7668  (T.  D.  35086)  noted.  It  was  held  that  the  pumps  and 
engines  in  question  do  not  come  within  the  purview  of  subsection  5,  paragraph  J, 
section  4,  and  the  protest  was  overruled. 

No.  46019.— Ptt)te8t  940971  of  E.  P.  Stahel  &  Co.  (New  York). 

Validity  of  Reappraisement. — The  value  placed  upon  the  merchandise  in  ques- 
tion by  the  appraiser  was  sustained  and  followed  in  the  reappraisement  proceeding 
by  the  single  general  appraiser,  and  his  action  was  sustained  and  followed  by  a  board 
of  three  general  appraisers.  It  is  contended  that  there  was  no  testimony  to  justify 
their  finding. 

Opinion  by  Hay,  G.  A.  The  following  is  the  opinion  of  the  reappraisement  board 
in  this  case: 

The  appraiser  had  evidence  upon  which  to  base  his  finding  of  value.  Very  clearly 
there  was  behind  these  findings  the  exercise  of  judgment  that  may  only  be  disturbed 
upon  a  preponderance  of  competent  evidence  that  they  were  erroneouslv  made. 
There  is  no  such  evidence  in  the  record.  For  the  appellants  the  only  fact  tliat  majr 
be  said  to  have  been  established  is  that  the  merchandise  delivered  oy  the  seller  is 
not  of  as  good  quality,  or  of  as  high  value  as  the  sample  submitted  by  the  seller  when 
the  contract  to  purchase  was  made.  This  may  well  have  been  true  but  that  fact  would 
not  by  any  means  establish  that  the  foreign  market  value  of  the  merchandise  actually 
imported  was  not  that  found  by  the  appraiser.  There  is  not  a  scintilla  of  evidence 
tending  to  show  what  die  foreign  market  value  of  the  merchandise  was  except  such 
as  is  furnished  by  the  evidence  on  which  the  appraiser  acted  and  made  his  findings. 
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Distingoishing  the  Haviland  case,  6.  A.  6655  (T.  D  28382),  the  protest  was  over- 
ruled, with  the  comment  that  the  reappraisement  board  opimon  seems  to  quite  accu- 
rately state  the  law  and  to  be  equally  accurate  in  so  far  as  it  undertakes  to  review  the 
facts. 

No.  46020.— Protest  938231  of  W.  J.  Walker  (Savannah). 

Iron  Drums — Usual  Coverings. — It  is  claimed  here  that  iron  drums  containing 
chloride  of  zinc  which  is  dutiable  at  a  specific  rate  under  pan^;raph  52,  tariff  act  of 
1913,  should  be  admitted  free  of  duty  as  usual  containers. 

Opinion  by  Hat,  6.  A.  It  was  found  that  the  iron  drums  in  queetion  are  tiie  uaual 
containers  in  which  chloride  of  adnc  is  imported  and  are  fit  for  no  other  use,  having 
to  be  destroyed  to  get  the  zinc  out  of  them.  They  were  therefore  held  free  of  duty  as 
the  ordinary  containers  of  merchandise  subject  to  specific  duty.  Karthaus  v.  Ftick 
(14  Fed.  Cas.  136)  and  G.  A.  7175  (T.  D.  31332)  followed. 

No.  46021.~Proteet  945134  of  G.  M.  Mayer  (New  York). 

Shortage. — The  importer  here  seeks  to  recover  duty  assessed  on  certain  items 
reported  short  by  the  appraiser. 

Opinion  by  Adamson,  G.  A.  The  dischaiging  inspector  reported  the  package 
received  in  bad  order,  but  the  first  reliable  and  conclusive  examination  made  and 
reported  after  the  landing  of  the  merchandise  was  made  by  the  appraiser.  The  pro- 
test was  sustained  as  to  the  shortage  reported  by  the  appraiser.  United  States  v. 
Lippman  (11  Ct.  Gust.  Apple.  — ;  T.  D.  39145)  cited. 


Before  Board  1,  June  12, 1922. 

No.  46022.— Protest  946697  of  G.  Klein  &  Son  (New  York). 

Beads — SEMiPREaous  Stones. — Merchandise  classified  as  beads  at  35  per  cent  ad 
valorem  under  paragraph  333,  tariff  act  of  1913,  is  claimed  dutiable  as  semiprecious 
stones  at  20  per  cent  under  paragraph  357. 

Opinion  by  Sullivan,  G.  A.  The  items  invoiced  as  "Crystall."  and  "schw. 
Onix  "  were  found  to  be  semiprecious  stones  and  held  dutiable  under  paragraph  357 
as  claimed. 

No.  46028.— Protest  945399  of  Bernard  Judae  &  Co.  (New  York), 

Glass  Ampoules  for  VAcaNE. — Small  vials  for  holding  vaccines  and  senunsy 
termed  ''ampoules,''  consisting  of  clear  or  white  glass  without  etching  or  ornamenta- 
tion of  any  kind,  classified  at  45  per  cent  ad  valorem  under  paragraph  84,  tariff  act 
of  1913,  are  claimed  dutiable  under  paragraph  83,  which  provides  for  plain  green  or 
colored  vials. 

Opinion  by  Sullivan,  G.  A.  From  an  inspection  of  the  samples  it  was  found  that 
these  are  not  plain  green  or  colored  vials  and  are  therefore  not  within  paragraph  83 
as  claimed.    Abstract  26537  dted. 

No.  46024.— Protest  941071  of  J.  B.  Thompson  &  Co.  (New  York)  and  protest  937689  of 
A.  Murphy  &  Co.  (Philadelphia). 

Flannels. — It  is  claimed  here  that  certain  flannels  are  dutiable  at  30  per  cent 
ad  valorem  under  paragraph  289,  tariff  act  of  1913,  rather  than  at  35  per  cent  under 
paragraph  288. 

Opinions  by  Brown,  G.  A.  Connor  v.  United  States  (9  Ct.  Oust.  Appls.  312;  T.  D. 
38241)  followed  holding  certain  flannels  dutiable  under  paragraph  289. 

No.  46026.— Protest  939230  of  F.  B.  Vandegrift  &  Co.  (Philadelphia). 

Ruos. — Aragona  chenille  squares  and  Majestic  Axminster  rugs  and  squares  are 
claimed  dutiable  at  35  per  cent  ad  valorem  under  paragraph  293,  tariff  act  of  1913, 
rather  than  under  paragraph  300. 

Opinion  by  Brown,  G.  A.  The  protest  was  sustained  on  the  authority  of  G.  A. 
8314  (T.  D.  38236)  and  the  rugs  in  question  held  dutiable  under  paragraph  293  as 
claimed. 
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Before  Board  3,  June  12,  1922. 

No.  45026.— Protest  939837  of  S.  R.  Tompkins  &  Go.  (Detroit). 

Anikal  Tankage — Substances  Used  fob  Manure. — ^Merdiandise  invoiced  as 
animal  tankage  with  the  word -"fertilizer"  following  in  parentheses  was  classified 
as  a  nonenumerated  manufactured  article  under  paragraph  385,  tariff  act  of  1913, 
and  is  claimed  free  of  duty  as  a  substance  used  only  for  manure  under  paragraph  499. 

Opinion  by  Hay,  G.  A.  The  evidence  showing  that  the  commodity  in  question, 
after  certain  processes,  was  used  in  the  manufacture  of  hog  feed,  it  was  held  not  en- 
titled to  free  admission  as  a  substance  used  only  for  manure  under  paragraph  499. 
G.  A.  7257  (T.  D.  31800)  and  G.  A.  7946  (T.  D.  36589)  followed. 


Before  Board  2,  June  13,  1922. 

No.  45027.— Protest  936923  of  Stix,  Baer  &  Fuller  Dry  Goods  Co.  (St.  Louis). 

Dotted  Swiss — Embroidered  Fabrics. — The  question  here  is  whether  dotted 
Swiss  is  dutiable  as  embroidered  at  60  per  cent  ad  valorem  under  oaragraph  358, 
tariff  act  of  1913,  or  as  cotton  cloth  at  20  per  cent  under  paragraph  252. 

Opinion  by  Welle r,  G.  A.  It  was  found  that  the  goods  in  question  have  small 
dots  about  one-sixteenth-  of  an  inch  in  diameter  and  from  five-sixteenths  to  nine- 
sixteenths  of  an  inch  apart  formed  by  the  introduction  of  certain  weft  threads  in  the 
process  of  weaving  the  cloth,  and  that  the  contention  that  the  goods  are  not  em* 
broidered  was  sustained.  They  were  held  dutiable  as  cotton  cloth  under  paragraph 
252  as  claimed. 

Before  Board  3,  June  13,  1922. 

No.  46028.— Protest  940114  of  C.  J.  Tower  &  Sons  (Buffalo). 

Cherries  Preserved. — Pitted  cherries  in  their  own  juice  put  up  in  tin  cans, 
which  were  classified  as  cherries  in  a  raw  state  at  3  cents  per  pound  under  paragraph 
27  of  the  emergency  tariff  act,  are  claimed  dutiable  as  fruits  preserved  at  20  per  cent 
ad  valorem  under  paragraph  217,  tariff  act  of  1913. 

Opinion  by  Waite,  G.  A.  It  was  stipulated  at  the  hearing  that  the  merchandise 
is  cooked  cherries  packed  in  their  own  juice  in  hermetically  sealed  tins  of  1  gallon 
each.  The  claim  under  paragraph  217  was  therefore  sustained.  Abstract  44837 
cited. 

No.  46029.— Protest  936713  of  Wakem  &  McLaughlin  (New  York). 

Grindstones. — The  appraiser  reports  that  the  merchandise  consists  of  solid 
cylindrical  stones  used  for  polishing  brass  plates  and  taking  rough  edges  from  print- 
ers' cylinders.  They  were  classified  as  mineral  substances  wholly  or  partly  manu- 
factured at  20  per  cent  ad  valorem  under  paragraph  81,  tariff  act  of  1913,  and  are 
claimed  dutiable  as  grindstones  under  paragraph  100  at  11.50  per  ton. 

Opinion  by  Hay,  G.  A.  The  stones  in  question  apparently  being  called  grind- 
stones by  those  who  use  them,  which  use  seems  to  be  for  the  purpose  of  grinding 
certain  substances  from  copper  plates  used  in  printing,  were  held  dutiable  as  grind- 
stones under  paragraph  100  as  claimed.     Abstract  39860  cited. 

No.  46080.— Protest  945782  of  Habicbt  &  Co.  and  protest  945565  of  L.  Strauss  & 
Sons  (New  York).    ■ 

Embossed  China  and  Earthenware. — China  and  earthenware  embossed  in  the 
mold  classified  as  decorated  is  claimed  dutiable  as  plain. 

Opinions  by  Hay,  G.  A.  United  States  v.  Mutual  China  Co.  (9  Ct.  Cast.  Appls. 
232;  T.  D.  38202),  affirming  Abstract  42940;  United  States  v.  Todd  (11  Ct.  Cust. 
Appls.—;  T.  D.  38690),  affirming  Abstract  43723;  and  Abstract  43801  followed  as 
to  china  and  earthenware  embossed  in  the  mold.     Protests  sustained. 
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No.  46081.— Protast  936759  of  Geo.  S.  Bush  &  Cj.,  Inc.  (Seattle). 

Wheat — Countervailing  Duty. — ^Wheat  imported  from  Dairen  in  Kwangtung, 
Manchuria,  is  claimed  free  of  duty  under  paragraph  644,  tariff  act  of  1913,  and  not 
•  dutiable  at  10  cents  per  bushel  under  the  proviso  thereto. 

Opinion  by  Hay,  G.  A.  Two  letters  received  in  evidence  state  that  during  the 
time  covered  by  this  importation  all  goods  imported  into  Dairen,  Manchuria,  and  the 
adjacent  Kwangtung  Leased  Territory  were  admitted  free  of  duty  for  consumption 
in  that  district,  but  goods  shipped  out  of  that  territory  to  either  north  Manchuria 
or  north  China  were  subject  to  the  usual  duty  levied  by  the  Chinese  maritinie  customs. 
Manchuria  is  a  part  of  China,  but  some  kind  of  political  authority  is  exercised  over  the 
part  here  in  question  by  Japan  through  lease,  contract,  agreements  or  otherwise. 
Kwangtung  is  a  subdivision  of  Manchuria,  and  Dairen  is  in  Kwangtung.  It  wafl 
held  that,  there  being  no  duty  charged  upon  wheat  from  the  United  States  coming 
into  Dairen,  which  is  a  sea  port,  and  into  the  subdivision  of  Kwangtung,  the  restric* 
tions  placed  upon  its  further  sale  after  it  becomes  a  part  of  the  commerce  of  that 
country  can  not  influence  the  operation  of  the  proviso  of  paragraph  644;  wheat  coming 
from  Kwangtung  to  the  United  States  is  free  of  duty.  G.  A.  2826  (T.  D.  15477)  cited. 
Sonnebom  v.  Wnited  States  (1  Ct.  Cust.  Appls.  443;  T.  D.  31504)  distinguished.  G.  A. 
8193  (T.  D.  37746)  also  cited. 

No.  4:5082.~Protest  946456  of  Chas.  E.  Heymann  (New  York). 

Shortage. — It  is  claimed  here  that  certain  articles  were  missing  from  an  unex- 
amined package. 

Opinion  by  A  damson,  G.  A.  The  discharging  inspector  reports  that  the  packa^ 
was  discharged  in  good  order  and  the  claim  of  nonimportation  was  not  sustained. 
The  protest  was  therefore  overruled. 

No.  460«8.— Protest  945611  of  P.  C.  Kuyper  &  Co.  (New  York). 

Shortage. — A  shortage  of  beads  is  claimed  in  this  case. 

Opinion  by  Adamson,  G.  A.  The  package  was  unexamined  and  discharged  by  the 
inspector  in  apparent  good  order.  Nothing  appears  in  the  record  in  support  of  the 
claim,  the  only  notice  of  the  alleged  shortage  being  in  the  form  of  an  affidavit  filed 
10  days  after  the  discovery,  which  was  too  late  under  the  regulations.  The  proteet 
was  overruled. 

No.  46084,— Protest  944382  of  L.  Gandolfi  &  Co.  (New  York). 

Shortage. — This  protest  relates  generally  to  "merchandipe  not  found,  was  not 
imported,  or  was  reported  by  the  appraiser  as  not  contained  in  the  packages.'* 

Opinion  by  Adamson,  G.  A.  Nothing  was  reported  short  by  the  appraiser.  The 
discharging  inspector  reported  certain  shortages  which  were  allowed  by  the  collector. 
As  all  established  shortage  appears  to  have  been  allowed,  the  protest  was  overruled. 

No.  45035.- Protest  942754  of  Manuel  Draz  (New  York). 

Clerical  Error. — Relief  is  claimed  here  from  the  payment  of  an  excessive  amount 
of  duty  on  the  ground  of  manifest  clerical  error,  and  also  on  the  ground  that  duty  was 
assessed  on  a  larger  amount  of  merchandise  than  was  imported  and  at  a  greater  valua- 
tion than  was  proper.     Entry  was  made  on  a  pro  forma  invoice. 

Opinion  by  A^damson,  G.  A.  It  was  found  manifest  that  the  broker  figured  2^2 
dozen  towels,  which  item  occurred  a  large  number  of  times,  ^as  two  full  dozen  and 
estimated  the  total  value  accordingly.  From  a  comparison  of  the  pro  forma  invoice, 
the  consular  in  ^roice,  and  the  entry,  it  was  found  that  there  was  a  manifest  clerit^al 
error  and  the  protest  was  accordingly  sustained.  Western  Bag  Co.  v.  United  StAtos 
(11  Ct.  Cust.  Appls.  —;  T.  D.  38988)  cited. 

No.  46086.— Protest  941918  of  John  J.  Lyons  (Boston^ 

Weight  op  Wool. — It  is  claimed  here  that  duty  was  assessed  on  excessive  weight 
of  wool  on  account  of  moisture. 
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Opinion  by  Adamson,  G.  A.     No  evidence  having  been  offered  that  contradicted 
the  Government  weights  of  the  wool  in  question,  the  protest  was  overruled. 


Before  Board  1,  June  16,  1922. 

No.  46037.— Protest  948497  of  Hensel,  Bruckmann  &  Lorbacher  (New  York). 

Rawhide  Loom  Pickers. — Loom  pickers  made  of  rawhide  classified  as  manufac- 
tures of  leather  by  similitude  at  30  per  cent  ad  valorem  under  paragraph  360,  tariff 
act  of  1913,  are  claimed  dutiable  as  nonenumerated  manufactured  articles  at  15  per 
cent  under  paragraph  385. 

Opinion  by  McClelland,  G.  A.  On  the  authority  of  Abstract  44718  rawhide 
loom  pickers  were  held  dutiable  under  paragraph  385  as  claimed. 

No.  46038.— Protest  948487  of  Horwitz  &  Arbib  and  protest  947275  of  S.  Stem 
(New  York). 

Lambskins  Unfinished. — ^Unfinished  lambskins  classified  as  glove  leather  at  10 
per  cent  ad  valorem  under  paragraph  359,  tariff  act  of  1913,  are  claimed  free  of  duty 
as  leather  not  specially  provided  for  under  paragraph  530. 

Opinions  by  McClelland,  G.  A.  Keshishian  i; .United  ^States  (11  Ct.  Cxist.  Appls.  — ; 
T.  D.  38961),  followed  holding  unfinished  lambskins  free  of  duty  under  paragraph  530. 

No.  46039.— Protest  947750  of  Nathan  Novelty  Manufacturing  Co.  (New  York). 

Horn  Strips. — ^Horn  strips  classified  at  20  per  cent  ad  valorem  under  paragraph 
368,  tariff  act  of  1913,  are  claimed  free  of  duty  as  horn  strips  unmanufactured  under 
paragraph  511. 

Opinion  by  McClelland,  G.  A.  The  horn  strips  in  question  were  held  entitled  to 
free  entry  under  paragraph  511.  United  States  t).  Brandt  (11  Ct.  Oust.  Appls.—; 
T.  D.  39082),  affirming  Abstract  44344,  followed. 

No.  46040.— Protest  942898  of  Max  Meuer  <&  Sons  (New  York). 

Stifa  Grass. — Stipa  grass  classified  at  60  per  cent  ad  valorem  under  paragraph  347, 
tariff  act  of  1913,  is  claimed  to  be  in  its  natural  state,  and  therefore  entitled  to  free 
entry  under  paragraph  497. 

Opinion  by  McClelland,  G.  A.  It  was  found  that  at  the  time  of  importation  the 
stipa  grass  in  question  was  in  its  natural  state.  Therefore  it  was  held  free  of  duty 
under  paragraph  497. 

No.  46041.— Protest  941383  of  C.  J.  Tower  &  Sons  (Buffalo)  and  protests  936669,  etc., 
of  United  Railways  Customs  Bureau  et  al.  (Duluth  and  St.  Albans). 

Broom  Handles. — ^Broom  handles  which  were  classified  at  15  per  cent  ad  valorem 
under  paj-agraph  176,  tariff  act  of  1913,  are  claimed  to  be  entitled  to  free  admission 
under  paragraph  647. 

Opinions  by  McClelland,  G.  A.  From  the  records  it  was  found  that  the  broom 
handles  in  question  are  similar  to  those  passed  on  in  Abstract  44693.  They  were 
therefore  held  free  of  duty  under  paragraph  647. 

No.  46042.— Protest  945259  of  Geo.  Borgfeldt  &  Co.,  protest  947181  of  La  Aida  Pearl 

Co.,  protest  947677  of  Leonhardt  &  Brush,  and  protest  947268  of  Ignaz  Strauss 

&  Co.  (New  York). 

Amber  Articles. — Amber  pendants,  beads,  and  clasps,  which  were  classified  as 

jewelry  at  60  per  cent  ad  valorem,  under  paragraph  356,  tariff  act  of  1913,  or  as  beads 

loosely  strung  at  35  per  cent  under  paragraph  333,  are  claimed  dutiable  as  precious 

atones  suitable  for  use  in  the  manufacture  of  jewelry  at  20  per  cent  under  paragraph  357 . 

Opinions  by  Sullivan,  G.  A.    The  amber  articles  in  question  were  held  dutiable 

under  paragraph  357  as  claimed.    G.  A.  8469  (T.  D.  38883)  followed. 
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No.  45048.— Prot<»st  94S473  of  H.  Galland  A  Co.  and  protesit  947701  of  Lippmann. 
Spier  A  Hahn  (\ew  YorkV 

GALALrm  ARTici.Fft.— Galalith  belts,  ne<TkIaces.  and  pendants.  cJadaitied  at  60  per 
cent  ad  valorem  under  paragraph  3o6,  tariff  art  of  1913,  are  claimed  dutiable  as 
nonenumerated  manufactured  articles,  at  15  per  cent  under  panm^aph  3S5. 

Opinions  by  Sullivan,  G.  A.  From  the  amended  reports  of  the  appraiser,  belts, 
necklaces,  and  pendants  in  chief  value  of  pilalith  were  held  dutiable  under  para- 
graph 3S5  as  claimed.    Abstracts  43958,  44071,  and  44230  cited. 

No.  45044. -Protest  94 4925  of  Tlieo.  L  Stem  &  Co.  (New  York). 

BkAd3  T,oosely  Struko. — Beads  loosely  strung  on  flimsy  cotton  string!^  wilhuut 
claifps,  classified  at  50  per  cent  ad  valorem  are  claimed  dutiable  at  only  35  per  cent 
under  the  provisions  of  paraKmph  333. 

Opinion  by  Slllivan,  G.  A.  Certain  items  found  to  be  temporarily  struma  wen? 
held  dutia)>le  at  only  35  per  cent  under  paragraph  333  a?  claimed. 


Bpfoke  Board  2,  June  16,  1922. 

No.  46046.— Prot-est^  944332,  etc.,  of  Rothbaum  &  T.einwand  (New  York). 

Ui'HOLsrRHERs'  Nail8.—So- called  upholsterers'  nails,  classified  as  manufactures 
of  metal  at  20  per  cent  ad  valorem  under  paragraph  167.  tariff  act  of  1913,  are  claimed 
entitled  to  free  entry  under  paragraph  554  whirh  pro\-ide8  for  iron  or  steel  nails  of 
various  descriptions. 

Opinion  by  Fischer,  G.  A.  The  appraiser  states  that  the  nails  are  composed  of 
steel  dipped  in  brass,  but  there  \ia8  no  proof  offered  to  show  whether  the  steel  or  the 
brass  plating  is  the  more  valuable.  The  protest  was  therefore  overruled.  Abstract 
39:107  followed. 

No.  46046.— Protest  942435  of  Bernard  Judae  &  Co.  (New  York). 

Beaded  and  Spangled  Articles — Sufficiency  of  Protest. — This  protest  is  against 
the  aaBossment  of  duty  at  60  per  cent  ad  valorem  on  merchandifle  invoiced  as  cdlk  nets 
with  beads  and  spangles  and  the  appraiser  reports  that  there  is  no  merchandise  de- 
•cribed  on  the  invoice  as  silk  nets,  but  that  the  merchandise  classified  as  embroidered 
articles  at  60  per  cent  under  paragraph  358,  tariff  act  of  1913,  consistB  of  scarfs  com- 
poeed  of  silk,  embroidered.    The  importers  claim  under  paragraph  333  at  50  per  cent. 

Opinion  by  Howell,  G.  A.  The  merchandise  in  question,  though  suitable  for 
lue,  when  hemmed,  as  scarfs,  is  imported  solely  to  be  used  for  panels  for  ladies*  dreases. 
It  is  made  of  silk  netting  ornamented  by  having  beads  and  spangles  sewed  thereon. 
The  protest  was  held  sufficient  and  the  ckdm  that  it  is  properly  dutiable  at  50  per  cent 
under  paragraph  333  was  sustained.  Loewenthal  v.  United  States  (6  Ct.  CusC  Appls, 
209;  T.  D.  35464)  and  United  States  v.  Gavin  (7  Ct.  Cust.  Appls.  292;  T.  D.  36804 » 
noted. 

No.  46047.— Protest  940161  of  G.  W.  Sheldon  &  Co.  (New  York). 

Cotton  Cloth. — C'otton  cloth  classified  as -bleached  or  colored  at  15  per  cent  ad 
valorem  under  paragraph  2)2,  tariff  act  of  1913,  is  claimed  not  bleached  or  colored, 
dutiable  at  only  12^  per  cent  under  the  same  paragraph. 

Opinion  by  Wkller,  G.  A.  The  evidence  supporting  the  claim,  the  cotton  cloth 
in  question  was  held  dutiable  at  12}  per  cent  unde:r  paragraph  252. 

No.  46048.— Protest  945622  of  Kain  Bros.,  Inc.  (New  York). 

Flax  Articlbs. — Merchandise  classified  as  articles  composed  in  chief  value  of  flax 
at  36  per  cent  ad  valorem  under  paragraph  284,  tariff  act  of  1913,  is  claimed  dutiable 
it  plain  woven  fabrics  in  chief  value  of  flax  under  paragraph  283. 
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Opinion  by  Wbller,  G.  A.  The  merchandifle  was  found  to  consist  of  finished 
towels,  cue  to  length  and  hemmed  at  both  ends.  It  was  therefore  held  properly 
classified  as  woven  articles  in  chief  value  of  flax  under  paragraph  284. 

No.  46049.— Protest  044530  of  A.  G.  Spalding  &  Bros.  (Ne^v  York). 

Sole  avij  Heel  Attachments. — Sole  and  heel  attachments  composed  of  cotton 
and  India  rubber  with  nails  or  jj^s  for  fastening  to  shoes,  classified  as  cotton  and 
India  rubber  wearing  apparel  at  30  per  cent  ad  valorem  under  paragraph  256,  tariff 
act  of  1913.  are  claimed  dutiable  as  manufactures  in  chief  value  of  India  rubber  at 
10  per  cent  under  paragraph  308. 

Opinion  by  V/eli.er,  G.  A.  On  the  authority  of  G.  A.  8445  (T.  D.  38763)  the  sole 
and  heel  attachment/*  in  question  were  held  dutiable  under  paragraph  368  a?  claimed. 


Before  Board  3,  June  16,  1922. 

No.  45050.— Protect  942748  of  Hudson  Foi-warding  &  Shipping  Co.  (New  York). 

Artistic  AiVtiquities.— A  glass  chandelier,  candlesticks,  and  other  articles  are 
claimed  free  of  duty  as  artistic  antiquities  under  paragraph  656,  tariff  act  of  1913. 

Opinion  by  Waite.  G.  A.  In  accordance  with  stipulation  of  counsel  that  certain 
items  consist  of  artistic  anti(iuiti«s  over  100  years  old  at  the  time  of  importation,  the 
claim  for  free  entry  under  paragraph  656  was  sustained  to  that  extent. 

No.  45051.— Protest  941266  of  F.  W.  Myere  &  Co.  (Det't)it). 

Cherries,  Preserved. — Merchandise  invoiced  as  pitted  cherries  classified  as 
cherries  in  a  raw  state  at  3  cents  per  pound  under  paragraph  27,  emergency  tariff  act, 
are  claimed  dutiable  at  20  per  cent  under  paragraph  217,  tariff  act  of  1913. 

Opinion  by  Waite.  G.  A.  Cherries  in  a  sweet  syrup,  cooked,  were  held  dutiable 
under  |rtiragraph  217,  tariff  act  of  1913.     Abstract  44837  followed. 

No.  45062.— Protest  940251  of  Wo  Kee  &  Co.  (San  Francisco). 

Agaric — ^Mushrooms. — ^A  commodity  invoiced  as  agaric  was  classified  as  prepared 
vegetables  at  25  per  cent  ad  valorem  imder  paragraph  200,  tariff  act  of  1913,  and  is 
admitted  by  the  appraiser  to  be  properly  dutiable  as  mushrooms  at  2}  cents  per  pound 
under  paragraph  199. 

Opinion  by  Waite,  G.  A.  The  protest  was  overruled  for  the  reason  that  the  cor- 
rect claim  was  not  made  and  the  importer  is  confined  to  the  claim  in  his  protest. 
United  States  v.  Troy  Laundry  Machinery  Co.  (5  Ct.  Cust.  Appls.  430;  T.  D.  34947) 
cited. 

No.  45053.— Protest  937127  of  Cream  of  Wheat  Co.  (Minneapolis). 

American  Bags — ^Regulations. — ^Empty  sacks  from  Canada,  classified  at  10  per 
cent  ad  valorem  under  paragraph  281,  tariff  act  of  1913,  are  claimed  to  be  of  American 
manufacture  and  entitled  to  free  entry  under  paragraph  404. 

Opinion  by  Hay,  G.  A,  The  regulations  not  having  been  complied  with,  the 
protest  was  overruled.  G.  A.  7713  (T.  D.  35330),  G.  A.  7957  (T.  D.  36655),  G.  A. 
8295  (T.  D.  38168),  and  G.  A.  8348  (T.  D.  38437)  cited. 

No.  45054.— Protest  936967  of  The  Weideman  Co.  (Cleveland). 

Cuban  Sugar  from  Canada.— rSugar  imported  from  Canada  and  classified  under 
paragraph  177,  tariff  act  of  1913,  is  claimed  entitled  to  a  reduction  in  duty  of  20  per 
cent  under  the  provisions  of  the  Cuban  reciprocity  treaty. 

Opinion  by  Hat,  G.  A.  It  was  found  that  the  merchandise  imported  from  Canada 
was  not  the  merchandise  which  was  the  product  of  Cuba,  which  was  raw  sugar.  It 
was  converted  in  Canada  into  refined  sugar.  On  the  authority  of  G.  A.  7529  (T.  D. 
34125),  the  protest  was  overruled. 
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No.  45055.— ProteetB  934350,  etc.,  of  C.  J.  Tower  &  Sons  fBuffaloV 

Wheat  Screenings. — ^A  mixture  of  wheat,  oats,  barley,  weed  seed,  chaff,  dirt, 

etc..  which  was  claaaified  as  a  nonenumerated  article  under  paragraph  385,  tari£f 

act  of  1913,  is  claimed  free  of  duty  as  wheat  under  paragraph  644.    The  appraiser 

reports  the  percentage  of  wheat  as  ranging  from  38.25  to  73.40. 
Opinion  by  Hav,  G.  A.     It  was  found  that  the  e\-idence  did  not  overcome  the 

presumption  in  favor  of  the  correctness  of  the  classification  and  the  protests  were 

overruled. 

No.  45056.— Protest  943028  of  A.  J.  iiacksoud  (New  York). 

Breakage — Damage. — Protest  ia  here  made  against  the  payment  of  duty  on  243 
phonograph  records  examined  at  the  appraiser's  stores  and  found  broken. 

Opinion  by  Adamsok,  G.  A.  The  merchandise  can  not  be  considered  as  perishable 
and  no  effort  was  made  to  abandon  it  to  the  Government.  The  protest  was  there- 
fore overruled,  such  an  allowance  being  prohibited  by  paragraph  X,  Section  III, 
tariff  act  of  1913. 

No.  45057.— Protest  940366  of  Gerhard  &  Hey  (New  York). 

Shortage. — ^A  shortage  of  opiimi  is  claimed  in  this  case.  The  consignment  was 
sent  to  the  appraiser's  stores  under  the  8uper\^sion  of  a  customs  guard.  The  ap- 
praiser reported  the  packages  referred  to  in  bad  order  with  certain  shortages. 

Opinion  by  Adamson,  G.  A.  The  protest  was  sustained  as  to  the  items  reported 
short  by  the  appraiser,  there  being  no  evidence  of  interference  with  the  merchandise 
after  landing. 

Before  Board  1,  JuNp  20,  1922. 

No.  45058.— Protests  937290,  etc.,  of  Neiman-Marcus  Co.  et  al.  (Galveston),  protest 
944241  of  Joseph  (Inc.),  and  protest  948440  of  Veit,  Son  &  Co.  (New  York). 

Galalfth  Articles. — Necklaces,  bracelets,  pins,  ornaments,  and  hatpin  tops  of 
galalith,  classified  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  356,  tariff 
act  of  1913,  or  as  beaded  articles  at  50  per  cent  under  paragraph  333,  are  claimed 
dutiable  at  15  per  cent  under  paragraph  385,  or  under  paragraph  333. 

Opinions  by  Sullivan,  G.  A.  Articles  composed  in  chief  value  of  galalith  were 
held  dutiable  at  15  per  cent  under  paragraph  385.  Articles  in  chief  value  of  beads 
were  held  dutiable  at  50  per  cent  under  paragraph  333. 

No.  45059.— Protest  949198  of  Veit,  Son  6q  C/O.  (New  York). 

iMrrATioN  Jet  Ornaments — Black  Glass. — Imitation  jet  ornaments  classified  as 
articles  in  chief  value  of  colored  gla£S,  cut,  at  45  per  cent  ad  valorem  under  para^^ph 
84,  tariff  act  of  1913,  are  claimed  dutiable  as  manufactures  of  glass  or  paste  at  30  per 
cent  under  paragraph  95. 

Opinion  by  Sullivan,  G.  A.  The  ornaments  in  question  were  held  proi>erly 
classified  as  articles  in  chief  value  of  colored  glass  imder  paragraph  84.  G.  A.  8486 
(T.  1).  38929),  where  black  was  held  to  be  a  color,  followed. 

No.  45060.— Protest  948483  of  M.  Gugenheim  (Inc.),  and  protest  948448  of  I.eonhardt 
&  Brush  (New  York). 

Semiprecious  Stones. — ^Beads  of  semiprecious  stones,  clasBified  at  35  x>or  cent  ad 
valorem  under  paragraph  333,  tariff  act  of  1913,  are  claimed  dutiable  at  20  per  cent 
under  paragraph  357. 

Opinions  by  Sullivan,  G.  A.  On  the  authority  of  G.  A.  8469  (T.  D.  38883>  the 
beads  in  question  were  held  dutiable  as  semiprecious  stones  suitable  for  use  in  the 
manufa<ture  of  jewelry  under  paragraph  357. 

No.  45061.— Protect  941728  of  American  Bead  ('o.,  protests  947264,  etc.,  of  Borelli 
&  Vitelli  et  al.,  i^rotests  947688,  et<?.,  of  M.  Gugenheim  (Inc.),  and  p»t>te9t 
94768f>  of  Victor  Co.  (New  York). 
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Amber  Beads. — Amber  beade  classified  at  35  per  cent  ad  valorem  under  paragraph 
333,  tariff  act  of  1913,  are  claimed  dutiable  at  20  per  cent  under  paragraph  357. 

Opinions  by  SuLiiiVAN,  G.  A.  The  amber  beads  in  question  were  held  dutiable 
em  precious  stones  cut  but  not  sot  under  paragraph  357.  G.  A.  8169  (T.  D.  38883) 
followed. 

Before  Board  3,  June  20.  1922. 

No.  45062.— Protest  939521  of  Ohisi  &  Berry  (Los  Angeles). 

Statues — Works  op  Art. — Two  statues  of  bronze  and  ivt)ry  and  one  of  marble 
are  claimed  dutiable  as  works  of  art.  at  15  per  cent  ad  valorem  under  paragraph  376, 
taritt  act  of  1913,  rather  than  under  paragraph  107  at  20  per  cent.  The  collector 
reported  the  artist's  aflidavit  was  not  produced. 

Opinion  by  Waite,  G.  A.  The  examiner  t-estified  that  the  statues  were  works  of 
art  in  his  opinion,  being  signed  by  the  artist,  Colinet.  They  were  held  dutiable  under 
paragraph  376.    G.  A.  8277  (T.  D.  3vS089)  cited. 

No.  45063.— Protest  939618  of  National  Zinc  Co.  (St.  LouLs). 

Fee  upon  Cancellation  oi*  Bond. — Hero  the  collector  exacted  a  fee  of  |2.50  upon 
the  «:»ncellation  of  certain  bonds  given  for  the  production  of  a  consular  invoice,  citing 
article  1001,  OuHtoms  Regulations  of  1915,  ae  timended  by  T.  D.  38540,  as  authority. 

Opinion  by  ITay,  G.  A.  Holding  that  the  Secretary  of  the  Treasury  has  no  power  to 
authorize  the  exaction  of  a  fee  or  charge  of  any  kind  not  authoriioed  by  law,  the  board 
sustained  the  protest.    G.  A.  5689  (T.  D.  25331)  and  G.  A.  6005  (T.  D.  26244)  cited. 

No.  45064.— Protests  938725,  etc.,  of  W.  Cariyle  Wallace  (New  York). 

Ships*  Equii'ment — Regulations. — ^C'ertain  oL-ton  rin£;8  are  claimed  free  of-  duty 
as  ships'  equipment.  It  appears  that  no  notice  of  installation  was  given  to  the  col- 
lector. Relief  from  this  failure  to  notify  the  collector  is  nought  on  the  ground  of 
ignorance  of  the  law,  and  there  is  also  some  intimation  of  the  impossibility  of  giving 
notice  as  some  ot  the  piston  rings  were  installed  at  sea. 

Opinion  by  Hay,  G.  A.  Ignorance  of  the  law  not  being  an  excuse  for  failure  to 
comply  with  the  same,  and  the  question  of  impossibility  not  clearly  appearing,  the 
protests  were  overruled,  it  having  been  held  that  these  regulations  must  be  strictly 
compUed  with.    G.  A.  7668  (T.  D.  35086)  and  G.  A.  8083  (T.  D.  37295)  cited. 


Before  Hoard  1,  June  22,  1922. 

No.  45065.— Protest  941655-62974  of  Shavings  &  Sawdust  Co.  (Chicago). 

Shavings — Waste. — Baled  shavings  classified  as  manufactures  of  chip  at  20  per 
cent  ad  valorem  under  paragraph  368,  tariff  act  of  1913,  are  claimed  free  of  duty  under 
the  provision  for  shavings  in  paragraph  566. 

Opinion  by  McClelland,  G.  A.  It  appeared  that  these  shavings  are  used  to  cover 
new  concrete  walks  and  for  bedding  stock  in  place  of  straw.  Because  of  their  use  for 
purposes  other  than  for  paper  making  they  were  held  to  be  excluded  from  paragraph- 
566.  The  appraiser  says  that  they  should  have  been  classified  as  waste  at  10  per  cent 
under  paragraph  384 .  As  this  claim  was  not  made  the  protest  was  overruled .  Brown , 
G.  A.,  dissented. 

No.  450e0.— Protests  939040,  etc.,  of  AlpharLux  Co.,  Inc.  (New  York). 

Oxide  of  Iron  . — Oxide  of  iron  classified  at  10  per  cent  ad  valorem  under  paragraph 
55,  tariff  act  of  1913,  is  claimed  entitled  to  free  entry  under  paragraph  518. 

Opinion  by  McClelland,  G.  A.  From  the  evidence  the  protest  was  sustained  and 
the  oxide  of  iron  held  free  of  duty  under  paragraph  518. 
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No.  46067.— Protest  938089  of  the  Rigney  Tile  Co.  (San  Francisco). 

Tiles. — ^Tiles  classified  as  semivitrified  at  5  cents  per  square  foot  under  paragraph 
72,  tariff  act  of  1913,  are  claimed  to  be  plain  unglazed,  subject  to  duty  at  only  IJ 
cents  per  square  foot  under  the  same  paragraph. 

Opinion  by  McClelland,  G.  A.  It  was  found  that  the  tiles  in  question  are  made 
in  England  where  they  are  not  known  as  semivitrified,  but  that  they  are  the  same  as 
tiles  known  as  semivitrified  in  this  country.  Protest  overruled.  Schroeder  v.  United 
States  (156  Fed.  957),  Shannon  v.  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D..  38635). 
and  United  States  v.  Vandcgrift  (7  id.  77;  T.  D.  36392)  cited. 

No.  450f;8.— Protest  797875  of  St.  Louis  Car  Co.  (St.  Louis). 

PvATTAN  Reeds. — Manufactured  rattan  reeds  classified  at  10  per  cent  ad  valorem 
under  paragraph  173,  tariff  act  of  1913,  are  claimed  free  of  duty  imder  paragraph  652. 

647,  or  648. 

Opinion  by  McClelland,  O.  A.  Nothing  was  found  in  the  record  as  to  whether 
the  reeds  in  question  are  coiiimon.  selected,  or  extra  selected,  and  an  inspeclioD  of 
the  sample  seems  to  confirm  the  return  of  the  appraiser  on  the  invoice  as  "chuir  cane.*' 
In  Peabody  v.  United  States  (10  Ct.  Cust.  Appls.  220;  T.  D.  38562)  common  reeds 
not  chiefly  used  for  making  chairs  were  held  entitled  to  free  entry  under  paragraph 

648,  but  selected  and  extra  selected  were  held  dutiable  as  assessed.    On  the  record 
the  protest  was  overruled. 

BuowN,  G.  A. ,  concurred  on  the  ground  that  there  is  nothing  to  show  the  use. 

No.  45069.— Protest  947687  of  American  Express  Co.  (New  York). 

Amber  Beads. — It  is  claimed  here  that  amber  beads  which,  were  classified  at 
35  per  cent  ad  valorem  under  paragraph  333,  tariff  act  of  1913,  are  dutiable  as  precious 
atones.puitable  for  use  in  the  manufactiu-c  of  jewelry  at  20  per  cent  imder  imragraph  357. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  report  of  the  appraiser  the  amber 
beads  in  question  were  held  dutiable  under  paragraph  357  as  claimed.  6.  A.  8469 
(T.  D.  38883)  followed. 

No.  45070.— Protest  949352  of  F.  W.  Woolworth  Co.  (New  York). 

Whistles — ^Toys. — ^Merchandise  classified  as  lead  toys  at  35  per  cent  ad  valorem 
under  paragraph  167,  tariff  act  of  1913,  is  claimed  to  be  metal  whifltles,  articles  of 
utility,  dutiable  at  20  per  cent  under  paragraph  167. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  report  of  the  appraiser  the  whistles 
in  question  were  held  dutiable  as  manufactures  of  metal  under  paragraph  167  as 
claimed. 

No.  46071.— Protests  943483,  etc.,  of  Ford  of  France  (New  York). 

Bottle  Containing  Perfumery. — ^The  merchandise  consists  of  a  small  glass 
bottle  containing  perfumery.  The  bottle,  which  is  inclosed  in  a  silk  bag,  is  flat, 
almost  circular  in  shape,  and  has  a  short  neck  in  which  is  fitted  an  ornamental  glass 
stopper,  elongated  into  a  point  which  extends  about  two-thirds  of  the  way  into  the 
bottle,  permitting  its  use  as  a  dropper.  The  edges  of  the  two  sides  of  the  bottle  are 
ornamented  with  a  raised  pattern  in  the  form  of  a  rope.  It  was  assessed  with  duty  at 
the  same  rate  as  its  contents  under  paragraph  48,  tariff  act  of  1913,  and  is  claimed  to  be 
separately  dutiable  at  45  per  cent  ad  valorem  under  paragraph  84,  and  not  within  the 
meaning  of  paragraph  83. 

Opinion  by  Sullivan,  G.  A.  The  decoration  on  the  bottle  and  the  fancy  stopper 
were  found  sufficient  to  bring  the  bottle  in  question  within  the  provisions  of  paragraph 
84,  being  presumptively  of  a  character  ordinarily  employed  as  containers  for  holding 
or  transporting  perfumery,  and  the  protest  was  sustained.  G.  A.  8506  (T.  D.  39009) 
cited. 
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No.  46072.— Protest  944013  of  Borelli  &  Vitelli  (New  York). 

Galalith  Arteclss. — So-called  colliers  consisting  of  necklaces  composed  of  a  black 
pendant,  yellow  beads,  and  irregularly  shaped  drop-like  beads  of  a  bard,  black  mate- 
rial, all  connected  with  chains  and  rings  of  white  metal,  and  having  attached  an  orna- 
ment in  the  shape  of  a  bird  with  spread  wings  composed  of  a  hard  black  material, 
were  clabsifiod  as  jewelry  at  60  per  cent  ad  valorem  under  paragraph  357.  tariff  act  of 
1913,  and  are  claimed  dutiable  under  paragraph  3S5,  167,  or  333. 

Opinion  by  Sujuiivan,  G.  A.  The  appraiser  reports  that  the  galalith  beads  and 
strips  are  of  greater  value  than  the  metal  portion  and  the  e\'iden(;e  sho^^-B  that  the 
black  pieces  of  galalith  are  of  greater  value  than  the  beads,  but  the  record  dues  not 
fihow  whether  the  blh.ck  pieces  of  galalith  aro  more  valuable  than  the  metal  chains 
and  rings,  nor  whether  the  chains  are  silver  plated.  The  protept  was  therefore  over- 
ruled. 


Befork  Board  3,  Junp  22,  1922. 

No.  45078.— Protest  913359  of  Chas.  Baez  (New  York). 

Weight  of  Litro  Pj^ints. — It  is  claimed  here  that  duty  i»hould  be  assessed  on  the 
net  weight  of  certain  lithographically  printed  card?,  rather  than  on  the  gross  weight. 

Opinion  by  Aoamson,  G.  A.  The  appraiser  reports  that  the  actual  net  weight  of 
the  cards  was  not  ascertained,  but  the  weigtits  stated  on  the  invoice  were  believed  to 
be  correct,  which  were  tho  gross  weights  as  nhown  by  the  testimony.  The  protest 
was  sustained  in  ac'-ordan<e  with  the  net  weights  ascertained  by  the  examiner  of 
sample;^  produced  at  the  trial. 

Before  Board  1,  June  26,  1922. 

No.  46074.— Protest  948451  of  Emrich  &  Schorsch  (New  York). 

Steel  Kings  for  Handbags. — The  appraiser  reports  that  the  merchandise  is  small 
steel  rings  used  in  the  manufacture  of  handbags,  etc.  It  was  classified  at  60  per  cent 
ad  valorem  under  paragraph  356,  tariff  act  of  1913,  and  should  have  been  returned  as  a 
manufacture  of  metal  at  20  per  cent  under  paragraph  167  according  to  the  amended 
report  of  the  appraiser. 

Opinion  by  Sullivan,  G.  A.  The  steel  rings  in  question  were  held  dutiable  under 
paragraph  167  as  claimed. 

No.  46076.— Protest  943487  of  M.  Fertig  (New  York). 

Galalfth  Bracelets. — ^Bracelets  composed  of  galalith  which  were  classified  as  jew- 
elry at  60  per  cent  ad  valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed 
dutiable  at  15  per  cent  under  paragraph  385. 

Opinion  by  Sullivan,  G.  A.  Bracelets  composed  of  galalith  were  held  dutiable 
under  paragraph'685 .    Abstract  4407 1  followed . 

No.  46076.— Protest  938137  of  Geo.  Borgfeldt  &  Co.     (Philadelphia). 

Reading  Glasses — Kewpies — Pins. — Reading  glasses  classified  as  optical  instru- 
ments at  30  per  cent  ad  valorem  under  paragraph  93,  tariff  act  of  1913,  are  claimed 
dutiable  at  25  per  cent  under  i)aragraph  94.  Kewpies  classified  as  decorated  china  at 
55  per  cent  under  paragraph  80,  are  claimed  dutiable  as  dolls  at  35  per  cent  under  para- 
graph 342.  Pins  classified  at  30  per  cent  under  paragraph  95  are  claimed  dutiable  at 
15  per  cent  under  i)aragraph  114. 

Opinion  by  Sullivan,  G.  A.  The  merchandise  in  question  was  held  dutiable  as 
follows:  (1)  Reading  glasses  at  25  per  cent  under  paragraph  94,  (2)  kewpies  at  35  per 
cent  under  paragraph  342,  and  pins  at  30  per  cent  under  paragraph  95.  Abstracts 
41111,  42321,  39570,  41431,  41722,  42100,  and  43225  followed. 
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No.  46077.--ProteBt  946283  of  Pfaltz  &  Bauer,  Inc.,  (New  York). 

Phosphoric  Acid,  Anhydrous. — It  is  claimed  here  that  certain  phoephoric  acid 
anhydrous  is  free  of  duty  under  paragraph  387,  tariff  act  of  1913,  rather  than  dutiable 
at  15  per  cent  under  paragraph  1,  as  classified. 

Opinion  by  Brown,  G.  A.  Upon  stipulation  of  counsel  merchandise  invoiced  as 
phosphoric  acid  anhydrous  was  held  free  of  duty  under  paiargaph  387.  Abstract 
38539  followed. 

No.  46078.— Protests  947194,  etc.,  of  B.  Altman  &  Co.  (New  York). 

Rugs. — Rugs  made  from  chenille  carpeting,  classified  at  50  per  rent  ad  valorem 
under  paragraph  300,  tariff  act  of  1913,  are  claimed  dutiable  at  35  per. cent  under 
paragraph  293. 

Opinion  by  Brown,  G.  A.  On  the  authority  of  United  States  v.  Trorlicht  (10  Ot. 
Cuflt.  Appls.  254;  T.  D.  38618)  the  rugs  in  question  were  held  dutiable  under  para- 
graph 293. 

No.  46079.— Protest  947207  of  C.  A.  Haynes  &  Co.  and  protest  943705  of  Milbank 
Leaman  &  Co.  (New  York). 

Flannels. — Flannels  classified  at  35  per  cent  ad  valorem  under  paragraph  288. 
tariff  act  of  1913,  are  claimed  dutiable  at  30  per  cent  under  paragraph  289. 

Opinions  by  Brown,  G.  A.  On  the  authority  of  Connor  v.  United  States  (9  Ct. 
Oust.  Appls.  312;  T.  D.  38241)  the  protests  were  sustained. 


Before  Board  2,  June  26,  1922. 

No.  46080.— Protest  938602  of  Italian  Bed  Spread  Co.  (New  York). 

Cotton  Towels — Jacquard  Figured  Upholstery  Goods. — ^Merchandise  classi- 
fied as  Jacquard  figured  upholstery  goods  at  35  per  cent  ad  valorem  under  paragraph 
258,  tariff  act  of  1913,  is  claimed  dutiable  as  cotton  towels  at  25  per  cent  under 
paragraph  264. 

Opinion  by  Welle r,  G.  A.  The  cotton  towels  in  question  were  held  dutiable 
under  paragraph  264  as  claimed. 

Before  Board  1,  June  28,  1922. 

No.  46081:— Protest  943952  of  R.  H.  Macy  &  Co.  (New  York). 

GALAxrrH  Bracelets. — Galalith  bracelets  classified  as  jewelry  at  60  per  cent  ad 
valorem  under  paragraph  356,  tariff  act  of  1913,  are  claimed  dutiable  as  nonenu- 
merated  manufactured  articles  under  paragraph  385. 

Opinion  by  Sullivan,  G.  A.  On  the  amended  report  of  the  appraiser  the  galalith 
bracelets  in  question  were  held  dutiable  at  15  per  cent  under  paragraph  385. 

No.  46082.— Protest  942941  of  Leo  Popper  &  Sons  (New  York). 

Unpolished  Cylinder  Glass. — Unpolished  cylinder  glass,  colored,  is  claimed 
dutiable  at  only  IJ  or  li  cents  per  pound  rather  than  at  2  cents  per  pound  under 
the  provisions  of  paragraph  85,  tariff  act  of  1913. 

Opinion  by  Sullivan,  G.  A.  The  glass  was  found  not  to  exceed  1,200  square 
inches,  and  it  was  therefore  held  properly  dutiable  at  1^  cents  per  pound  under  para- 
graph 85  and  4  per  cent  additional  for  being  colored  under  paragraph  90. 

No.  46083.— Protest  940855  of  J.  J.  Gavin  &  Co.  (New  York). 

Rugs. — Axminster  chenille  rugs  classified  at  50  per  cent  ad  valorem  under  para- 
graph 300,  tariff  act  of  1913,  are  claimed  dutiable  at  35  per  cent  under  paragraph  293. 

Opinion  by  Brown,  G.  A.  Axminster  chenille  rugs  were  held  dutiable  at  35 
per  cent  under  paragraph  293.    G.  A.  8314  (T.  D.  38236)  followed. 
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No.  46084.— Protests  947661,  etc.,  of  Baruch  Wolff  &  Co.  (New  York). 

Flannels. — Merchandise  classified  as  wool  cloth  at  35  per  cent  ad  valorem  under 
I)aragraph  288,  tariff  act  of  1913,  is  claimed  dutiable  as  fiani^els  at  30  per  cent  under 
paragraph  289. 

Opinion  by  Brown,  G.  A.  On  the  report  of  the  appraiser  the  claim  under  para- 
graph 289  was  sustained  as  to  certain  items. 


Before  Board  2,  June  28,  1922. 

No.  45086.— Protest  937932  of  John  McLaurin  (Los  Angeles). 

Tiloleum — Linoleum. — Goods  invoiced  as  **tiloleum'*  were  classified  as  inlaid 
linoleum  at  35  per  cent  ad  valorem  under  paragraph  276,  tariff  act  of  1913,  and  are 
claimed  dutiable  as  plain  linoleum  at  30  per  cent  under  the  same  paragraph. 

Opinion  by  Weller,  G.  A.  It  was  found  that  the  so-called  tiloleum  is  made  by 
spreading  a  composition  of  cork  and  oil,  red  in  color,  on  a  foundation  of  jute  ^bric 
or  burlap,  which,  when  sufficiently  dried  and  hardened,  has  grooves  cut  into  it  with 
a  knife,  which  are  filled  in  with  a  gray  cement,  giving  a  surface  appearance  of  laid  bricks 
or  tiles.  On  the  record  and  samples  it  was  held  dutiable  as  plain  linoleum  under 
paragraph  276,  as  claimed. 

No.  45086.— Protest  943921  of  E.  Butterworth  &  Co.,  Inc.  (Boston). 

Old  Jute  Sacks — Waste. — Australian  wool  sacks  ripped  up  the  seams  to  destroy 
their  further  use  as  bags  or  pouches  classified  as  manufactures  of  vegetable  fiber 
under  paragraph  284,  tariff  act  of  1913,  are  claimed  dutiable  as  waste  at  10  per  cent 
under  paragraph  384. 

Opinion  by  Weller,  G.  A.  On  the  authority  of  United  States  v.  Chelsea  Bag  & 
Burlap  Co.  (11  Ct.  Cust.  Appls.  — ;  T.  D.  39079),  affirming  Abstract  44250,  the  mer- 
chandise in  question  was  held  dutiable  as  waste  under  paragraph  384. 

No.  46087.— Protests  936745,  etc.,  of  Pittsburgh  Dry  Goods  Co.  (Pittsburgh). 

Flax  Fabrics. — The  question  here  is  whether  certain  fabrics  are  dutiable  as  man- 
ufactures of  fiax  at  35  per  cent  ad  valorem  under  paragraph  284,  tariff  act  of  1913,  as 
classified,  or  as  plain  woven  fabrics  in  chief  value  of  flax  at  30  per  cent  under  para- 
graph 283. 

Opinion  by  Weller,  G.  A.  The  contention  of  the  importer  was  sustained  and  the 
merchandise  held  dutiable  at  30  per  cent  under  paragraph  283. 


Before  Board  3,  June  28,  1922. 

No.  46088.— Protests  944532,  etc.,  of  W.  H.  Plummer  &  Co.  (Ltd.)  et  al.  (New 
York). 

Embossed  Earthenware. — Earthenware  classified  as  decorated  at  40  per  cent  ad 
valorem  under  paragraph  79,  tariff  act  of  1913,  is  claimed  dutiable  as  plain  at  35  per 
cent  under  the  same  paragraph. 

Opinion  by  Hay,  G.  A.  On  the  authority  of  United  States  v,  Todd  (11  Ct.  Cust. 
Appls.  — ;  T.  D.  38690)  white  earthenware  embossed  in  the  mold  was  held  dutiable 
at  35  per  cent  under  paragraph  79. 

No.  46089.— Protest  943323  of  F.  P.  Dow  Co.  (Inc.)  (Seattle). 

Toy  Lace  Figures. — Toy  lace  figures  classified  at  60  per  cent  ad  valorem  under 
paragraph  358,  tariff  act  of  1913,  are  claimed  dutiable  as  toys  at  35  per  cent  under^ 
paragraph  342. 

Opinion  by  Hay,  G.  A.  The  appraiser  reporting  that  the  toy  lace  figures  should 
have  been  classified  at  35  per  cent  under  paragraph  342  the  protest  was  sustained. 
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No.  460&0.— Protest  942767  of  E.  P.  Stahel  A  Co.  (New  York). 

Validity  of  Reappraisembnt. — This  protest  challenges  the  validity  of  a  certain 
reappraisement  proceeding. 

Opinion  by  Hat,  G.  A.  The  issue  being  the  same  as  that  decided  in  Abstract 
45019  the  protest  was  overruled. 

No.  46091.— Protest  937753  of  Jos.  Joseph  &  Brothers  Co.  (Cleveland.) 

Entered  Vaxue. — It  is  claimed  in  this  case  that  the  merchandise  was  errone- 
ously entered  at  a  value  in  excess  of  the  invoice  value. 

Opinion  by  Hat,  G.  A.  Duty  having  been  assessed  on  the  value  as  entered  and 
appraised  the  protest  was  overruled. 

No.  46092.— Protest  942927-63128  of  International  Forwarding  Co.  (Chicago). 

Short AOE. — Recovery  of  duty  is  sought  here  on  certain  beaded  bags  alleged  to 
have  been  short  and  not  landed.  The  merchandise  anived  in  New  York  and  was 
entered  for  immediate  transportation  to  Chicago. 

Opinion  by  AdahsoN)  G.  A.  The  collector  reports  that  no  exceptions  were  noted 
in  connection  with  the  cases  in  question  by  the  lading  inspector  at  New  York  or  the 
unlading  inspector  at  Chicago,  and  the  importer  gave  no  notice  of  shortage  to  the 
collector.  From  the  evidence  it  was  shown  that  a  shortage  occurred  somewhere. 
As  to  the  question  whether  transportation  imder  bond  on  a  railroad  is  Government 
custody,  Seeberger  v.  Schweyer  (153  U.  S.  609)  and  G.  A.  6857  (T.  D.  25802)  were 
cited,  and  it  was  held  that  if  the  robbery  occurred  on  the  train  the  abstracted  mer- 
chandise is  not  exempt  from  duty.  No  evidence  was  offered  to  show  the  goods  were 
not  shipped,  although  the  importer  relied  upon  the  circiunstance  that  the  packages 
externally  appeared  to  have  been  untampered  with.    The  protest  was  overruled. 

No.  46098.— Protest  948543  of  Goodman  &  Levy  (New  York). 

Shortage. — ^An  allowance  in  duty  is  claimed  here  on  the  ground  of  shortage. 

Opinion  by  Adamson,  G.  A.  The  collector  stated  in  forwarding  the  protest  to  the 
board  that  the  discharging  inspectors  report  that  one  case  was  not  landed,  but  that  the 
importer  did  not  fiu-nish  affidavit  of  nonimportation.  No  other  evidence  was  offered. 
The  report  of  a  discharging  inspector  was  held  not  sufficient  to  establish  a  claim  of 
shortage  and  the  protest  was  overruled  on  the  authority  of  G.  A.  5857  (T.  D.  25802), 
G.  A.  3886  (T.  D.  18084),  and  Merwin  v.  Magone  (70  Fed.  776). 


Before  Board  3,  June  29,  1922. 

No.  46094.— Protest  941641  of  W.  A.  Foster  &  Co.  (New  York). 

Gladiolus  Bulbs — ^Mother-Flowering  Bulbs. — Gladiolus  bulbs  classified  at  50 
cents  per  thousand  under  paragraph  210,  tariff  act  of  1913,  are  claimed  entitled  to  free 
entry  under  the  proviso  to  that  paragraph  as  mature  mother-flowering  bulbs  imported 
for  propagating  purposes. 

Opinion  by  Waite,  G.  A.  From  the  evidence  it  was  found  that  the  bulbs  in  ques- 
tion were  imported  for  propagating  purpose     '  ^  "^  " "' "  — ' ^ 

flowering  bulbs.    They  were  therefore  held 

No.  45096.— Protests  937163,  etc.,  of  L.  E 

Incense  and  Burners — Entireties. — 
earthenware  incense  burners  packed  in  in 
incense,  were  properly  classified  as  entiretiee 
79,  tariff  act  of  1913. 

Opinion  by  Hay,  G.  A.  On  the  author] 
Appls.  — ;  T.  D.  39077)  the  burners  in  que 
79  and  the  incense  was  held  separately  dut 
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No.  45096.— Protest  948002  of  Geo.  Boigfeldt  &  Co.  (New  York). 

Eewpiss — Dolls. — Kewpie  doUs  classified  at  56  per  cent  ad  valorem  under  para- 
graph 80,  tariff  act  of  1913,  are  claimed  dutiable  as  dolls  at  36  per  cent  under  para- 
graph 342. 

Opinion  by  Hay,  G.  A.  The  kewpies  in  question  were  held  dutiable  as  dolls  under 
paragraph  342.    Abstracts  38185  and  39570  followed. 

No.  46097.— Protests  948058,  etc.,  of  Geo.  Borgfeldt  A  Co.  (New  York). 

Embossed  China. — China  classified  as  decorated  at  55  per  cent  ad  valorem  under 
paragraph  80,  tariff  act  of  1913,  is  claimed  to  be  embossed,  dutiable  as  plain  at  only 
50  per  cent  under  the  same  paragraph. 

Opinion  by  Hay,  G.  A.  White  china  embossed  in  the  mold  was  held  dutiable  at 
50  i)er  cent  under  paragraph  80.  United  States  v.  Todd  (11  Ct.  Cust.  Appls.  — ; 
T.  D.  38690)  followed. 

No.  46098.— Protests  947286,  etc.,  of  Park  &  Tilford  (New  York). 

Shortage. — On  the  ground  that  the  merchandise  did  not  arrive  an  allowance  in 
duty  is  claimed. 

Opinion  by  Adamson,  G.  A.  It  appears  that  the  regulations  have  not  been  com- 
plied with.  No  reason  was  found  to  disturb  the  collector's  action  and  the  protests 
were  overruled. 

No.  46099.— Protests  937424,  etc.,  of  Luyties  Bros,  et  al.  (New  York). 

Gauge  of  Liquor. — ^The  claim  here  is  that  on  certain  liquors  duty  should  have  been 
collected  under  the  revenue  act  of  1918  on  the  actual  quantity  withdrawn  from  ware- 
house. 

Opinion  by  Adamson,  G.  A.  It  was  held  that  the  liquor  should  be  assessed  under 
the  act  of  1918  on  the  actual  amount  ascertained  upon  regauge.  Bacardi  v.  United 
States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  39078)  followed. 

No.  48100.— Protest  934228  of  Peter  McQuade  (New  York). 

War  Tax  on  Spirits. — Certain  liquors  are  claimed  not  dutiable  under  section  600, 
revenue  act  of  February  24,  1919,  and  not  subject  to  any  internal-revenue  tax  what- 
ever. 

Opinion  by  Adamson,  G.  A.  On  the  authority  of  G.  A.  8435  (T.  D.  38719),  aflSnned 
in  Shaw  v.  United  States  (11  Ct.  Cust.  Appls.  — ;  T.  D.  38990),  the  protest  was  over- 
ruled. 


Before  Board  1,  June  30,  1922. 

No.  46101.— Protests  937485,  etc.,  of  Chas.  H.  Brandt  (New  York). 

Horn  Strips. — Merchandise  classified  as  a  manufacture  of  horn  at  20  per  cent  ad 
valorem  under  paragraph  368,  tari£f  act  of  1913,  is  claimed  free  of  duty  as  horn  strips 
.unmanufactured  under  paragraph  511. 

Opinion  by  McClelland,  G.  A.  On  the  authority  of  United  States  v.  Brandt 
(11  Ct.  Cust.  Appls.  — ;  T.  D.  39082),  horn  strips  cut  to  length  were  held  free  of  duty 
under  paragraph  511. 

No.  45102.— Protest  945359  of  B.  Breidbard  (New  York). 

Goose  Feathers. — Goose  feathers  returned  as  cleaned  and  crushed  and  classified 
at  40  per  cent  ad  valorem  under  paragraph  347,  tariff  act  of  1913,  are  claimed  to  be 
crude,  dutiable  at  20  per  cent  under  the  same  paragraph. 

Opinion  by  McClelland,  G.  A .  The  feathers  in  question,  not  having  been  subjected 
to  any  treatment  which  would  clean  them  or  advance  their  condition  in  any  manner, 
were  held  dutiable  at  20  per  cent  under  paragraph  347  as  claimed. 

No.  46108.— Protest  943309  of  A.  Rosenthal  &  Son  (New  York). 

Crude  Gum. — ^Merchandise  classified  at  15  cents  per  pound  under  paragraph  36, 
tariff  act  of  1913,  is  claimed  entitled  to  free  entry  as  crude  gum  under  paragraph  477. 
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Opinion  by  McClelland,  G.  A.    Crude  caoutchouc  gum  used  in  the  manufacture 
of  chewing  gum  was  held  fi^e  of  duty  under  paragraph  477  as  claimed.    United  States 
V.  Danker  (2  Ct.  Cust.  Appls.  522;  T.  D.  32251)  noted. 
No.  46104.— Protests  942860,  etc.,  of  H.  &  E.  &  S.  Myers  (New  York). 

Stipa.  Grass. — Stipa  grass,  classified  as  colored  at  60  per  cent  ad  valorem  under 
paragraph  347,  tariff  act  of  1913,  is  claimed  to  be  in  its  natural  condition  free  of  duty  ' 
under  paragraph  497. 

Opinion  by  McClelland,  G.  A.  Stipa  grass  in  its  natural  condition  was  held 
entitled  to  free  entry  under  paragraph  497.  United  States  v.  Post  (3  Ct.  Cust.  Appls. 
260;  T.  D.  32568)  followed. 

No.  46106.— Protest  933490  of  Andrew  Jergens  Co.  (Cleveland). 

Attar  op  Roses. — Merchandise  invoiced  as  '^ artificial  otto  Rose  de  France," 
classified  as  perfumery  at  60  per  cent  ad  valorem  under  paragraph  48,  tariS  act  of 
1913,  is  claimed  dutiable  at  20  per  cent  under  paragraph  46  as  attar  of  roses. 

Opinion  by  McClelland,  G.  A.  On  the  amended  report  of  the  appraiser  that 
this  commodity  is  not  in  itself  sold  as  perfumery,  but  is  used  in  the  manufacture  of 
perfumery,  the  claim  for  duty  at  20  per  cent  imder  paragraph  46  was  sustained.  G.  A. 
8352  (T.  B.  38446),  G.  A.  5732  (T.  D.  25438),  and  G.  A.  5535  (T.  D.  24905)  noted. 

No.  46106.— Protests  942227,  etc.,  of  Horwitz  &  Arbib,  protest  935006  of  Garo  Kesh- 

ishian  &  Co.,  protest  940175  of  Scaramelli  &  Co.,  and  protests  934317,  etc.,  of 

F.  B.  Vandegrift  &  Co.  (New  York). 

Glove  Leather. — Unfinished  lambskins,  classified  as  glove  leather  at  10  per  cent 

ad  valorem  under  paragraph  359,  tariff  act  of  1913,  are  claimed  entitled  to  free  entry 

under  paragraph  530. 

Opinions  by  McClelland,  G.  A.  Keshishian  v.  United  States  (11  Ct.  Cust.  Appls. 
— ;  T.  D.  38961)  followed  holding  unfinished  lambskins  free  of  duty  as  leather  not 
specially  provided  for  under  paragraph  530. 

No.  46107.— Protest  943801  of  Giovanni  Aquino,  Inc.  (New  York). 

Bead  Necklaces. — Beads  strung  on  cotton  threads  and  clasps  classified  as  entire- 
ties at  50  per  -cent  ad  valorem  imder  paragraph  333,  tariff  act  of  1913,  are  claimed 
dutiable  separately. 

Opinion  by  Sullivan,  G.  A.  The  necklaces  were  found  dutiable  as  beads  temx)o- 
rarily  strung  at  35  per  cent  under  paragraph  333,  and  the  protest  was  overruled  as  to 
the  clasps,  as  no  applicable  claim  was  made. 

No.  46108.— Protest  943587  of  G.  Hirsch's  Sons  (New  York). 

Beads — Tubes  Verre. — Merchandise  invoiced  as  'Hubes  verre,"  consisting  of 
glass  beads  loosely  strung,  was  classified  as  blown  glass  articles  at  45  per  cent  ad 
valorem  under  paragraph  84,  tari^  act  of  1913,  and  is  claimed  dutiable  at  35  per  cent 
imder  paragraph  333,  or  at  30  per  cent  under  paragraph  95. 

Opinion  by  Sullivan,  G.  A.  The  glass  beads  in  question  were  held  dutiable  at 
35  per  cent  under  paragraph  333. 

No.  46109.— Protests  941229,  etc.,  of  M.  Gugenheim  et  al.  (New  York). 

Shortage  of  Beads. — An  allowance  for  a  shortage  of  bead  necklaces  is  claimed 
here,  the  appraiser  reporting  that  the  shortage  was  due  to  robbery. 

Opinion  by  Sullivan,  G.  A.  There  being  nothing  to  indicate  that  the  robbery 
occurred  after  the  merchandise  arrived  in  this  country,  the  protest  was  sustained  on 
the  authority  of  G.  A.  8479  (T.  D.  38911),  affirmed  in  United  States  v,  Lippmann  (11 
Ct.  Cust.  Appls.  — ;  T.  D.  39145). 

No.  46110.— Protests  939101,  939696,  and  941729  of  American  Bead  Co.  (New  York). 

Imffation    Precious    Stones. — ^Jewels,   cabochons,    and    similar    merchandise 

classified  at  30  and  35  per  cent  ad  valorem  under  paragraphs  95  and  333,  tariff  act  ol 
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1913,  are  claimed  dutiable  as  imitation  precious  stonee  for  use  in  the  manufacture  of 
jewelry  at  20  per  cent  under  paragraph  357. 

Opinions  by  Sullivan,  G.  A.  The  merchandise  beiog  the  same  as  that  passed  upon 
in  Abstract  44103,  it  was  held  dutiable  under  paragraph  357  as  claimed. 

No.  45111.— Protests  939078,  940768,  etc.,  of  A.  J.  Bracher  et  al.,  protests  940679, 

etc.,  of  Haber  Bros,  et  al.,  and  protests  938813,  etc.,  of  Lakenmacher  Co.  et  al. 

(New  York),  protests  935463,  etc.,  of  H.  Blitzer  et  al.  (New  York  and  Seattle), 

and  protests  938407,  etc.,  of  Morimura  Bros.  (San  Francisco,  Seattle,  and  New 

York). 

Ghbistmas-Tree  Ornaments. — Small  colored-glass  balls  or  oval  articles  classified 

as  beaded  articles  at  50  per  cent  ad  valorem  under  paragraph  333,  tariff  act  of  1913, 

are  claimed  dutiable  as  blown-glass  articles  at  45  per  cent  tmder  paragraph  84. 

Opinions  by  Sullivan,  G.  A.  G.  A.  8427  (T.  D.  38697),  affirmed  in  Woolworth  v. 
United  States  (11  Ct.  Cust.  Appls.  — ;  T.  1>.  38985),  followed  holding  similar  Christ- 
mas-tree ornaments  dutiable  under  paragraph  84. 

No.  46112.— Protest  944270  of  Ch.  Patrikiades  Sons  (New  York). 

Caviak. 

Brown,  General  Appraiser:  The  appraiser  in  his  report  states  that  the  merchandise 
in  question  is  described  on  the  invoice  as  preserved  red  caviar  and  consists  of  pre- 
served roe  of  fish  put  up  in  hermetically  sealed  tins.  It  was  retiumed  for  duty  at 
30  per  cent  ad  valorem  under  the  provisions  for  caviar  in  paragraph  216,  act  of  1913. 
The  importer  claims  that  said  merchandise  is  covered  by,  and  is  free  of  duty  under, 
paragraph  478  as  eggs  of  fish. 

We  feel  constrained  to  hold  on  this  record  that  the  burden  of  proof  has  not  been 
sustained  by  the  importer  to  show  that  the  merchandise  is  not  preserved  in  the  sense 
of  the  paragraph  under  which  it  was  classified  or  to  bring  it  within  the  ruling  in 
Moscahlades  v.  United  States  (6  Ct.  Cust.  Appls.  399;  T.  D.  35973). 

The  protest  is  therefore  overruled.  Judgment  in  favor  of  the  Government  will 
issue  accordingly. 

No.  46118.— Protest  941723  of  Milwaukee  Coke  &  Gas  Co.  (Milwaukee). 

Naphthalene. 

Brown,  General  Appraiser:  The  naphthalene  the  classification  of  which  is  here 
at  issue  was  classified  at  2}  cents  a  pound  and  15  per  cent  ad  valorem  under  sections 
500  and  501  of  the  act  of  1916.  It  is  claimed  to  be  free  of  duty  under  Group  I,  sec- 
tion 500  of  said  act. 

After  careful  consideration  of  this  voluminous  record  we  hold  on  the  weight  of  the 
evidence  that  the  merchandise  has  a  solidifying  point  under  79°  C,  which  fact  entitles 
it  to  free  entry  as  claimed  in  the  protest. 

Judgment  for  refund  of  duty  will  issue  accordingly.  (See  Abstract  44732  of  January 
27,  1922,  passing  on  protest  940499.) 

No.  46114.— Protests  943608,  etc.,  of  Wm.  B.  Leonard  et  al.,  and  protest  94.1445  of 
John  Wanamaker  (New  York). 

Flannels. — Merchandise  classified  as  wool  cloth  at  35  per  cent  ad  valorem  under 
paragraph  288,  tariff  act  of  1913,  is  claimed  dutiable  as  fiannels  under  paragraph  289. 

Opinions  by  Brown,  G.  A.  Connor  v.  United  States  (9  Ct.  Cust.  Appls.  312;  T.  D. 
38241)  followed,  holding  certain  flannels  dutiable  under  paragraph  289. 

No.  46116.— Protest  946215  of  Meadows,  Wye  &  Co.,  Inc.  (New  York). 

Tapestry  Cloth. — ^Tapestry  cloth  composed  of  wool,  classified  as  a  pile  fabric  at 
40  per,  cent  ad  valorem  under  paragraph  288,  tariff  act  of  1913,  is  claimed  dutiable 
at  35  per  cent  under  paragraph  258. 

Opinion  by  Brown,  G.  A.    The  tapestry  cloth  in  question  was  found  not  to  be  a 
pile  fabric  and  held  dutiable  at  35  per  cent  as  claimed. 
96370— 22— vol  41 37 
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Opinion  by  Adamson,  G.  A.  Under  the  facts  of  this  case  it  was  held  that  section 
2921  of  the  Revised  Statutes  must  control,  and  the  shortage  reported  by  the  appraiser 
must  be  allowed,  although  the  affidavit  may  not  conform  to  the  regulation  or  require- 
ment of  the  collector.    The  protest  was  sustained  to  this  extent. 


BEHEABINGS  eRANTED. 

June  12, 1922. 

No.  46128.— Coal-Tab  Colors.— Protest  941651  of  Textile  Alliance  (Inc.).    Ab- 
stract 44905. 

June  20, 1922. 

No.  45129. — ^American  Goods  Returned. — Protest  940663  of  Interocean  Forward- 
ing Co.,  decided  May  26,  1922.    Not  reported. 
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Tissue  paper  from  England;  T.  D.  39036  revised 39089 

Wheat  flour  from  Canada 39071 
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Antiques: 

Regulations  (Abstract  44862).  .  T.D.No. 

Repairs;  separation  (G.  A.  8613) 39024 

Jewelry;  precious  stones  (G.  A.  8552) 39188 

Rock  crystal  ball  (Abstract  44710). 

Antipasto  (Abstract  45116). 

Antipasto;  fish  in  oil: 
Abstract  44985. 
Russo  &  Co.  et  al.  v.  United  States 39101 

Appeals  from  decisions  of  Board  of  General  Appraisers: 

Automobile  body  frames  (G.  A.  8498) ■. 39031 

Artificial  fruit  (Abstract  44992) 39181 

Cellophane  in  sheets  or  strips 39175 

Celluloee  ester;  chemical  compound  (G.  A.  8602) 39043 

Papier-mach^  candy  boxes  (Abstract  44900).... 39120 

Rugs  (Abstract  44587) 38976 

Rugs  (Abstract  44703) 39030 

Seeds,  strung  (G.  A.  8522) 39176 

Veal;  calfskins  (Abstract  44861) 39149 

Wool  on  lambskins  (T.  D.  39155) 39183 

Wrist  and  fob  watches  (G.  A.  8489) 39008 

Apportionment  of  value: 
Abstract  44779. 
Manufactures  of  wool  (Abstract  44866). 

Appraisers'  returns;  T.  D.  37889  amended 39121 

Arsphenamine,  neoarsphenamine,  importation  of 39026 

Arms  and  munitions: 

Dominican  Republic 39037 

Exportation  to  China 39058. 39164 

From  Mexico 39034 

Artificial  flowers  (Abstract  44930). 

Artificial  fruit: 

Onions,  pumpkins,  etc.  (Abstract  44992). 

Appeal  fiom  Abstract  44992 39181 

Artificial  silk  and  cotton  fabrics  (Abstract  45012). 

Artistic  antiquities  (Abstract  45050). 

Artista'  colors  (Abstracts  44810,  46006). 

Attar  of  roses  (Abstract  45105). 

Attorneys  and  agents,  etc.,  representing  claimants  before  Treasury  Depart- 
ment   39087 

Automobile  body  frames: 

G.  A.  8498 38994 

Appeal  from  (G.  A.  8498) 39031 

United  States  v.  Carr 39147 

Automobile  tires;  validity  of  reappraisement  (Goodyear  Tire  &  Rubber  Co.  v. 
United  States) 39158 

Axminster  rugs  (Abstract  44815). 

Axminster  rugs;  Wilton  rugs  (Abstract  44994). 

B. 

Bags,  American;  regulations  (Abstract  45053). 

Bamboo  brooms;  decisions  of  board,  finality  of  (G.  A.  8508) 39016 

Bath  mats;  cotton  rugs  (Abstract  44882). 
Bead  and  metal  necklaces  (Abstract  44763). 
Bead  necklaces: 

AbstjactB  44868,  45107. 

Celluloid  (Abstract  44752). 
Beaded  and  sp^angled  articles;  sufficiency  of  protest  (Abstract  45046). 
Beaded  trimmings;  spangled  articles  (Abstract  44684). 
Beads: 

Amber  {see  also  Amber  beads),  Abstracts  44767,  44785,  44820,  44955,  44963. 

Amethyst  (Abstract  44868). 

Bone  charms  (Abstract  44777). 

Colored  glass  (Abstract  44818). 

Loosely  strung  (Abstracts  4475S,  44798,  44811,  46044). 

Strung  (Abstract  44902). 

Temporarily  strung  (Abstract  44691). 

Tubes  verre  (Abstract  45108). 
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T.  D.  No. 

Bedsteads  and  cribs,  Simmons  Co. ,  Kenosha,  Wis. ,  drawback  on 39185 

Bedspreads;  Jacquard  figured  upholstery  goods  (Abstract  45013). 

Belts,  gaiaUth  (Abstract  44697). 

Bibulous  paper;  printed  blotters  (Abstract  45008). 

Black  glass;  imitation  jet  ornaments  (Abstract  45059). 

Black  oxide  of  tin ;  tin  dross  (Abstract  44978). 

Blank  bills  of  exchange,  books  containing  (G.  A.  8529) 39099 

Blown  glass  articles  (G.  A.  8538) 39135 

Board  of  General  Appraisers,  decisions  of: 

Abandonment;  validity  of  entry;  nonimportation  (G.  A.  8509) 39017 

Additional  duty;  when  assessable  (G.  A.  8510) 39018 

Alcoholic  compound  soap  (G.  A.  8524) " 39094 

Amber  bead  necklaces  ((5.  A.  8512) 39023 

Amendment  of  entry  of  merchandise  (G.  A.  8553) 39189 

Antiques;  jewelry;  precious  stones  (G.  A.  8552) 39188 

Antiques;  repairs;  separation  (G.  A.  8513) 39024 

Automobile  body  frames  (G.  A.  8498) 38994 

Books  containing  blank  biUs  of  exchange  (G.  A.  8529) 39099 

Bottles  printed  in  any  manner(  G .  A.  8506) 39009 

Br^ms,  bamboo;  decisions  of  board,  finality  of  (G.  A.  8508) 39016 

Cabinet  wood  (G.  A.  8530) 39107 

Cellulose  ester;  chemical  compound  (G.  A.  8502) ■. 39003 

Date  of  exportation  under  bond  (G.  A.  8518) 39073 

Decorated  glass  bottles;  time  of  filing  protest;  error  (G.  A.  8501) 38997 

Embroidery  machines  (G.  A.  8544) 39169 

Emergency  tariff  act;  additional  duty;  export  value  (G.  A.  8526) 39096 

Emergency  tariff  act;  closing  hoimi  (G.  A.  8451} 39156 

Emergency  tariff  act;  date  when  rate  is  determined  (G.  A.  8504) 39005 

Finality  of  (G.  A.  8508) 39016 

Folding  pocket  scissors  (G.  A.  8507) 39015 

Fruit  prepared;  pineapples  in  brine  (G.  A.  8525) 39095 

Gauge  of  liquor  under  act  of  October  3,  1917  (G.  A.  8521) 39091 

Ginseng  (G.  A.  8505) 39006 

Gold-plated  metal  vanity  boxes  (G.  A.  8539) 39136 

Hollow  building  brick  (6.  A.  8550}... 39186 

Imitation  amber  composed  of  synthetic  phenolic  resin  (G.  A.  8523) 39093 

Jewelry  cases  and  pads  (G.  A.  8545) 39170 

Legality  of  reappraisement  (G.  A.  8549) 39180 

Mica  disks  not  parts  of  phonographs  (G.  A.  8528} 39098 

Musical  instruments  and  boxes  in  part  of  trimming  (G.  A.  8532) 39113 

Necklaces,  amber  bead;  jewelry  (G.  A.  8517) 39072 

Neckties  in  the  piece  (G.  A.  8499) 38995 

Power  of  collector;  sufficiency  of  protest  (G.  A.  8500) 38996 

Reappraisement  of  St.  Gall  laces  (G.  A.  8543) 39168 

Rubber  boots  (G.  A.  8542) 39157 

Sewing  machine  parts  (G.  A.  8551) 39187 

Shortage: 

G.  A.  8503,  8514,  8515,  8519,  8520,  8537;  T.  D.  39004,  39060,  39061, 
39074,  39075,  39134. 

Silk  tassels;  ornaments;  cords  and  tassels  (G.  A.  8534) 39115 

Spirit  levels  chiefly  used  in  transits  (G.  A.  8538) 391.S5 

Steel  stands  not  parts  of  cream  separators  (G.  A.  8531) 39112 

Straw  mats  or  rugs  (G.  A.  8511) 39022 

Strips  of  ivory  for  piano  keys  (G.  A.  8548) 39179 

Strung  beads;  nonenumerated  manufactured  articles  (G.  A.  8522) 39092 

Sufficiency  of  protest;  amber  beads  (G.  A.  8516) 39065 

Sufficiency  of  unsigned  reappraisement  appeal  (G.  A .  8533) 39114 

Tea  cozies  (G.  A.  8547) 39172 

Thoma-Metz  Haemacytometers  (G.  A.  8546) .• 39171 

Validity  of  reappraisement;  samples  (G.  A.  8527) 39097 

Value  of  phonographs  (G.  A.  8497) 38978 

Vegetables,  Chinese,  sufficiency  of  protest  (G.  A.  8535) 39123 

Wool  on  lambskins  (G.  A.  8540) •. 39155 

Board  of  General  Appraisers,  hearings  by,  1922 38981 

Bolts;  iron  rods  (Abstract  44821). 

Bond,  estimated  duties  in  lieu  of;  amending  article  379,  Customs  Regulations 

of  1915 39152 
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Bone  charms;  beads  (Abstract  44777). 

Books:  T.  P.  No. 

Containing  blank  bills  of  exchange  (G.  A.  8529) 39099 

Foreign  languages;  textbooks  (United  States  v.  Petry  Co.) 39019 

Printed  matter  and  lithographs,  marking  of  imported 39108 

Sets  (Abstract  45009). 

Weight  of  (Abstract  44725). 

Books  and  accounts,  examination  of,  by  special  agents 39040 

Bottles: 

Containing  perfumery  (Abstract  45071). 

Glass  (Abstract  44806). 

Printed  in  any  manner  (G.  A.  8506) 39009 

Bracelets: 

Colored  glass  (Abstract  44802). 

Galalith  (Abstracts  44766,  45075). 
Braids: 

Manila  hemp  (Abstract  44790). 

Straw,  Monte  Christi  Panama  Hat  Co.,  New  York,  drawback  on 38973 

Breakage,  damage  (Abstract  45056). 

Brick,  hollow  buildiiig  (G.  A.  8550) 3918C 

Bronze  leaf;  oeser  foils  (Abstract  44995).  • 

Broom  and  mop  handles  (Abstract  44897V 
Broom  handles  (Abstracts  44693,  44953,  45041). 

Brooms,  bamboo;  decisions  of  board,  finality  of  (G.  A.  8508) 3901 G 

Buenaventura,  Colombia,  no  consul 3S9S0 

Bureau  of  Supply  for  Treasury  Department: 

Created..... 39049 

Director  appointed 39056 

Buttons,  metal  (Abstract  44923). 

C. 
Cabinet  wood: 

G.  A.  8530 39107 

Oak  lumber  (Abstract  44898). 
Calfskins;  veal: 

Abstract  44861. 

Appeal  from  Abstract  44861 39149 

Canada: 

Grain  from,  ground  and  returned;  amending  Customs  Begulations  of  1915; 
article  438 38999 

Investigations  in;  special  agency  serv ire 39070 

Candy  boxes,  papier-mdch^  (Afistract  44900). 
(>andy  containers;  toys  (Abstract  44883). 

Canned  red  raspberrfes  from  Canada;  antidumping  act,  1921 39177 

Canvas  cloth  with  colored  stripe  (Balfour,  Wilhamson  &  Co.  v.  United  States). .  39161 
Carbon  rods  (Abstract  44894). 

Card  clothing,  etc..  Ash  worth  Eros.  (Inc.),  Fall  River,  Mass.,  drawback  on 39185 

Cargo  reports 39047 

Cauchillo;  sande;  crude  gum  (Abstract  44935). 

Caviar  ( Abstract  45112). 

Cedar  lo^  (Abstract  44689). 

Cellophane  (Abstracts  44833,  44918,  44947). 

Cellophane  and  a  isca  braids: 

Isler  &  Guve  v.  United  States 39146 

Holland  Fr^res  Inc.  v.  United  States 39141 

Cellophane  in  sheets  (Al^stracts  44680,  44770). 

Appeal  from  decisions  of  lioard  of  General  Appraisers 391 75 

Celluloid  bead  necklaces  (Abstract  44752). 
Celluloid  fan  handles  (Abstract  44859). 

Cellulose  ester;  chemical  compound ;  appeal  from  G.  A.  8502 39043 

Centralized  purchasing  agency  for  Treasury  Department: 

Created 39049 

Director  designated 39056 

Certificate  of  exportation;  article  334;  amending  Customs  Begulations  of  1915. .  39132 
Certificate  of  origin: 

Ambergris;  Philippine  products  (Abstract  44958). 

Sugar 39035 

Certificates  of  delivery;  drawback 39150 
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Chain  for  use  in  manufacturing  jewelry  (Abstract  44973).  T.  D.  No. 

Chair  seats;  antidumping?  act,  1921 39027 

Change  in  status  of  special  agency  service;  customs 38982 

Changing  boundary  Unes;  special  agency  districts 38993 

Charges,  inspection  (Abstract  44896). 

Chemical  compound;  cellulose  ester  (G.  A.  8502) 39003 

Cherries,  preserved  (Abstracts  44837,  45028,  45051). 

Chestnuts,  baked  or  ground  (Abstract  44928). 

Chicago  &  Eastern  Illinois  Railway  Co.,  bond  of,  as  common  carrier 39173, 39184 

Chicle  (Abstracts  44694,  44707). 

China: 

Aeronautical  material  or  equipment  for 39133 

Arms  or  munitions  of  war  to 39164 

Busts;  dolls  (Abstract  44911V 

Earthenware  (Abstract  44892). 

Embossed  (Abstracts  44885,  44889,  44912). 

Exportation  of  arms  and  munitions  of  war 39058 

China  and  earthenware,  embossed  (Abstracts  44839,  44841,  44842,  44853,  44854, 
44864,  44865,  45039). 

Chinese  brass  coins  (Abstract  44722). 

Chinese  vegetables;  sufficiency  of  protest  (G.  A.  8535) 39123 

Chinese  wine;  distilled  spirits  (Abstract  44855). 

Chinese  wine;  revenue  act  of  1918  (Shun  Yuen  Hing  &  Co.  v.  United  States^. .  39143 

Chinese  wine;  revenue  act  of  1918  (Wing  Yee  Chong  &  Co.  i;.  United  States) . .  39142 

Christmas- tree  ornaments  (Abstracts  44901,  45111). 

Christmas-tree  ornaments;  toys: 

Central  Warehouse  Co.  etal.  v.  United  States 38986 

Shallus  Co.  V.  United  States 38987 

Woolworth  Co.  v.  United  States 38984 

Cigarette  tips,  drawback  on;  T.  D.  36827  extended 39185 

Claimants  before  Treasury  Department,  attorneys  and  agents,  etc.,  representing  39087 

Classification  of  glass;  date  extended 39068 

Clerical  error: 

Abstracts  44717,  44895,  45035. 

Duress  (Abstract  44804.) 

Western  Bag  Co.  v.  United  States 38988 

Clocked  hosiery  (Abstract  45000). 

Closing  hours;  emergency  tariff  act  (G.  A.  8541) 39156 

Cloth: 

Cotton  (Abstract  45047). 

Jersey,  United  States  Knitting^Co.,  Central  Falls,  R.  I.,  drawback  on. ..  39185 

Tinsel,  etc.;  drawback  on;  T.  D.  37483-B  extended 39106 

■  Wool  (Abstract  44814V 

Clothing,  shortage  of  (Abstract  44876). 

Coal-tar  color;  bruno  anthracene  cromato  E  B  (Abstract  45117). 

Cocaine 39055 

Coins: 

Chinese  brass  (Abstract  44722). 

Foreign,  values  of 38971, 39046 

Colored  glass  beads  (Abstract  44818). 

Colored  glass  bracelets  (Abstract  44802). 

Colored  jute  bags  (Abstract  44979). 

Coloring  (Abstracts  44783,  44920). 

Commissions  {^Abstract  44872). 

Commen  carrier,  bond  of: 

Chicago  &  Eastern  Illinois  Raikoad  Co 39173, 39184 

Crowell  &  Thurlow  Steamship  Co 39062 

Denver  &  Rio  Grande  Western  Railroad  Co 39117 

Detroit,  Toledo  &  Ironton  Raikoad  Co 38975 

Farmers  Grain  &  Shipping  Co.,  Devils  Lake,  N.  Dak 38998 

Giles,  C.E    Co 38975 

HartfordA  New  York  Transportation  Co 39041 

Moore  &  McCormack  Co. ,  New  York 39163 

New  England  Steamship  Co 39041 

New  York,  New  Haven  &  Hartford  Railroad  Co 39041 

Ocean  &  Inland  Transportation  Co.  (Inc.) 39110 

Outer  Harbor  Dock  &  Wharf  Co 38975 

Southern  Pacific  Co 38975 

Williams,  Dimond  &  Co 31903 
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Gomtnon  paper-box  board  (Abstract  44823). 

Confectionery,  drawback  on:  T.  D.  Ko. 

New  England  Confectionery  Co.,  Boeton,  Mass 39106 

T.  D.  38079-C  amended  and  T.  D.  38555-B  extended 39033 

Consul,  none  at — 

Buenaventura,  Colombia 38980 

Grand  Manan,  Island  of 39137 

St.  Laurent,  French  Guiana 390M 

Tunas  deZaza,  Cuba 39148 

Conversion  of  currency - 39048 

Amending  Article  VIII,  T.  D.  38742 39174 

Coordination  of  rail,  water,  and  motor  traffic;  Government  supplies 39130 

Copper  foil;  copper  in  strips  (Abstract  44760). 

Copyine  paper,  handmade  (Abstract  44824). 

Conu,  shell,  glass  beads,  etc.,  necklaces  of  (Abstract  44871). 

Cork,  granulated  (Abstract  44981). 

Cork  waste  (Abstracts  44708,  44751). 

Correction  of  error  in  T.  D.  38983;  Isle  Royale,  Mich 39011 

Cotton  and  artificial  silk  fabrics  (Abstract  45012). 

Cotton  cloth: 

Abstract  45047. 

Emergency  tariff  act  (Abstracts  44997,  45001). 

Figured  (Abstract  44945). 

Cotton  fabrics  (Abstract  44685). 

Cotton  gloves;  length  of  staple  (Abstract  45120). 

Cotton  Ubels  (Abstract  45016). 

Cotton  manufactures;  length  of  staple  (Abstract  45014). 

Cotton  rugs;  bath  mats  (Abstracts  44882,  45119). 

Cotton  tapes  (Abstract  44681). 

Countervailing  duty;  wheat  (Abstract  45031). 

Court  of  Customs  Appeals,  decisions  of: 

Abandonment  (Oitro  Chemical  Co.  v.  United  States) 39159 

Ad  valorem  duty;  weight  of  yam  (Downing  <fe  Co.  v.  United  States) 39128 

American  goods  returned  (United  States  v.  Bird) 38991 

Antipasto;  fish  in  oil  (Russo  &  Co.  et  al.  v.  United  States) 39101 

Automobile  body  frames  (United  States  v.  Carr) 39147 

Automobile  tires;  validity  of  reappraisement  (Goodyear  Tire  &  Rubber  Co. 

r.  United  States) 39158 

Books  in  foreign  languages;  textbooks  (United  States  v.  Petry  Co.) 39019 

Canvas  cloth  with  colored  stripe  (Balfour,  Williamson  &  Co.  v.  United 

States 39161 

Cellophane  and  visca  braids  (IbLbt  &  Guye  v.  United  States) 39146 

Cellophane  and  visca  braids  (Holland  Fr^res  (Inc.)  v.  United  States) 39141 

Chinese  wine;  revenue  act  of  1918  (Shun  Yuen  Hing  &  Co.  v.  United 

§tates) 39143 

Chinese  wine;  revenue  act  of  1918  (Wing  Yee  Chong  &  Go.  v.  United  States.  39142 
Christmas-tree  ornaments;  toys  ^Central  Warehouse  Co.  v.  United  States)..  38986 

Christmas-tree  ornaments;  toys  (Shallus  Co.  v.  United  States) 38987 

Christmas-tree  ornaments;  toys  (Woolworth  Co.  v.  United  States) 38985 

Clerical  error  (Western  Bag  Co.  v.  United  States) 38988 

Depreciated  currency  (Cablat  v.  United  States) 39127 

Drawings  in  pen  and  ink  (United  States  v.  Bertrose  Co.) 39083 

Drawings;  works  of  art;  articles  of  utility  (Tower  &  Sons  v.  United  States)  39125 
Entireties;  engines  and  fans  (Columbia  Shipbuilding  Co.  et  al.  v.  United 

States).!..!^ 39085 

Hardened  oil  (Bush  «&  Co.  (Inc.)  v.  United  States) 39076 

Horn  strips  (United  States  v.  Brandt) 39082 

Incense  and  burners,  entireties  (Dow  &  Co.  v.  United  States) 39077 

Jute  bags,  second-hand;  waste  (United  States  v.  Chelsea  Ba^  &  Burlap  Co.).  39079 
Jute  padding  with  colored  border  (Bemis  Bro.  Bag  Co.  v.  United  States)..  39162 

Manufactures  of  glass  (Bache  &  Co.  v.  United  States) 39129 

Motion  to  remand  (Ishida  et  al.  v.  United  States) 38984 

Petition  for  rehearing  (United  States  v.  Vandegrift  &  Co.) 39188 

Rugs  (United  States  v,  Vandegrift  &  Co.) 39144 

Shortage  of  dump-car  wheels  (Smith  &  Co.  v.  United  States) 38989 

Shortage  of  jewelry  (United  States  v.  Lippmann,  Spier  &  Hahn) 39145 

Signature  of  protest  (Yee  Chong  Lung  &  Co.  et  al.  v.  United  States) 39191 

Steel  bars;  scrap  steel  (Tower  &  Sonsv.  United  States) 39080 
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Court  of  CuBtoms  Appeals,  decisions  of — Continued.  T.  D.  No. 

Sugar-drying  machines  (Catton,  Neill  &  Co.  (Ltd.)  v.  United  States) 39084 

Unsigned  protest  (Allison  V.  United  States) 39126 

War  tax  on  spirits  (Bacardi  Corporation  v.  united  States) 39078 

War  tax  on  spirits;  revenue  act  of  1918  (Shaw  &  Co.  et  al.  v.  United  States) .  38990 

Wheat;  countervailing  duty  (Balfour,  Guthrie  &  Co.  v.  United  States).. . .  39081 
Wheat  screenings;  clencal  error  (United  States  v.  Woodward-Newhouse  Co.)  39100 

Worksofart;  parts  of  altar(Reardon  v.  United  States) 38992 

Wrist  watches  (European  Watch  Co.  v.  United  States) 39160 

Court  of  Customs  Appeals,  decisions  of;  parties  to  suit: 

Allison  V.  United  States 39126 

Bacardi  Corporation  v.  United  States 39078 

Balfour,  Guthrie  &  Co.  v.  United  States 39081 

Balfour,  Williamson  &  Co.  V.  United  States 39161 

Bemis  Bro.  Bag  Co.  v.  United  States 39162 

Bertrose  Co.,  United  States  t; 39083 

Bird,  United  States  v 38991 

Brandt,  United  States  t; 39082 

Bush  &  Co.  (Inc.)  v.  United  States 39076 

Cablat  t;.  United  States 39127 

Carr,  United  States  t; 39147 

Catton,  Neill  &  Co.  (Ltd.)  v.  United  States 39084 

Central  Warehouse  Co.  et  al.  v.  United  States 38986 

Chelsea  Bag  &  Burlap  Co. ,  United  States  v : 39079 

Citro  Chemical  Co.  V.  United  States..... 39159 

Columbia  Shipbuilding  Co.  et  al.  v.  United  States 39085 

Dow&Co.  17.  United  States 39077 

Downing  &  Co .  v .  United  States 39 128 

European  Watch  «&  Clock  Co.,  United  States  v 39160 

Goodyear  Tire  &  Rubber  Co.  v.  United  States 39158 

Ishida  et  al.  v.  United  States 38984 

Isler  &  Guye  v.  United  States 1  .^ 39146 

Lippmann*  Spier  &  Hahn,  United  States  v 39145 

Petry  Co.,  United  States  v 39019 

Reardon  v.  United  States 38992 

RoUand  Fr6res (Inc.)  v.  United  States 39141 

RussoA  Co.  etal.  V.  United  States 39101 

Shallus  Co.  V.  United  States 38987 

Shaw  &  Co.  et  al.  v.  United  States 38990 

Shun  Yuen  Hing  &  Co.  u.  United  States 39143 

Smith  &  Co.  V.  United  States 38989 

Tower  &  Sons  v.  United  States : 39080 

Tower  &  Sons  v.  United  States 39125 

Vandegrift  &  Co.,  United  States  v 39144 

Vandegrift  &  Co.,  United  States  v 39188 

Western  Bag  Co.  v.  United  States 38988 

Wing  Yee  Chonff  <fe  Co.  v.  United  States 39142 

Woodward-Newhouse  Co.,  United  State  v 39100 

Woolworth  Co.  v.  United  States ^ 38985 

Yee  Chong  Lung  &  Co.  et  al.  r.  United  States 39191 

Cover  glasses  and  micrcscope  slides  (Abstract  44808). 

Coverings  for  cream  jars  (Abstract  44968). 

Cream  jars,  coverings  for  (Abstract  44968). 

Cre^m  separators,  steel  stands  not  parts  of  (G.  A.  8531) 39112 

Crowell  &  Thurlow  Stearrship  Co.,  bond  of,  as  common  carrier 39062 

Crude  gum  (Abstract  45103^. 

Cuban  sugar  from  Canada  (Abstract  45054). 

Currency  conversion : 39048 

Currency  value  (Abstracts  44809.  44838,  44848). 

Customs  Form  5909  abolished  (outside  force) - 39122 

Customs  forms: 

Abolishment  and  changes  in  certain 39021 

Restoration  of  forms  5961  and  6011 39106 

Customs  information  exchange 39064 

Customs  Regulations  of  1915,  amendments  of: 

Article  334;  certificate  of  exportation 39132 

Drawback;  certificates  of  delivery;  article  872 '. 39150 
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CuRtomB  Regulations  of  1915,  amendments  of — Continued.  T.  D.  No. 

Estimated  duties  in  lieu  of  bond;  artide  379 39152 

Grain  from  Canada,  ground  and  returned;  article  438 38999 

Submission  of  protests;  article  649 39013 

Cut  glassware  from  England;  antidumping  act,  1921 39052 

D. 

Damage;  breakage  (Abstract  45056). 

Date  effective;  reduction  of  duties;  Title  V,  act  of  September  8,  1916 39007 

Date  of  exportation  under  bond  (G.  A.  8518) 39073 

Day  shells;  tissue  paper  (Abstract  44924). 

Decisions  of  Board  of  General  Appraisers,  finality  of  (G.  A.  8508) 39016 

Decorated  earthenware  (Abstracts  44836,  44933). 

Decorated  glass  bottles;  time  of  filing  protest;  error  (G.  A.  8501) 38997 

Deer  horn,  sliced,  classification  of 38977 

Delay  in  entry  caused  by  strike;  emergency  tariff  (Abstract  44936). 

Denver  &  Rio  Grande  Western  lUdlroad  Co.,  bond  of,  as  common  carrier 39117 

Depreciated  currency  (Cablat  v.  United  States) 39127 

Detroit,  Toledo  &  Ironton  Railroad  Co.,  bond  of,  as  common  carrier 38975 

Discriminating  duties;  Germany 39057 

Distilled  spirits;  Chinese  wine  (Abstract  44855). 

Doe,  free  entrv  (Abstract  44830). 

Dolls;  china  busts  (Abstract  44911). 

Dominican  Republic,  arms  and  munitions  to •. 39037 

Dotted  Swiss;  embroidered  fabrics  (Abstract  45027). 

Drawback;  certificates  of  delivery 39150 

Drawback  on: 

Alcohol,  Rossville  Co.,  Lawrenceburg,  Ind 39001 

Bedsteads  and  cribs,  Simmons  &  Co..  Kenosha,  Wis 39185 

Braid,  straw,  Monte  Christi  Panama  Hat  Co.,  New  York 38973 

Card  clothing,  etc.,  Ashworth  Bros.  (Inc.),  Fall  River,  Mass 39185 

Cigarette  tips;  T.  D.  36827  extended 39185 

Cloth,  jersey,  U.  S.  Knitting  Co.,  Central  Falls,  R.  1 39185 

Cloth,  tinsel,  etc.;  T.  D.  37483-B  extended 39106 

Confectionerv,  New  England  Confectionery  Co.,  Boston,  Mass 39106 

Confectionery;  T.  D.  38079-C  amended  and  T.  D.  38555-B  extended 39033 

Extracts,  flavoring.  Crescent  City  Carbonate  Co.,  New  Orleans,  La. .  38973  39185 

Fabrics,  pile.  Peerless  Plush  Mfg.  Co.,  Paterson,  N.J 39044 

Fabrics,  pile,  Roesie  Velvet  Co.,  New  York 39001 

Feathers,  etc.,  Aber  Manufacturing  Co.,  New  York 39151 

Films,  motion -picture.  Tremont  Film  Laboratories  Corporation,  New  York.  39106 

Flour,  blended:  T.  D.  38874-F  extended -...  39185 

Flour.  Ilecker-Jones-Jewell  Milling  Co.,  New  York 39090 

Flour,  Sperrv  Flour  Co.,  San  Francisco,  Calif 39001 

Flour,  Stott  Vlour  Mills,  Detroit,  Mich 39033 

Flour,  Tacoma  Grain  Co.,  Tacoma,  Wash 39151 

Fruit,  canned,  F.  E.  Booth  Co.,  San  Francisco,  Calif 39106 

Fruit,  canned,  Golden  State  Canneries,  Los  Angeles,  Calif 3^973 

Fruit,  canned.  Hunt  Bros.  Packing  Co.,  San  Francisco,  Calif 39106 

Fruit,  canned,  San  Francisco  Packing  Co.,  San  Francisco,  Calif 39140 

Gold  leaf,  libbon,  Rauskolb  Co. ,  Medford ,  Mass 39140 

Hair,  human.  West  Electric  Hair  Curler  Co.,  Philadelphia,  Pa 39033 

Hardener,  concrete,  L.  Sonnebom  Sons  (Inc.).  New  York 39001 

Hosiery,  Lynchbure  Hosiery  Mills.  Lynchburg,  Va 39090 

Hosiery,  Reading  Knitting  Mills,  Reading.  Pa 39090 

Hydrogen  peroxide,  Langlev  &  Michaels  Co.,  San  Francisco,  Calif 39140 

Lamps,  electric,  T.  D.  38029-D  extended 39090 

Lead,  white;  T.  D.  32516  amended 39151 

Machinery,  textile;  T.  D.  38249-D  amended 39033 

Macliinerv.  textile;  T.  D.  38409-F  amended 39151 

Malt,  barley.  Freed tert  Malting  Co. ,  Milwaukee,  Wis 38973 

Mantles,  kerosene-lamp.  Mantle  Lamp  Co.  of  America,  Chicago,  111 38973 

Marble  slabs.  Gray  Knox  Marble  Co. ,  Knox\ille,  Tenn 39090 

Medicinal  preparation,  Luyties  Pharmacal  Co.,  St.  Louis,  Mo 39090 

Medicinal  preparation,  National  Feirol  Co.,  New  York 3904  i 

Medicinal  preparation,  J.  Personeni  (Inc.),  New  York 39140 

Medicinal  preparation;  T.  D.  35605  amended 39001 

Medicinal  preparation;  T.  D.  35636  amended 39090 
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Drawback  on— Continued.  T.  D.  No. 

Medicinal  preparation,  E.  W.  Vacner  (Inc.),  New  Orleans,  La 38973 

Milk,  condensed,  Empire  State  Dairy  Co.,  Brooklyn,  N.  Y 38973 

Milk,  condensed;  T.  D.  3781(>-D  amended 39044 

Milk,  condensed;  T.  D.  37937-C  extended , 39044 

Milk,  evaporated.  Nestles'  Food  Co.,  Morristown,  N.  Y 39044 

Molasses,  Penick  &  Ford  (Ltd.),  New  Orleans,  La 39140 

Musk,  grained,  Fritzsche  Bros.  (Inc.),  New  York 39033 

Oil  of  doves,  G.  Lueders  &  Co.,  New  York 39106 

Oil,  olive,  etc.,  G.  Lueders  &  Co.,  New  York 39151 

Paper,  carbon,  etc.,  Canib  Mfe.  Corporation,  Rochester,  N.  Y 39090 

Paper,  carbon.  Old  Town  Ribbon  &  Carbon  Co.  (Inc.),  New  York 39001 

Paper,  wrappiiw;,  Safepack  Mills,  Boston,  Mass 39151 

Peanut  meal;  T.  D.  36877  revoked .* 39002 

Rods,  radius,  McKinnon  Dash  Co.,  Buffalo,  N.  Y 38970 

SjJad,  fruit,  canned,  San  Francisco  Packing  Co.,  San  Francisco,  Calif. . . .  39143 

Seals,  lead  and  cord,  Porter  Safety  Seal  Co.,  Chicago,  111 39185 

Sirup,  Heyl  Bros.  Co.,  Philadelphia,  Pa 39033 

Sirups,  Atlantic  Syrup  Refining  Co.,  Philadelphia,  Pa 39151 

Sirups,  Dunbar  Molasses  &  Syrup  Co.  (Inc.),  Brooklyn,  N.  Y 38973, 39185 

Spectacles,  etc.;  T.  D.  36099  extended 39033 

Stone,  semiprecious,  Nathan  Hyman  Co.,  New  York 39001 

Stones,  semiprecious,  Novelty  Stone  Engravery,  New  York 39033' 

Wall  board,  JPlastergon  Wall  Board  Co.,  Buffalo,  N.  Y 39090 

Walnuts,  Kadelburg  (Inc.),  Brooklyn,  N.  Y 39140 

Webbing,  elastic,  Hope  Webbing  Co.,  Providence,  R.  1 38973 

Wool,  cleaned,  etc.,  Parkhurst  &  Co.,  Gloversville,  N.  Y 39090 

Wool,  pulled,  etc.,  Helbum  Thompson  C<).,  Johnstown,  N.  Y 39001 

Wool,  pulled,  etc.,  Hess  &  Drucker,  New  York 39044 

Wool,  pulled,  etc.,  E.  S.  Parkhurst  &  Co.  (Inc.),  Gloversville,  N.  Y 38973 

Wool,  pulled,  etc.;  T.  D.  38973^K  extended 39044 

Wool,  pulled,  etc.;  T.  D.  39001-H  extended 39140 

Wool,  pulled,  etc..  Wood  &  Hyde  Co.  (Inc.),  Gloversville,  N.  Y 38973 

Drawings: 

Pen  and  ink  (United  States  v.  Bertrose  Co.) 39083 

Works  of  art;  articles  of  utility  (Tower  &  Sons  v.  United  States) 39125 

Dried  and  dyed  immortelles  (Abstract  44846). 

Dried  seaweed;  nori  (Abstract  44849). 

Duck  eggs;  eggs  prepared  or  preserved  (Abstract  44869). 

Duress;  clerical  error  (Abstract  44804). 

Dyes,  alizarin  (Abstract  44784). 

E. 
Earthenware: 

China  (Abstract  44892). 

Decorated  (Abstracts  44836,  44933). 

Embossed  (Abstracts  44888,  44932,  45088). 
Earthenware  and  china,  embossed  (Abstracts  44839,  44841,  44842). 
Eggs  prepared  or  preserved;  duck  eggs  (Abstract  44869). 
E£tic  cord  (Abstract  44946). 

Embossed  china  (Abstracts  44885,  44889,  44912,  45097). 
Embossed  china  and  earthenware  (Abstracts  44839,  44841,  44842,  44853,  44854, 

44864   45030). 
Embose^d  earthenware  (Abstracts  44888,  44932,  45088). 
Embroidered  articles: 

Abstracts  44826-44828. 

Dotted  Swiss  (Abstract  45027). 

Embroideries,  certain;  extension  of  finding;  antidumping  act,  1921 39025 

tmbroidery  machines  (G.  A.  8544) : 39169 

Emergency  tariff  act: 

(Abstracts  44714,  44851,  44891,  44909). 

Additional  duty;  export  value  (G.  A.  8526) 39096 

Closinghours(G.A.8541) 39156 

Cotton  cloth  (Abstracts  44997,  45001). 

Date  when  rate  is  determined  (G.  A.  8604) 39005 

Delay  in  entry  caused  by  strike  (Abstract  44936). 

Delay  in  liquidation  (Abstract  44875). 
Engines  and  fans;  entireties  (Columbia  Shipbuilding  Co.  et  al.  v.  United  States) .  3S0S5 
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H. 

T.  D.  No. 

Hsemacytometers,  Thoma-Metz  (G.  A.  8546) 3917 1 

Hair,  human,  West  Electric  Hair  Curler  Co.,  Philadelphia,  Pa.,  drawback  on. .  39033 

Hamburgs  from  Germany;  antidumping  act;  T.  D.  39025  revoked 39086 

Handbags,  ^lalith  and  silk  (Abstract  44698). 
Handkerchiefs: 

Flax,  hemmed  (Abstract  45015). 

Sufficiency  of  protest  (Abstract  44755). 
Handmade  copying  paper  (Abstract  44824). 

Hardened  oil  (Bush  &  Co.,  Inc.,*v.  United  States) 39076 

Hardener,  concrete,  L.  Sonnebom  (Inc.).  New  York,  drawback  on 39001 

Hartford  &  New  York  Transportation  Co.,  bond  of,  as  common  carrier 39041 

Hearings  by  Board  of  United  States  General  Appraisers,  1922 38981 

Helmets;  silk  wearing  apparel  (Abstract  44741). 

High-pressure  tube  gauge  glasses  from  England 39119 

Hollow  building  brick  (G.  A.  8550) 39186 

Hoods,  Yedda  (Abstract  44812). 

Horn  combs;  galalith  articles  (Abstract  44867). 

Horn  strips: 

Abstracts  45039,  45101. 

United  States  v.  Brandt 39082 

Horsehair  (Abstract  44713). 
Horses  (Abstract  44829). 
Hose,  wool  (Abstract  44813). 
Hosiery: 

Clocked  (Abstract  45000). 

Lynchburg  Hosiery  Mills,  Lynchburg,  Va.,  drawback  on 39090 

Reading  Knitting  Mills,  Residing,  Pa.,  drawback  on 39090 

Household  effects  (Abstracts  44910  and  44967). 

Hydrogen  peroxide,  Langley  &  Michaels  Co.,  San  Francisco,  Calif.,  draw- 
back on 39140 

Hydrosulphite  of  soda  (Abstract  44759). 

I. 

Imitation  amber  composed  of  synthetic  phenolic  resin  (G.  A.  8523) 39093 

Imitation  coral  beads;  amber  beads;  sufficiency  of  protest  (Abstract  44870). 
Imitation  jet  ornaments;  black  glass  (Abstract  45059). 
Imitation  precious  stones  (Abstracts  44801,  44819,  45110). 
Immortelles,  dried  and  dyed  (Abstract  44846). 

Importation  of  arsphenamine,  neoarsphenamine 39026 

Improper  remedy;  value  (Abstract  44711). 
Incense  and  burners;  entireties: 

Abstract  45095. 

Dow  &  Co.  V.  United  States 39077 

Indispensable  orthopedics;  textbooks  (Abstract  44931). 

Information  exchange,  customs 39064 

Insect  powder  (Abstracts  44692,  44893,  44950,  44969). 
Inspection  charges  (Abstracts  44686,  44896). 
Internal-revenue  tax,  French  (Abstract  44835). 

Investigations  in  Canada;  special  agency  service 39070 

Investigations,  special ;  scope  and  authority  of  special  agents 39042 

Iron  diain;  ships'  equipment  (Abstract  44938). 
Iron  drums;  usual  coverings  (Abstract  45020). 
Iron  rods;  bolts  (Abstract  44821). 

IsleRoyale,  Mich.;  correction  of  error  in  T.  D.  38983 39011 

Ivory: 

Bead  neck  chains  (Abstract  44799). 

Bracelets:  sicoid  bracelets  (Abstract  44796). 

Pendants  (Abstract  44807). 

Strips  of,  for  piano  keys  (G.  A.  8548) 39179 

J. 

Jacquard  figured  lace  articles  (Abstract  44975). 
Jacquard  figured  laces  (Abstract  44699). 
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Jacquard  figured  upholstery  goods: 

Abstiactfi  44834,  44943,  44974,  45121. 

Bedspreads  (Abstract  45013). 

Cotton  towels  (Abstract  45080). 

Laces  (Abstracts  44677,  44682). 
Jade  bracelets  and  rings;  jewelry  (Abstract  44903). 
Japanese  consumption  tax  (Abstracts  44678,  44706). 
Jewelry:  T.D.  No. 

Amber  bead  necklaces  (6.  A.  8512) 39023 

Casesandpads(G.  A.  8545) 39170 

Joss  sticks  (Abstract  44857). 
Jute  bags: 

Ck)lored  (Abstract  44979). 

Secondhand;  waste  (United  States  v.  Chelsea  Bag  &  Burlap  Co.) 39079 

Jute  padding  with  colored  border  (Bemis  Bro.  Bag.  Co.  v.  United  States) 39162 

Jute  webbing  (Abstracts  44948,  44996). 

K. 

Kewpie  dolls;  toys  (Abstracts  44890,  45096). 
Kewpies;  pins;  reading  glasses  (Abstract  45076). 
Kraft  paper;  wrapping  paper  (Abstract  44719). 

L. 
Labels,  cotton  (Abstract  45016). 
Lace  articles: 

Abstract  45011. 

Jacquard  fieured  (Abstract  44975). 
Lace  shawls  and  scarfe;  wool  wearing  apparel  (Abstract  44791). 
Lace  wearing  apparel  (Abstracts  44739  and  44740). 
Laces: 

Jacquard  figured  (Abstract  44699). 

Jacquard  figured  upholstery  goods  (Abstracts  44677,  44682). 
Lambskins: 

Alimi-tanned  (Abstract  44899). 

Alum-tanned;  glove  leather  (Abstract  44788). 

Excess  (Abstract  44728). 

Glove  leather  (Abstract  44765). 

Unfinished  (Abstracts  44954,  44961,  45038). 
Lame  and  metal  trimmings  (Abstract  45007). 

Lamps,  electric,  drawback  on;  T.  D.  38029-D  extended 39090 

Lead,  white,  drawback  on;  T.  D.  32516  amended 39151 

Legality  of  reappraisement  (G .  A .  8549) 39180 

Length  of  staple;  cotton  manufactures  (Abstract  45014). 
Linen,  shortage  of  (Abstract  44877). 
Liauor,  war  tax  on  (Abstract  44754). 
Litno  prints,  weight  of  (Abstract  45073). 

Lithographic  containers  in  form  of  envelopes : 39102 

Lithographs,  books  and  printed  matter,  marking  of  imported 39108 

Loom  pickers,  rawhide  (Abstracts  44718,  45005,  45037). 
Loosely  strung  beads  (Abstracts  44758,  44798,  44811,  45044). 
Lumber;  wood  strips  for  crates  (Abstract  44764). 

Machine  tools: 

Abstract  44822). 

Metal-drilling  machines  (Abstract  44999). 
Machinery,  textile,  drawback  on: 

T.  D.  38249-D  amended 39033 

T.  D.  38409-F  amended 39151 

Magnets;  toys  (Abstract  44757). 

Malt,  barley,  Froedtert  Malting  Co.,  Milwaukee,  Wis.,  drawback  on 38973 

Manila  hemp  braids  (Abstract  44790). 

Mantles,  kerosene-lamp.  Mantle  Lamp  Co.  of  America,  Chicago,  111.,  draw- 
back on 38973 

Manufactures  of  glass: 

Abstracts  44737,  44738. 

Bache  <k  Co.  v.  United  States 39129 
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Manuf act  ures  of  wool : 

Apportionment  of  value  (Abstract  44866). 
Tapestry  (Abstracts  44683,  45001). 

Manure,  substances  used  for;  animal  tankage  (Abstract  45026).  T.  D.  No. 

Marble  slabs,  Gray  Knox  Marble  Co.,  Knoxville,  Tenn.,  drawback  on 39090 

Marble  statuary  (Abstract  44702). 

Marking  of  imported  books,  printed  matter,  and  lithographs 39108 

Matches,  white  phosphorous 39014 

Meat  paste  (Abstract  45125). 

Medicinal  preparation,  drawback  on: 

Luyties  Pharmacal  Co.,  St.  Louis,  Mo 39090 

National  Ferrol  Co.,  New  York 39044 

J.  Personeni  (Inc.),  New  York 39140 

T,-  D.  35605  amended 39001 

T.  D.  36636  amended 39090 

Vacner  (Inc.),  New  Orleans,  La 38973 

Metal  buttons  (Abstract  44923). 

Metal-drilling  machines;  machine  tools  (Abstract  44999). 

Metal  pocket  Oaflks  (Abstract  44800). 

Metal  pocket  pencils  (Abstract  44762). 

Metal- thread  ribbons  (Abstracts  44721,  44916). 

Mexico,  shipments  of  arms  and  munitions  of  war  to 39034 

Mica  disks  not  parts  of  phonographs  (G.  A.  8528) 39098 

Microscope  slides  (Abstract  44778). 

Microscope  slides  and  cover  glasses  (Abstract  44808). 

Milk,  condensed,  drawback  on: 

Empire  State  Dairy  Co.,  Brooklyn,  N.  Y 38973 

T.  D.  37810-D  amended  and  T.  D.  37937-C  extended 39044 

Milk,  evaporated,  Nestl^'s  Food  Co.,  Morristown,  N.  Y.,  drawback  on 39044 

Models  of  wearing  apparel  (Abstract  44863). 

Molasses: 

Penick  &  Ford  (Ltd.)  New  Orleans,  La.,  drawback  on 39140 

Value  of;  improper  remedy  (Abstract  44886). 

Molding  sand  (G.  A.  8554) 39190 

Moore  &  McCormack  Co.,  New  York,  bond  of,  as  common  carrier 39163 

Mop  and  broom  handles  (Abstract  44897). 

Motion  to  remand  (lahida  et  al.  v.  United  States) 38984 

Mountings  for  surve>dng  instruments  (G.  A.  8538) 39135 

Mushrooms;  agaric  (Abstract  45052). 

Musical  instruments  and  boxes  in  part  of  trimming  (G.  A.  8532) 39113 

Musk,  grained,  Fritzsche  Bros.  (Inc.),  New  York,  drawback  on 39033 

N. 

Naphthalene  (Abstracts  44732,  44907,  45113). 
Narazuke;  shoyu;  vegetables  prepared  (Abstract  44831). 

Narcotic  drugs  import  and  export  act 39154 

Neck  chains,  ivory  bead  (Abstract  44799). 
Necklace  clasps,  amber;  amber  beads  (Abstract  44753). 
Necklace  snaps  (Abstract  44690). 
Nf^klSiC^f^' 

Bead  (Abstract  44868). 

Bead  and  metal  (Abstract  44763). 

Coral,  shell,  glass  beads,  etc.    (Absti^t  44871). 

Galalith  (Abstract  44840). 
Necklaces,  amber  bead: 

G.  A.  8512..... 39023 

Jewelry  ( G .  A .  8517) 39072 

Neckties  in  the  piece  (G.  A.  8499) 389d5 

Needlecases  (Abstract  44720). 

New  England  Steamship  Co..  bond  of,  as  common  carrier 39041 

New  York,  New  Haven  &  Hartford  Railroad  Co.,  bond  of,  as  common  carrier..  39041 
Newsprint  paper,  value  of  (Abstract  44966). 
No  consul.     6'c€  Consul,  none. 

Nonimportation;  abandonment;  validity  of  entry  (G.  A.  8509) 39017 

N'onimportation:  shortage  (Abstracts  44881,  44972). 
Nori;  dried  seaweed  (Abstract  44849). 
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o. 

Oak  lumber;  cabinet  wood  (Abstract  44898). 

Oat  hulls  (Abstract  44701).  T.  D.  No. 

Ocean  and  Inland  Transportation  Co.  (Inc.)  bond  of,  as  common  carrier 39110 

Oeser  foils;  bronze  leaf  (Abstract  44995). 
Oil: 

Olive,  etc.,  G.  Lueders  &  Co.,  New  York,  drawback  on 39151 

Shortage  of  (Abstract  44878). 

Oil  of  cloves,  G.  Lueders  &  Co.,  New  York,  drawback  on 39106 

Old  jute  sacks;  waste  (Abstract  45086). 

Olive  oil,  gauge  of  (Abstract  45003). 

Ordoval,  (jr.,  chemical  compound  (Abstract  44904). 

Ornaments,  Christmas-tree  (Abstract  44901). 

Outer  Harbor  Dock  &  Wharf  Co.,  bond  of,  as  common  carrier 38975 

Oxide  of  iron  (Abstract  45066). 

P. 
Packing  charges  (Abstract  45017). 
Paint  in  dnmis  (Abstract  44761). 
Paintings  (Abstract  45123). 
Pahnyra  fiber  (Abstract  44980). 
Paper-box  board,  common  (Abstract  44823). 
Paper,  carbon,  drawback  on: 

Carrib  Mfg.  Corp.,  Rochester,  N.  Y 39090 

Old  Town  Ribbon  &  Carbon  Co.  (Inc.),  New  York 39001 

Paper  stock;  waste  (Abstract  44730). 

Paper  tea  cartons;  printed  matter  (Abstract  44926). 

Paper,  wrapping,  Safepack  Mills,  Boston,  Mass.,  drawback  on 39151 

Paper,  wrapping,  surface-decorated  (Abstract  44916). 
Papier-macnd  candy  boxes: 

Abstract  44900. 

Appeal  from  Abstract  44900 39120 

Parsley  seed  (Abstracts  44700,  45124). 
Peace  stamps  (Abstract  44825). 

Peanut  meal;  drawback;  T.  D.  36877  revoked 39002 

Peanut  oil  (Abstract  44745). 

Peeled  tomatoes  from  Italv;  T.  D.  39028  revoked 39182 

Perfumes  containing  distilled  spirits 39088 

Permits;  T.  D.  38716  amended 39118 

Personal  effects;  fur  coat  of  American  skins  (Abstract  44937). 

Petition  for  rehearing  (United  States  v.  Vandegrift  &  Co.) 39188 

Philippine  products;  ambergris;  certificate  of  origin  (Abstract  44958). 

Phonographs,  value  of  (G.  A.  8497) 38978 

Phosphoric  acid  anhydrous  (Abstract  45077). 

Photographic  dry  plates  from  England ;  antidumping  act,  1921 39053 

Photographic  negative  glass  (Abstract  44738). 
Pile  fabrics.    See  Fabrics. 

Pineapples  in  brine;  fruit  prepared  (G.  A.  8525) 39095 

Pipe  mouthpieces;  smokers'  articles  (Abstract  44927). 

Plate  glass  for  scales;  manufacturers  of  glass  (Abstract  44737). 

Plumage,  prohibited;  unplucked  game  birds 39051 

Pocketknives  (Abstract  44925). 
Pocket  pencils,  metal  (Abstract  44762). 

Ports  of  entry,  executive  order  abolishing  and  creating  certain 38983 

Power  of  collector;  sufficiency  of  protest  (G.  A.  8500) 38996 

Precious  stones,  imitation  (Abstracts  44801,  44819). 
Preserved  cherries  (Abstracts  44837,  45028,  45051). 
Printed  blotters;  bibulous  paper  (Abstract  45008). 
Printers'  blanketvS  (Abstract  45118). 
Printing  paper  (Abstract  44942). 

Prohibited  plumage;  unplucked  game  birds 390ol 

Propeller  governors;  ship's  equipment  (Abstract  44874). 

Protest,  signature  of  (Yee  Chong  Lung  &  Co.  et  al.  v.  United  States) 39191 

Protests,  submission  of;  Customs  Regulations  of  1915  amended 39013 

Pumpkins,  onions,  etc.;  artificial  fruit  (Abstract  44992). 
Purcnasing  agency,  centralized,  for  Treaaurv  Department: 

Created .' 3904  9 

Director  designated 3905G 
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'     R. 

T.  D.  No. 

Rail,  water,  and  motor  traffic,  coord iaation  of;  Government  supplies 39130 

Rape  and  castor  meal;  fertilizer  (Abstract  44952). 

Rates  of  exchange.    See  Foreign  currencies. 

Rattan  reeds  (Abstracts  44991,  45068). 

Rawhide  loom  pickers  (Abstracts  44718,  45005,  45037). 

Razors  and  cases;  entireties  (Abstract  44967). 

Reading  glasses;  kewpies;  pins  (Abstract  45076). 

Reappraisement: 

Appeal,  sufficiency  of  unsigned  (G.  A.  8533) 39114 

LegaUtyof  (G.  A.  8549) .* 39180 

St.  Galllaces  (G.  A.  8543) 39168 

Validity  of  (Abstract  45019). 
Recognition  of  attorneys  and  agents,  etc.,  representing  claimants  before  Treas- 
ury Department 39087 

Reduction  of  duties;  Title  V,  act  of  September  8,  1916;  date  effective 39007 

Regulations: 

Amendment  Article  VIII,  T.  D.  38742 .• 39174 

Enforcement  of  antidumping  act  of  May  27,  1921 39165 

Rehearing  granted: 

American  goods  returned;  Interocean  Forwarding  Co.,  940663  (Abstract 
45129). 

Chemical  compounds;  Andrews  &  CJo.,  942159  (Abstract  44990). 

Chemical  compounds;  Dolliver  Bro.,  931072  (Abstract  44845). 

Coal-tar  colors;  Textile  Alliance  (Inc.),  941651  (Abstracts  44844,  45128). 

Embroidered  articles;  Bloomingdale  Bros,  et  al.,  988858,  etc.  (Abstract  44987). 

Embroidered  articles;  Lord  &  Taylor,  941428  (Abstract  44797). 

Embroidered  articles;  Stern  Bros.,  938621,  etc.  (Abstract  44988). 

Glove  leather,  M.  L.  Schwartz,  941078  (Abstract  44941). 

Legality  of  reappraisement;  Stahel  &  Co.,  942767  (Abstract  44989). 

Rugs;  Gavin  &  Co.,  940855  (Abstract  44736). 

Rugs;  Simon  &  Co.,  941346  (Abstract  44733). 

Scrap  metal;  Central  Vermont  Railway  Co.,  938224  (Abstract  44734). 

Telephone  poles;  United  Railwavs  Customs  Bureau,  935109,  etc.  (Abstract 
44735). 

Vegetables,  prepared;  Pacific  Trading  Co.,  939257  (Abstract  44843). 
Reimported  merchandifie  (Abstract  44977). 
Reliq nidation;  additional  duty: 

Abstract  44959. 

G.  A.  8536 39124 

Repairs;  antiques;  separation  (G.  A.  8513) 39024 

Restoration  of  Customs  Forms  5961  and  6011 39105 

Ribbons,  metal  thread  (Abstracts  44721,  44915). 
Rock  crystal  ball;  antiques  (Abstract  44710). 
Rock  crystal  necklaces  (Abstract  44903). 

Rods,  radius,  McKinnon  Dash  Co.,  Buffalo,  N.  Y.,  drawback  on 38973 

Rosaries  (Abstracts  44965,  44983). 

Rubber  balls;  sponge  balls;  toys  (Abstract  44982). 

Rubber  boots  (G.  A.  8542) 39157 

Rubber  sole  and  heel  attachments  (Abstract  44976). 

Rubber  soles  and  heels  (Abstract  44971). 

Rugs: 

Abstracts  44675,  44703,  44746,  44747,  44772,  44782,  44786,  44789,  44860, 
44908,  44964,  45025,  45078,  45083. 

Appeal  from  Abstract  44587 38976 

Appeal  from  Abstract  44703..' 39030 

Axminster  (Abstract  44815). 

United  States  v.  Vandegrift  <k  C>o 39144 

Rugs  from  Canada;  antidumping  act,  1921 39032 

Rugs  or  straw  mats  (G.  A.  8511) 39022 

S. 

St.  Gall  laces,  reappraisement  of  (G.  A.  8543) 39168 

St.  Laurent,  French  Guiana,  no  consul  at 39054 

Salad,  fruit,  canned,  San  Francisco  Packing  Co.,  San  Francisco,  Calif.,  draw- 
back on 39140 
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T.  D.  No. 

Samples;  validity  of  reappraisement  (G.  A.  8527) 39097 

Santa  Glaus  sacks;  toys  (Abstract  44944). 

Scissors,  folding  Fjocket  (G.  A.  8507) 39015 

Scope  and  authority  of  special  agents;  special  investigations 39042 

Seals,  lead  and  cord,  Porter  Safety  Seal  Ck).,  Chicago,  111.,  drawback  on 39185 

Seed,  parsley  (Abstract  44700). 

Seed-cleaning  machines  (Abstract  44913). 

Seeds  stnmg;  nonenumerated  manufactured  articles;  appeal  from  G.  A.  8522...  39176 

Semiprecious  stones  (Abstracts  45022,  45060). 

Sewing  machine  parte  (G.  A.  8561) 89187 

Shavings;  waste  (Abstract  45065). 

Shawls  I  wool  wearing  apparel  (Abstract  45010). 

Sheathing  paper  from  British  Columbia;  antidumping  act,  1921 39067 

Shipping  Board  vessels,  fines  against 39012 

Ships'  equipment: 

Iron  chain  (Abstract  44938). 

Propeller  governors  (Abstract  44874). 

Regulations  (Abstracts  44852,  45064). 

Steam  pumping  engines  (Abstract  45018). 
Shortage: 

Abstracts  44712,  44715,  44716,  44724,  44726,  44727,  44731,  44750,  44773- 
44775,  44803,  44817,  44856,  44876,  44939,  44940,  44951,  44970,  44998,  45004, 
45021,  45032-45034,  45057,  45092,  45093,  45098. 

Beads  (Abstract  45109). 

Dump-car  wheels  (Smith  A  Co.  v.  United  States) 38989 

G.  A.  8503,  8514,  8515,  8519,  8520,  8537:  T.  D.  39004,  39060,  39061,  39074, 
39075,  39134. 

Gloves  (Abstract  44879). 

Jewelry  (United  States  v.  Lippmann,  Spier  A  Hahn) 39145 

Linen  (Abstract  44877). 

Nonimportation  (Abstracts  44881,  44972). 

Oil  (Abstract  44878). 

Reported  by  appraiser;  affidavit  (Abstract  45127). 

Unexamined  packaees  (Abstract  44880). 
Sicoid  bracelets;  ivory  bracelets  (Abstract  44796). 

Signature  of  protest  (Yee  Chong  Lung  &  Co.  et  al.  v.  United  States) 39191 

Silk  and  wool  fabrics  (Abstract  44917). 

Silk  fabrics  (Abstract  44742). 

Silk  scarfs;  lace  wearing  apparel  (Abstract  44739). 

Silk  tassels;  ornaments;  cords  and  tassels  (G.  A.  8534) 39115 

Silk  ties  (Abstract  44743). 

Silk  waste  (Abstract  44744). 

Silk  wearing  apparel;  helmets  (Abstract  44741). 

Sirups,  drawback  on : 

Atlantic  Syrup  Refining  Co.,  Philadelphia,  Pa 39151 

Dunbar  Molasses  &  Syrup  Co.  (Inc. ),  Brooklyn,  N .  Y 38973 

Dunbar  Molasses  &  Syrup  Co.,  New  Orleans,  La 39185 

Heyl  Bros.  Co.,  Philadelphia,  Pa 39033 

Sliced  deer  horn,  classification  of 38977 

Smokers'  articles;  pipe  mouthpieces  (Abstract  44927). 

Smoking  prohibited 39050 

Snap  fasteners  (Abstract  44723). 
Sole  and  heel  attachments: 

Abstracts  44919,  45049. 

Rubber  (Abstract  44976). 
Soles  and  heels,  rubber  (Abstract  44971). 

Southern  Pacific  Railroad  Co.,  bond  of,  as  common  carrier 38975 

SpanjB^led  articles;  beaded  trimmings  (Abstract  44684). 

Special  agency  districts;  changing  boundary  lines 38993 

Special  agency  service: 

Change  in  status  of 38982 

Investigations  in  Canada 39070 

Special  agents: 

Examination  of  books  and  accounts  by 39040 

Scope  and  authority  of;  special  investigations 38982,  39042 

Spectacles,  etc..  drawback  on;  T.  D.  36099  extended 39033 

Spirit  levels  chiefly  used  in  transits  (G.  A.  8538) 39135 
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Sponge  balls;  rubber  balls;  toys  (Abstract  44982) 

Stamps,  peace  (Abstract  44825). 

Statuary,  marble  (Abstract  44702). 

Statues;  works  of  art  (Abstract  45062). 

Steam  pumping  engines;  ship's  equipment  (Abstract  45018).  T.  D.  No. 

Steel  bars;  scrap  steel  (Tower  A  Sonsti.  United  States) 39080 

Steel  rings  for  luuid  bags  (Abstract  45074). 

Steel  stands  not  parts  of  cream  separators  (G.  A.  8531) 39112 

Steel  tubing;  sufficiency  of  protest  (Abstract  44062). 
Stipa  grass  (Abstracts  44929,  45040,  45104). 
Stones,  semiprecious,  drawback  on: 

Nathan  Hyman  Co.,  New  York 39001 

Novelty  Stone  Engravery,  New  York 390S3 

Straw  flowers  (Abstract  44768). 

Straw  mats  or  rugs  (G.  A.  8511) 39022 

Strung  beads: 

Abstract  44902. 

Nonenumerated  manufactured  articles  (G.  A.  8522) 39092 

Submission  of  protests;  Customs  R^;ulations  of  1915  amended 39013 

Sufficiency  of  protest: 

Amber  beads  (G.  A.  8516) 39065 

Embossed  earthenware  (Abstract  44865). 

Handkerchiefs  (Abstract  44755). 

Power  of  collector  (G.  A.  8500) 38996 

Steel  tubing  (Abstract  44962). 

Sufficiency  of  unsigned  reappraisement  appeal  (G.  A.  8533) 39114 

Sugar: 

Certificates  of  origin 39035 

Cuban,  from  Canada  (Abstract  45054). 

Sugar-drying  machines  (Catton,  Neill  &  Co.  (Ltd.)  v.  United  States) 39084 

Supply,  Bureau  of,  for  Treasury  Department: 

Created 39049 

Director  designated 39056 

Surface-decorated  paper;  wrapping  (Abstract  44916). 

T. 

Tablets;  drugs;  toilet  preparation  (Abstract  44960). 
Tapes,  cotton  (Abstract  44681). 
Tanestr  V ' 

Cloth  (Abstract  45115). 

Embroidery;  manufactures  of  wool  (Abstract  44683). 

Manufactures  of  wool  (Abstract  45001). 
Tare;  weic:ht  of  bristles  (Abstract  44687). 

Tassels,  silk;  ornaments;  cords  and  tassels  (G.  A.  8534) 39115 

Tea  cartons,  paper;  printed  matter  (Abstract  44926). 

Tea  cozies  (G.  A.  8547) 39172 

Terra-cotta  figures;  works  of  art  (Abstract  45126). 
Textbooks: 

Abstract  44956. 

Indispensable  orthopedics  (Abstract  44931). 
Thermometers  (Abstract  44780). 

Thoma-Metz  haemacytometers  (G.  A.  8546) 39171 

Tiles  (Abstract  45067). 

Tiloleum;  linoleum  (Abstract  45085). 

Time  of  filing  protest ;  decorated  glass  bottles;  error  (G.  A.  8501) 38997 

Tin  dross;  black  oxide  of  tin  (Abstract  44978). 
Tissue  paper;  day  shells  (Abstract  44924). 

Tissue  paper  from  England ;  antidumping  act,  1921 39036. 39089 

Toilet  preparation;  tablets;  drugs  (Abstract  44960). 

Tomatoes,  peeled,  in  tins;  antidumping  act,  1921 3902S 

Tools,  machine  (Abstract  44822). 

Towels,  cotton:  Jacquard  figured  upholstery  goods  (Abstract  45080). 

Tov  lace  figures  (Abstract  45089). 

Toys: 

Candy  containers  (Abstract  44883). 

Kewpie  dolls  (, Abstract  44890). 
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Toys— Continued . 

Magnets  (Abstract  44757). 

Santa  Claus  sacks  (Abstract  44944). 

Whistles  (Abstract  46070).  T.  D.  No. 

Travel  regulations 39069 

Trimmings,  lame  and  metal  (Abstract  45007). 

Tube  gauge  glasses,  high  pressure,  from  England 39110 

Tunas  de  Zaza,  Cuba;  no  consul 8914S 

U. 

Unexamined  packages;  shortage  (Abstract  44880). 
Unfinished  lambskins  (Abstracts  44054.  44961). 
Unpolished  cylinder  glass  (Abstract  45082). 

Unsigned  protest  (Allison  v.  United  States) 39126 

Upholsterers'  nails  (Abstract  45045). 

Use  of  Government-owned  vehicles  for  motor  transportation 89166 

Usual  coverings;  iron  drums  (Abstract  45020). 

V. 

Validity  of  entry;  abandonment;  nonimportation  (G.  A.  8509) 39017 

Validity  of  reappraisement: 

Abstracts  45019,  45090. 

Samples  (G.  A.  8527) 39097 

Value: 

Apportionment  of  (Abstract  44779). 

Currency  (Abstracts  44809,  44838). 

Foreign  coins 38971, 89046 

Improper  remedy  (Abstract  44886). 

Newsprint  paper  (Abstract  44966). 

Phonographs  (G.  A.  8497) 38978 

Vanity  boxes,  gold-plated  metal  (G.  A.  8539) 39136 

Veal;  calfskins: 

Abstract  44861. 

Appeal  from  Abstract  44861 89149 

Vegetables: 

Chinese;  sufficiency  of  protest  (G.  A.  8535) 39128 

Prepared;  narazuke;  shoyu  (Abstract  44831). 
Vehicles  for  motor  transportation,  use  of  Government-owned 39166 

W. 

Wall  board,  Plastergon  Wall  Board  Co.,  Buffalo,  N.  Y.,  drawback  on 39C90 

Walnuts,  Kadelburg  (Inc.),  Brooklyn,  N.  Y.,  drawback  on 39140 

War  tax  on  liquor  (Abstract  44754). 
War  tax  on  spirits: 

Abstract  45100. 

Bacardi  Corporation  v.  United  States 39078 

Revenue  act  of  1918  (Shaw  &  Co.  et  al.  v.  United  States) 38990 

W^^flte ' 

Cork  (Abstracts  44708,  44751). 

Paper  stock  (Abstract  44730). 

Shavings  (Abstract  45065). 

Silk  (Abstract  44744). 
Watches  * 

Wrist  (Abstract  44776). 

Wrist  and  fob:  appeal  from  G.  A.  8489 39008 

Wearing  apparel,  models  of  (Abstract  44863). 
Webbing: 

Elastic,  Hope  Webbing  Co.,  Providence,  R.  I.,  drawback  on 3S973 

Jute  (Abstracts  44948,  44996.) 
Weight  of — 

Books  (Abstract  44725). 

Litho  prints  (Abstract  45073). 

Wool  (Abstract  45036). 
Wheat;  countervailing  duty: 

Abstract  45031. 

Balfour,  Guthrie  &  Co.  v.  United  States 39081 
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T.  D.  No. 

Wheat  flour  from  Canada;  antidumping  act,  1921 39071 

Wheat  screenings: 

Abstract  45055. 

Clerical  error  (United  States  v.  Woodward-Newhouse  Co.) 39100 

Whistles;  toys  (Abstract  45070). 

White  phoBpnorous  matches 39014 

Williazns,  Dimond  &  Co.,  bond  of,  as  common  carrier 39103 

Wilton  rugs;  Axminster  rugs  (Abstract  44994). 
Wood  pulp,  mechanically  ground  (Abstract  44749). 
Wood  strips  for  crates;  lumber  (Abstract  44764). 
Wool  and  silk  fabrics  (Abstract  44917). 

Wool,  cleaned,  etc.,  Parkhurst  &  Co.,  Gloversville,  N.  Y.,  drawback  on 39090 

Wool  cloth  (Abstract  44814). 
Wool  coats: 

Abstract  44906. 

Lace  wearing  apparel  (Abstract  44740). 
Wool  hose  (Abstract  44813). 
Wool  on  lambskins: 

Abstract  44993. 

Appeal  from  T.  D .  39155 •. 39183 

G.  A.  8540 39155 

Wool,  pulled,  etc.,  drawback  on: 

Helbum  Thompson  Co.,  Johnstown,  N.Y 39001 

Hess&Rucker,  New  York 39044 

Parkhurst&Co.  (Inc.),  Gloversville,  N.Y 38973 

T.  D.  38973r-K  extended 39044 

T.  D.  39001-H  extended 39140 

Wood  &  Hyde  Co.  (Inc.),  Gloversville,  N.Y 38973 

Wool  wearing  apparel : 

Lace  shawls  and  scarfs  (Abstract  44791). 

Shawls  (Abstract  45010). 
Woolen  cloth  (Abstract  44695). 
Works  of  art: 

Altar  (Abstract  44705). 

Parts  of  altar  (Reardon  v.  United  States) 3S992 

Statues  (Abstract  45062). 
Woven  fabrics  (Abstract  4483-?). 
Wrappim?  paper;  Kraft  paper  (Abstract  44719). 

Wrist  ani  fob  watches;  appeal  fromG.  A.  8489 3900S 

Wrist  watches: 

Abstract  44776. 

United  States  r.  European  Watch  &  Clock  Co 39160 

Wrong  claim;  embroiderea  articles  (Abstract  44827). 

Y. 
Yedda  hoods  (Abstract  44812). 
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